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OFFICERS   OF    THE   SUPREME  COURT, 

DURING   THE    TIME    OF    THESE    DECISIONS 


Hon.  E.  S.  DARGAN,  Chief  Justick 
Hox\.  WM.  P.  CHILTON, 
Hon.  SILAS  PARSONS,* 
Hon.  DANIEL  COLEMAN,* 


>  AssociATF.  Justices. 


M.  A.  BALDWIN,  Attornev  General. 
GEO.  C.  BALL,  Clerk. 


*  Parsons,  J.,  resigned  on  the  7th  Jnne,  1851,  and  Comoian,  J.,  was 
appointed  by  his  Excellency,  the  Governor,  to  HI!  t!ie  vacancy. 


Errata. 

In  Brooks  v.  Kirby,  page  Y2,  E.  W.  Peck  and  Friehson 
were  of  counsel  for  the  plaintiff  in  error,  and  P.  &  J.  L.  Mar- 
tin for  the  defendant.  Frierson's  brief  was  inadvertently  in- 
serted ybr  the  defendant. 

In  McClung's  Ex'rs.  v.  Spotswood,  page  168,  bottom  line^ 
for  "in  error"  read  "  to  recover. ^^ 

In  Turner,  Adm'r.  v.  Dupree's  Adm'r.,  page  198,  first  line 
of  the  opinion,  for  "  scire  facie''^  read  "  scire  facias.^'' 

In  Rugeley  &  Harrison  v.  Robinson,  page  417,  fourth  line 
from  the  bottom,  for  "  assignee"  read  "  trustee.^' 

In  Stewart  George  v.  Skeates  &  Co.,  page  739,  second  line 
from  the  top,  for  "levies"  read  "  liens. ^^ 

It  is  unnecessary  to  notice  other  typographical  errors,  which 
the  reader  can  easily  correct  for  himself,  without  having  his  at- 
tention specially  directed  to  them. 
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REPOx^TS 


a 


t      OP 


CASES   ARGUED  AND  DETERMINED 


AT  JABfVARY  TERM,  1851. 


/^ 


TOMLIN  et  ah.  vs.  THE  STATE, 
i 

i.    When  an  appeal  is  taken  to  the  Circuit  Court  from  the  judgment 

•  of  a  Justice  of  the  Peace  by  which  a  party  is  required  to  find  sure- 

''   ties  to  keep  the  peace,  the  Circuit,  Court  is  required  to  proceed  with 

*  the  examination  de  novo,  and  may  therefore  refuse  to  look  to  the  legal 
sufficiency  of  the  warrant  under  which  the  party  was  arrested. 

2.  The  Circuit  Court  may  render  judgment  for  costs  on  the  appeal 
bond,  against  the  securities  of  a  party  who  has  appealed  from  the 
order  of  a  Justice  of  the  Peace,  requiring  him  to  find  sureties  to  keep 
the  peace. 

3.  A  writ  of  error  does  not  lie  to  revise  the  action  of  the  Circuit  Court 

*  in  cases  of  appeal  from  the  order  of  a  Justice  of  the  Peace,  or  other 
'     officer,  requiring  a  party  to  find  sureties  to  keep  the  peace. 

t 

Error  to  the  Circuit  Court  of  Talladega.     Tried  before  the 

Hon.  E.  Pickens. 

t     J.  J.  Woodward,  for  plaintiffs  in  error: 
i     It  was  necessary  that  a  threat  should  have  been  stated  in  the 
r  warrant,  without  it,  the  court  had  no  jurisdiction  to  bind  the 
•^  party  to  the  peace. — 40  Eng.  Coram.  Law,  124. 

Even  if  it  could  be  aided  by  reference  to  the  aflBdavit,  it  ia 
not  sufficient. — 5  Ala.  130 ;  The  Statute,  Clay's  Dig.  446. 

Judgment  against  the  securities  on  the  appeal  bond  is  unau- 
thorized and  error.     Clay's  Dig.  446,  and  8  Ala.  731. 
2 
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The  Attorney  General,  contra: 

1.  The  demurrer  to  the  "warrant  cannot  be  sustained.  All 
that  is  necessary  in  a  peace  warrant  is  to  recite  the  substance  of 
the  complaint. — Clay's  Dig.  446,  §  4.  Besides  no  objection 
to  the  warrant  can  be  taken  in  the  Circuit  Court  on  appeals 
from  justices. — Clay's  Dig.  315,  §  12. 

2.  There  was  abundant  proof  to  confirm  the  order  of  the 
justice. 

3.  The  examination  by  the  Circuit  Court,  on  cases  of  this 
kind,  must  be  "  rfe  novo.^'  And  the  court  may  confirm  the  order 
of  the  justice,  discharge  the  defendant,  or  require  him  to  enter 
into  a  new  recognizance,  &c.,  as  the  court  shall  think  proper. 
Clay's  Dig.  §§  12,13,  p.  447. 

The  whole  proceedings  are  left  to  the  sound  discretion  of  the 
court ;  if  so,  they  are  not  revisable  by  this  court. 

4.  The  matter  of  cost  is  discretionary. — Supra,  §  12 ;  Dill  v. 
Phillips,  13  Ala.  350. 

5.  There  was  no  error  in  entering  up  judgment  against  all 
the  recognizors  in  the  appeal  bond. — Clay's  Dig.  supra,  §  13. 

6.  This  case  should  be  dismissed  for  the  want  of  proper  par- 
ties to  the  record,  unless  that  defect  is  cured. — Clay's  Dig. 
315,  §39. 

CHILTON,  J. — Sherod  Tomlin  was  proceeded  against  under 
the  provisions  of  the  Penal  Code,  (Clay's  Dig.  445,  et  seq.)  which 
enacts  "that  when  complaint  shall  be  made  to  any  such  magis- 
trate, that  any  person  has  threatened  to  commit  an  offence  against 
the  property  or  person  of  another,  the  magistrate  shall  examine 
the  complaint,  and  any  witness  that  may  be  produced  on  oath, 
and  cause  such  complaint  to  be  reduced  to  writing,  and  sub- 
Bcribed  by  the  party  so  examined  ;  and  if  upon  examination,  it 
shall  appear  that  there  is  just  cause  to  fear  the  commission  of 
any  such  offence,  by  the  person  complained  of,  it  shall  be  the 
duty  of  the  magistrate  to  issue  a  warrant,  under  his  hand,  with 
or  without  seal,  reciting  the  substance  of  the  complaint,  and  re- 
quiring the  oflScer  to  whom  it  may  be  directed,  forthwith  to  ap- 
prehend the  person  complained  of,  and  bring  him  before  such 
magistrate,  or  some  or  other  magistrate  or  court  having  juris- 
diction of  the  matter." 

The  complaint  was  made  by  one  Edward  Henry,  and  a  war- 
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rant  was  issued  by  the  justice,  who  proceeded  to  examine  into 
the  alleged  cause,  and  determined  that  Tomlin  had  been  guilty 
of  a  breach  of  the  peace,  and  that  he  should  find  surety  to  keep 
the  peace  in  the  penalty  of  six  hundred  dollars,  and  adjudged 
him  to  pay  the  cost-  Thereupon,  he  took  an  appeal  to  the  Cir- 
cuit Court,  having  entered  into  bond  with  his  co-plaintiffs  in 
error,  George  Hill  and  John  Perry,  his  sureties,  as  provided  by 
the  11th  section  of  the  Penal  Code,  Clay's  Dig.  446,  which  au- 
thorises an  appeal  to  the  Circuit  Court  upon  the  party  entering 
into  bond  and  security  in  a  penalty  equal  to  that  required  to  en- 
force an  observance  of  the  peace,  for  the  prosecution  of  his  appeal 
to  effect,  and  in  the  mean  time,  to  keep  the  peace.  The  Circuit 
Court  of  Talladega,  to  which  the  appeal  was  taken,  proceeded  to 
hear  the  appeal,  and  determined  that  the  justice's  judgment  be 
in  all  things  affirmed,  and  awarded  cost  against  the  appellant  and 
the  sureties  upon  his  bond ;  to  reverse  which  judgment,  the  ap- 
pellant and  his  sureties  prosecute  this  writ  of  error. 

1.  It  is  insisted  by  the  counsel  for  the  plaintiff  in  error,  that 
the  warrant  wliich  the  justice  issued  was  fatally  defective  in  not 
setting  forth  that  a  threat  had  been  made,  and  hence,  he  con- 
cludes the  justice  had  no  jurisdiction.  The  warrant  is  certainly 
informal,  and  if  the  Circuit  Court  had  been  required  to  try  the 
appeal  upon  the  regularity  of  the  proceedings  as  shown  by  the 
papers  certified  to  it  by  the  justice,  the  proceedings  would  doubt- 
less have  been  quashed ;  but  that  court  is  required  to  examine 
into  the  cause  of  complaint  de  novo,  (Clay's  Dig.  447,  §  13 ;) 
and  without  deciding  that  the  statute,  allowing  amendments,  ex- 
tends to  cases  of  this  kind,  which  partake  of  the  nature  of  crimi- 
nal proceedings,  we  think,  the  statute  requiring  the  Circuit  Court 
to  proceed  with  the  examination  anew  upon  the  appeal,  that  court 
very  properly  refused  to  look  to  the  legal  sufficiency  of  the  war- 
rant. It  was  sufficient  if,  on  examination  into  the  cause  of  com- 
plaint, sufficient  reason  was  shoAvn  to  the  appellate  court,  why 
the  party  should  be  held  to  find  sureties  for  the  peace.  The  case 
of  the  Queen  v.  Dumi,  12  Adolp.  &  Ellis,  599,  to  which  we  are 
referred,  is  wholly  unlike  the  present.  In  that  case  the  Court  of 
Queen's  Bench  was  called  upon  to  determine  the  regularity  of  the 
proceedings  of  commitment  had  in  the  Court  of  Quarter  Sessions, 
and  they  determined  that  if  the  exhibitant  had  set  forth  in  the 
articles  of  the  peace  no  threat,  the  order  of  the  Police  Court  re- 
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quiring  the  defendant  to  find  sureties  of  the  peace,  or  stand  com- 
mitted, was  irregular,  and  should  be  superseded.  In  that  case 
the  court  proceeded  upon  the  return  made  to  the  habeas  corpus 
and  certiorari;  in  this  case,  the  Circuit  Court  was  required  to 
ijistitute  a  new  examination  into  the  merits,  and  therefore  might 
well  disregard  informalities  in  the  proceedings  had  before  the 
justice  of  the  peace. 

2.  It  is  objected  in  the  second  place,  that  the  Circuit  Court 
could  not  properly  render  judgment  upon  the  appeal  bond  against 
the  sureties  for  the  cost.  The  act  above  referred  to  provides, 
that  if  any  party  appealing  shall  fail  to  support  his  appeal,  his 
recognizance  shall  remain  in  full  force  and  effect,  as  to  any  breach 
of  the  condition,  and  shall  also  stand  as  security  for  costs,  which 
shall  be  ordered  by  the  court  appealed  to,  to  be  paid  by  the  ap- 
pellant, &c. — Clay's  Dig.  447,  §  13.  We  were  at  first  strongly 
inclined  to  the  opinion,  that  the  court  could  not  render  a  summa- 
ry judgment  against  the  sureties  upon  such  bond  for  the  costs  ; 
but  upon  a  careful  examination  of  the  statutes,  we  cannot  resist 
the  conclusion  that  the  framers  of  the  Penal  Code  designed  the 
bond,  so  far  as  the  cost  is  concerned,  to  have  the  effect  of  an  ordi- 
nary appeal  bond.  The  several  provisions  in  respect  to  the 
manner  in  which  the  appeal  shall  be  prosecuted  and  determined, 
and  the  plain  declaration  that  the  bond  shall  stand  as  security 
for  the  cost,  when  construed  together,  we  think  show  very  satis- 
factorily that  it  was  the  intention  of  the  framers  of  the  code,  that 
this  quasi  criminal  proceeding  should  be  subjected  to  the  ordinary 
remedies  governing  appeals  in  civil  cases,  except  that  it  is  allow- 
ed to  the  court  to  exercise  a  more  enlarged  discretion  OA'cr  the 
subject  of  cost ;  for  the  Circuit  Judge  may  "  make  such  order 
in  relation  to  the  cost  of  the  prosecution  as  he  may  deem  just  and 
reasonable." — Clay's  Dig.  447,  §  12. 

What  we  have  said  is  sufficient  to  indicate  our  views  as  to  the 
correct  practice  in  such  cases ;  and  shows  that  the  Circuit  Court 
did  not  mistake  the  law.  But  another  question  arises,  which,  ac- 
cording to  the  view  we  take  of  it,  might  well  liave  superseded  all 
further  inquiry.  It  is,  whether  a  writ  of  error  lies  in  such  cases  to 
revise  the  proceedings  had  in  the  primary  courf?  and  upon  this 
point,  we  entertain  no  doubt.  The  statute  confers  upon  all  judi- 
cial officers,  the  mayor  and  aldermen  of  cities,  and  the  municipal 
officers  of  all  incorporated  towns,  the  power  to  compel  obedience 
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to  all  laws  made  for  the  preservation  of  the  public  peace,  by  re- 
quiring persons  to  give  security  to  keep  the  peace  in  certain  cases 
pointed  out  by  the  act,  and  in  the  manner  therein  prescribed — 
Clay's  Dig.  p.  445-6,  §§  3,  4.  An  appeal,  as  we  have  seen, 
lies  to  the  Circuit  Court  of  the  county  from  the  order  of  such 
magistrate,  but  no  Avrit  of  error  is  given,  and  from  the  nature  of 
the  proceeding,  and  the  discretion  vested  in  the  primary  court 
which  tries  the  appeal,  it  is  very  clear  that  this  court  cannot 
revise  its  proceedings  upon  error,  any  more  than  the  action  of 
the  same  court  in  granting  a  continuance,  or  in  refusing  a  new 
trial,  or  of  the  Court  of  Chancery  in  the  matter  of  decrees  award- 
ing costs  merely.  If  the  party  be  improperly  in  custody  upon 
an  application  to  bind  him  to  find  surety  to  keep  the  peace,  we 
will  not  say  he  has  no  remedy,  we  only  decide  that  remedy  is  not 
by  writ  of  error.  As  to  reviewing  matters  of  discretion  on  error — 
See  n  Ala.  460 ;  12  ib.  472;  1  ib.  275 ;  1  Port.  Rep.  187. 
Writ  of  error  dismissed- 


THE  STATE  vs.   DAVIS  &  FERGUSON. 

1.  A  witness  who  has  been  examined  in  behalf  of  the  State  on  the 
trial  of  an  iiidicrmeiit  against  tliree  defendants  for  grand  larceny,  to 
show  a' common  design  and  confederacy  among  them,  may  also 
testify  to  the  same  facts  on  a  subsequent  trial  of  two  of  the  defend- 
ants on  an  indictment  for  obtaining  money  under  false  pretences, 
from  the  same  person,  at  a  different  time  and  place. 

Upon  points  reserved  as  novel  and  difficult,  from  the  City 
Court  of  Mobile.     Tried  before  the  Hon.  Alex.  McKinstry. 

James  Davis  and  George  Ferguson  were  indicted  in  the  City 
Court  of  Mobile,  for  obtaining  money  under  false  pretences  fi'om 
one  Dr.  M.  Parker,  who  was  examined  on  the  trial,  as  a  witness 
for  the  State.  After  his  examination  was  finished,  the  pri- 
Bouers'  counsel  moved  the  court  to  exclude  his  testimony  from  the 
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jury,  for  the  reason  that  all  of  his  testimony  referring  to  the  of- 
fence for  wliich  the  prisoners  were  on  trial,  had  been  given  in 
evidence  by  the  same  witness  in  behalf  of  the  State,  at  the  trial 
of  the  prisoners  and  one  George  Williams,  (jointly  indicted  at 
tlio  same  term  of  the  court,)  on  a  charge  of  grand  larceny  of  other 
moneys,  from  the  same  person,  at  a  different  time  and  place,  the 
said  testimony  having  been  used,  in  connection  with  other  evi- 
dence, at  the  said  trial  for  grand  larceny,  to  show  a  common  de- 
sign and  confederacy  on  the  part  of  the  prisoners  and  said 
Williams. 

The  motion  to  exclude  was  overruled,  but  the  point  was  re- 
served by  the  court,  and  certified  to  the  Supreme  Court  as  novel 
and  difficult. 

Attorney  General,  for  the  State. 

Blocker,  contra. 

PARSONS,  J. — The  counsel  of  the  prisoners  relies  upon  Rex 
V.  Davis  and  another,  25  Eng.  Comm.  L.  Rep.  341,  to  show 
that  the  evidence  should  have  been  excluded.  But  that  case 
does  not  show  that  it  should  have  been  excluded  as  matter  of  le- 
gal right,  and  we  certainly  can  not  go  that  length.  The  two 
indictments  were  for  different  and  distinct  crimes  j  and  in  the 
other  case  these  prisoners  were  indicted  and  tried  jointly  with 
another  person.  The  evidence  of  the  crime  in  this  case  was  not 
given  on  the  trial  of  that,  to  prove  the  crime,  but  only  to  connect 
the  parties  in  a  common  design  and  confederacy.  These  pris- 
oners were  not  convicted  of  this  crime  upon  that  indictment, 
though  the  evidence  of  this  crime  may  have  contributed  to  con- 
nect the  parties  in  the  commission  of  that.  Whether  for  such  a 
purpose  it  was  admissible,  was  a  question  to  be  settled  in  that 
case,  but  not  in  this.  This  is  the  only  question  which  the  court 
below  referred  to  this  court. 

The  judgment  is  affirmed. 
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1.  An  indictment  for  larceny  of  "Bank  notes,"  eo  nomine.,  which  states 
their  number,  denomination  and  value,  is  sufficient. 

Upon  points  reserved  as  novel  and  difficult,  from  the  City 
Court  of  Mobile.     Tried  before  the  Hon.  Alex.  McKinstry . 

George  Willims,  James  Davis  and  George  Ferguson  were 
jointly  indicted  in  the  City  Court  of  Mobile,  for  grand  larceny. 
The  indictment  charged  them  with  having  stolen  from  the  per- 
son of  one  Doctor  M.  Parker  a  certain  purse,  whose  value  was 
stated,  and  certain  "  Bank  notes"  eo  nomine,  the  number  de- 
nomination and  value  of  which  were  stated.  A  motion  was  made 
to  quash  the  indictment,  which  was  overruled.  The  defendants 
on  the  trial  were  all  found  guilty,  and  afterwards  moved  in  ar- 
rest of  judgment  on  the  following  grounds.  1st.  Because  of  the 
insufficient  description  of  the  bank  notes  in  the  indictment.  2d» 
Because  the  indictment  does  not  aver  that  the  bank  notes  are  the 
notes  of  an  incorporated  bank.  3rd.  Because  the  indictment 
does  not  aver  that  the  bank  notes  were  a  valuable  contract  in  force 
at  the  time  of  the  alleged  larceny.  4th.  Because  the  indict- 
ment does  not  aver  that  the  bank  notes  were  of  value  due  and  un- 
paid to  the  holder  at  the  time  of  the  alleged  larceny. 

The  motion  was  overruled,  but  the  questions  being  in  the  opin- 
ion of  the  court  novel  and  difficult,  were  reserved  and  certified  to 
the  Supreme  Court. 

Attorney  General,  for  the  State : 

1.  Bank  notes  are  the  subject  of  larceny,  eo  nomine. — (Clay's 
Dig.  425,  §  57,)  and  no  further  description  of  them  is  necessary 
in  the  indictment. — Com.  v.  Richards,  1  Mass.  337  ;  Green,  v. 
State,  5  How.  Miss.  33 ;  People  v.  Kent,  1  Douglass,  42  ;  State 
V.  Cassell,  2  Harris  &  Gill.  407 ;  Pomroy  v.  State,  2  Vii-g. 
Cas.  342 ;  Johnson's  case,  2  Russ  on  Cri.  170. 

2.  This  is  an  indictment  for  larceny  from  the  person  (Clay's 
Dig.  425  §  56,)  and  in  addition  to  bank  notes,  the  prisoners  are 
charged  with  the  larceny  of  a  purse  of  the  value  of  one  dollar. 
Proof  of  one  of  the  articles  stolen  would  bring  the  oflFence  within 
the  statute.— Swinney  v.  The  State,  8  Smedes  &  M.  576. 
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Blocker,  contra: 

The  motion  should  have  prevailed.  Certainty  to  a  reasonable 
intent,  so  as  fairly  to  inform  the  party  charged,  so  as  to  prepare 
for  his  defence,  is  a  pre-requisite  in  all  indictments. 

''Banknotes"  is  an  indefinite  term,  uncertain  in  the  limita- 
tion, and  can  be  made  to  extend  to  any  paper  bills  in  an  engrav- 
ed or  printed  form  ;  it  was  the  meaning  and  intention  of  the  Le- 
gislature, that  the  offence  should  consist  in  the  larceny  of  the 
note  or  notes  authorised  by  law  to  be  issued  by  any  banking  in- 
stitution, the  law  alone  fixes  the  value,  by  giving  the  authority  to 
issue  them ;  therefore,  it  became  necessary  to  aver,  that  the  notes 
subject  of  the  larceny,  were  the  notes  of  an  incorporated  bank. — 
Clay's  Dig.  435-6-25. 

The  motion  should  have  been  sustained,  and  the  indictment 
quashed,  for  want  of  the  averment  of  the  material  requisite  con- 
tained in  the  statute,  that  the  bank  notes  at  the  time  of  the  lar- 
ceny charged,  "  were  a  valuable  contract  in  force." — Clay's 
Dig.  425. 

The  motion  should  have  been  sustained,  and  the  indictment 
quashed,  because  there  is  no  averment  that  the  sum  mentioned  in 
the  bank  notes  was  due  and  unsatisfied,  between  the  prosecutor 
and  the  bank,  at  the  time  of  the  supposed  larceny. — 1  McCord's 
Rep.  528;  6  Johns.  Rep.  103;  1  Binney  273;  3  Binney  538  j 
1  Brown  360;  11  Mass.  Rep.  279. 

CHILTON,  J. — The  motion  to  quash  this  indictment,  as  also 
to  arrest  the  judgment,  was  properly  overruled.  Waiving  the 
consideration  of  the  question,  whether,  inasmuch  as  the  indict- 
ment charges  a  larceny  from  the  person  of  a  certain  purse  of  the 
value  of  one  dollar,  this  would  not,  under  the  general  finding  of 
the  jury,  support  the  judgment  of  the  court,  we  are  quite  sure 
that  the  indictment  sufficiently  avers  the  larceny  of  the  bank 
notes.  The  number,  denomination  and  value  of  the  notes  are 
stated,  and  the  indictment  describes  them  as  "  bank  notes."  In 
this  it  conforms  to  the  statute,  which  enacts  that  "  every  person 
who  shall  commit  the  offence  of  larceny,  by  stealing  any  goods 
or  chattels,  or  any  bank  note,  bond,"  &c.  It  seems  to  be  well 
settled  by  cases  arising  under  similar  statutes,  that  it  is  suffi- 
cient to  charge  the  stealing  of  bank  notes  eo  nomine.  See  the 
cases  cited  on  the  brief  of  the  Attorney  General.     It  was  for- 
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merly  the  practice  in  indictments  for  stealing  notes,  &c.,  to  set 
them  out  at  full  length  (3  M.  &  S.  541 ;  2  Russ.  170,)  hut  it 
has  long' been  settled,  that  this  particularity  is  unnecessary,  and. 
that  it  is  sufficient  if  the  indictment  follow  the  descriptions  of  the 
property  stolen  as  given  in  the  statute. — 2  Russ.  186,  (top  page 
3d  Ed.)  and  cases  cited. 

In  Rex  V.  Johnson,  3  M.  &  S.  539,  Lord  Ellenhorough,  C.  J. 
said  he  considered  that  after  the  statute  had  made  hank  notes 
the  subject  of  larceny,  they  might  be  described  in  the  same  man- 
ner as  other  things  that  have  an  intrinsic  value ;  that  is,  by  any 
description  applicable  to  them  as  a  chattel. 

Le  Blanc,  J.,  in  the  same  case,  replying  to  an  objection  simi- 
lar to  that  urged  by  the  counsel  for  the  prisoner  in  the  case  be- 
fore us,  said  "  The  argument  upon  this  part  of  the  case  has  arisen 
from  the  practice  that  has  prevailed,  of  describing  the  particular; 
sum  for  Avhich  the  note  is  payable,  and  that  the  money  secured, 
thereby  is  unsatisfied.  But  the  answer  to  such  an  argument  is 
this,  that  whether  it  be  payable  for  one  sum,  or  for  another,  it  is 
equally  a  bank  note,  and  a  bank  note  is  the  subject  of  larceny." 
Therefore,  it  is  not  a  good  objection,  that  the  bank  note  is  not 
sufficiently  set  out."  These  remarks  are  cited  with  approval' 
by  Mr.  Russell,  (2  R.187,)  and  are  so  apposite  to  the  case  be- 
fore us,  that  we  deem  any  further  comment  unnecessary.  See  . 
the  cases  cited  in  the  United  States  v.  Moulton,  5  Mason's  C' 
C.  Rep.  537,  and  Greeson  v.  The  State,  5  How.  (Miss.)  Rep.' 
30-38.  These  authorities  conclusively  show  that  the  court  be- 
low did  not  mistake  the  law  in  the  points  referred  to  this  court 
as  novel  and  difficult,  and  as  there  is  no  writ  of  error  in  the  case, 
we  camiot  look  into  the  bill  of  exceptions. 

Let  the  judgment  be  affirmed. 
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COBB  vs.   THE  STATE. 

I.  When  the  record  contains  no  bill  of  exceptions,  bnt  only  an  agree- 
ment purporting  to  have  been  made  l>etvveen  the  S^ilicitor  and  the 
counsel  for  the  defendant  that  the  bill  of  exceptions  taken  in  ano- 
ther case  shonid  be  regarded  as  having  been  taken  in  the  case  at 
bar,  and  the  minute  entry  does  not  show  that  the  agreement  was 
acknowledged  by  the  parties  in  the  Circuit  Court,  or  made  part  of 
the  record  by  an  order  of  that  court,  the  appellate  court  will  reject 
the  agreement. 

Errok  to  the  Circuit  Court  of  St.  Clair. 

PARSONS,  J. — There  was  no  bill  of  exceptions  in  this  case, 
but  Ave  find  in  the  transcript  what  purports  to  be  an  agreement 
between  the  Solicitor  of  the  circuit  where  the  trial  was  had  and 
the  counsel  for  several  defendants  in  diflferent  cases  of  gaming, 
one  of  whom  is  named  in  the  margin  as  W.  H.  Cobb,  and  it  pur- 
ports to  have  been  agreed  that  the  bill  of  exceptions  taken  in  a  case 
at  the  same  term  against  one  Gill,  should  be  regarded  as  having 
been  taken  in  each  of  the  other  cases,  and  so  apply.  The  paper 
purporting  to  be  an  agreement,  signed  by  the  parties,  is  copied 
into  the  transcript  as  part  of  the  record.  But,  independent  of 
the  absence  of  any  minute  entry  to  show  that  it  was  acknowl- 
edged by  the  parties  in  the  Circuit  Court  and  by  order  of  that 
court  made  a  part  of  the  record,  it  may  be  discovered  from  the  cer- 
tificate of  the  clerk,  though  a  little  ambiguous,  that  it  was  not  a 
part  of  the  record.  We  unhesitatingly  reject  it.  The  judg- 
ment is  affirmed. 
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HURT  vs.  THE  STATE. 

1.  A  verbal  permission  from  the  owner  of  a  slave  to  sell  "rfri/  goods'^ 
to  the  slave,  is  too  general  and  indefinite.  The  permission,  whether 
verbal  or  in  writing,  should  specify  the  article  to  be  sold. 

(Dar<;an,  C.  J.,  dissenting,  held  that  the  term  '-dry  goods"  was  suffi- 
ciently definite. 

Error  to  the  Circuit  Court  of  Perry.  Tried  before  the  Hon. 
Geo.  D.  Shortridge. 

A.  B.  Moore,  for  plaintiflf  in  error. 

Attorney  General,  for  the  State. 

PARSONS,  J. — Mr.  Hurt  was  convicted  on  an  indictment 
for  selling  a  pair  of  shoes  to  a  slave.  On  the  trial  he  admitted 
the  sale,  and  that  he  received  payment  from  the  slave.  But  he 
then  proved  by  the  owner  of  the  slave  that,  two  months  before 
the  time  of  the  sale,  he  gave  to  Mr.  Hurt  verbal  permission  to 
sell  dry  goods,  at  anytime,  to  the  same  slave,  provided  he  made 
him  pay  the  money  for  them,  but  prohibited  a  sale  of  ardent 
spirits.  The  court  charged,  in  substance,  that  the  particular 
articles  to  be  sold  to  the  slave  must  be  expressed  in  the  permis- 
sion ;  and  if  not  so  specified,  the  jury  should  find  against  Mr. 
Hurt,  and  he  excepted.  The  act  is,  that  "  Every  person  who 
shall  buy,  sell  or  receive  from  any  slave,  any  commodity,  of  any 
kind  or  description,  without  the  leave  or  consent  of  the  master, 
owner  or  overseer  of  such  slave,  verbally  or  in  writing,  express- 
ing the  articles  permitted  to  be  sold  or  bartered,  first  obtained, 
shall,  on  conviction,  be  fined,"  &c. — Clay's  Dig.,  437,  §  8.  The 
permission  was  general  to  sell  dry  goods. 

Most  owners,  I  believe,  allow  to  their  slaves  reasonable  time 
to  make  provision  for  the  comfort  of  themselves  and  families, 
and,  to  that  end,  permit  them  to  deal  with  honest  white  persons, 
so  far  as  to  sell  their  commodities,  or  to  expend  their  money,  in 
the  purchase  of  necessaries.  And  it  is  very  true,  as  argued  by 
Mr.  Hurt's  counsel,  that  it  is  quite  an  inconvenience  to  the  owner 
and  some  privation  to  the  slave,  if  he  must  mention  every  article 
in  the  permission,  though  various  articles  might  be  required:  and, 
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indeed,  the  negro  might  not  very  well  know  what  he  would  pre- 
fer, until  he  gets  to  the  store  or  market  where  he  wishes  to  pur- 
chase his  supplies. 

But  the  language  of  the  act  is  plain,  and  it  requires  that  the 
articles  should  be  expressed :  And  if  a  permission  so  general  as 
*'  ^^V  goods j"  is  a  compUance  with  the  act,  it  is  diflScult  to  ima- 
gine what  other  words  or  phrases  could  be  too  indefinite.  In  re- 
quiring the  articles  to  be  specifically  stated,  we  think  the  Legis- 
lature designed  to  suppress,  and  that  it  adopted  a  very  proper 
mode  of  suppressing,  a  general  evil  in  some  parts  of  the  country, 
growing  out  of  a  clandestine  traffic  between  slaves  and  a  parti- 
cular class  of  white  persons.  It  was  intended  that  the  owner 
might  authorise  his  negi'O  to  buy  such  articles  as  he  should 
express  in  the  authority,  so  that  the  negro  should  have  the  priv- 
ilege of  making  himself  and  family  comfortable  and  even  respec- 
table in  his  caste,  but  not  to  dispense  with  the  owner's  discretion 
in  this  object  altogether.  For  if  a  negro  may  buy  all  sorts  of 
dry  goods  from  a  man  having  and  meriting,  as  Mr.  Hurt  very 
probably  did,  his  owner's  confidence,  he  might  soon  acquire  goods 
enough  to  become  a  pedlar  among  other  negroes  and  the  class  of 
white  men,  whose  conduct  led  to  the  passage  of  the  act,  and  thus, 
it  is  obvious,  the  spirit  and  language  of  the  act,  express  and 
plain  as  it  is,  would  be  violated.  That  Mr.  Hurt  had  no  bad 
motive  and  intended  no  violation  of  the  act,  is  very  clear.  But, 
on  the  other  hand,  his  act  itself  was  a  violation  of  the  law,  and 
it  is  not  contended  that  we  can  admit  his  misunderstanding  of 
the  law  as  an  excuse  for  the  ofienco.  Such  an  excuse,  if  gene- 
rally admitted,  would  annul  the  criminal  code  and  shake  the 
foundations  of  society. 

Let  the  judgment  be  affirmed. 

DARGAN,  C.  J. — I  cannot  concur  in  the  opinion  of  the  court 
delivered  in  this  case.  I  think  the  term,  dry  goods,  sufficiently 
descriptive  of  the  article  or  commodity  pennitted  to  be  sold.  I 
therefore  would  hold,  that  if  the  defendant  sold  the  shoes  to  the 
slave  under  the  permission  from  his  master,  to  seU  him  dry  goodSf 
that  the  defendant  has  not  violated  the  statute. 
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;  TREXLER  vs.  THE  STATE. 

*1.  An  indictment  for  an  assault  with  intent  to  murder,  must  state  the 
'     facts  which  constitute  the  assault. 

Error  to  the  Circuit  Court  of  Chambers.  Tried  before  the 
Hon.  E.  Pickens. 

Rice,  for  the  plaintiff  in  error. 

1.  An  indictment  for  assault  with  intent  to  murder,  does  not 
charge  a  felonj,  unless  it  alleges  the  means  of  the  assault. — Beas- 
ley  V.  The  State,  Jan.  Teri^j,  1851. 

2.  But  although,  such  indictment  cannot  be  held  good  for  felony, 
yet  a  demurrer  to  it  could  not  be  sustained,  if,  as  in  this  case,  it 
..clearly  charges  an  assault ;  and  the  proper  judgment  on  a  ver- 
dict under  such  indictment,  finding  the  defendant  "  guilty  aa 

'charged,"  is  for  a  misdemeanor  (to-wit :  an  assault.) — The  State 
'v.  Burns,  8  Ala.  Rep.  313 ;  Nancy  v.  The  State,  6  Ala.  Rep. 
.483;  Nabors  v.  The  State,  6  Ala.  Rep.  314;  The  State  v. 
Stephen,  15  Ala.  Rep.  534. 

3.  Such  verdict  cannot,  and  does  not,  find  any  more  than  is 
legally  charged  in  the  indictment,  but  it  does  find  that  much,  and 
the  court  is  bound  to  render  the  judgment  of  law  upon  the  find- 

>g- 

^  4.  Although  by  the  common  law  a  judgment  for  a  misdemea- 
nor might  not  in  all  cases  be  rendered  on  an  indictment  for  a 
felony,   when  the  verdict  only  found  a  misdemeanor,  yet  our 

.  penal  code  requires  this  to  be  done. — Clay's  Dig.  442,  §  26 ; 

.lb.  439,  §12;  lb.  441,  §  23. 

5.  The  omission  to  assess  a  fine  does  not  vitiate  the  verdict. 

.,If  it  be  necessary  to  assess  a  fine,  it  may  be  assessed  hereafter. 

.Boyd  V.  Gilchrist,  15  Ala.  R.  856. 

,      6.  The  omission  to  assess  the  fine  does  not  vitiate  the  ver- 

.  diet,  because  it  does  ascertain  the  guilt  the  defendant  of  an  of- 
fence; and  the  court  may  enter  judgment  on  it. — State  v.  Nan- 
cy, 6  Ala. 

Attorney  General,  for  the  State  : 

It  is  conceded  that  this  case  must  be  reversed  on  the  authority 
of  the  case  of  the  State  v.  Beasley,  at  this  term.     But  it  is  con- 
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tended  for  the  defence,  that  as  there  is  a  good  count  in  the  in- 
dictment for  an  assault  and  battery,  the  verdict  is  presumed  to 
be  upon  that  count,  and  that  the  court  below  should  have  passed 
sentence  on  the  count;  and,  as  the  Circuit  Court  refused  to 
pass  sentence  on  that  count,  this  court  must  reverse  the  case  in 
part  only,  and  send  it  back  for  the  court  below,  to  render  the 
'proper  sentence  on  the  assault  and  battery. 

1.  The  verdict  was,  "we  the  jury  find  the  defendant  guilty 
as  charged,"  clearly  meaning,  of  an  assault  with  intent  to  mur- 
der. No  fine  of  course  was  assessed.  If  the  finding  of  the  jury 
"was  for  an  assault  and  battery,  they  should  have  assessed  the 
fine. — Clay's  Dig.  441,  §  21.  As  they  did  not,  the  verdict  is 
imperfect  and  void,  and  no  sentence  can  be  passed  by  the  court, 
and  the  case  must  be  reversed  in  toto. 

2.  When  a  judgment  in  a  criminal  case  is  entire,  and  a  ^vrit 
of  error  is  brought  to  reverse  it,  where  it  is  erroneous  in  part 
only,  it  must  be  wholly  reversed. — Christain  v.  Com.  5  Met. 
630 ;  Sheppard  v.  Com.  2  lb.  419 ;  Stephens  v.  Com.  4  lb. 
371 ;  State  v.  Anderson,  1  Strob.  455. 

DARGAN,  C.  J.— In  the  case  of  Beasley  vs.  The  State 
decided  at  the  present  term,  we  held  that  in  an  indictment  for 
an  assault  with  the  intent  to  murder,  the  facts  constituting  the 
assault  must  be  alleged,  and  if  they  are  not,  the  indictment  is 
defective.  But  if  the  facts  constituting  the  assault  are  stated, 
and  then  it  is  averred  that  the  assault  was  committed  with  the 
intent  to  murder,  the  indictment  would  be  good  under  the  stat- 
ute.— Clay's  Dig.  442,  §  26.  Applying  the  rule  recognized  by 
-  this  decision,  we  are  bound  to  hold  the  indictment  in  this  case 
defective.  It  merely  avers  the  assault  with  the  intent  to  mur- 
der, without  setting  out  the  facts  which  constituted  the  assault. 
The  judgment  must  therefore  be  reversed,  and  the  cause  re- 
manded, and  the  prisoner  will  be  retained  in  custody,  that  he 
may  be  re-indicted,  unless  discharged  by  due  cause  of  law. 
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DE  BERNIE  vs,  THE  STATE. 

1.  In  an  indictment  for  perjury,  which  charges  the  defendant  with 
having  taken  a  false  oath  to  procure  his  discharge  from  custody  un- 
der a  writ  of  ca.  sa  ,  an  assignment  which  alleges  that  at  the  time 

*     when  he  took  the  oath,  he  had  moneys  whereby  to  satisfy  the  debt 
for  which  he  was  airested,  is  sufficient. 

2.  An  indictment  for  perjury  is  not  vitiated  because  some  of  the  as- 
signments are  bad,  and  proof  of  any  one  assignment  that  is  good  is 
sntficient. 

3.  Tiie  penalty  of  perjury  as  prescribed  by  the  Act  of  1839,  (Clay's  Dig., 
'-  p.  71,  g  4,)  is  changed  by  the  subsequent  Act  of  1841,  (Clay's  Dig., 

p.  427,  I  2.) 

Error  to  the  Circuit  Court  of  JefiFerson.     Tried  before  the 
Hon.  Goo.  D.  Shortridge. 

The  defendant  below  was  indicted  for  perjury.  The  indict- 
ment alleged  that  he  was  in  the  custody  of  a  lawful  officer  under 
a  writ  of  ca.  sa.,  at  the  suit  of  one  B.  B.  Patton;  that  he  ap- 
peared before  the  justice  of  the  peace  who  had  issued  the  writ, 
and  produced  an  affidavit  in  writing,  and  was  in  due  form  of  lair 
sworn  and  took  his  corporal  oath  concerning  the  truth  of  the 
matters  contained  therein;  and  that  he  "falsely,  corruptly, 
knowingly,  wilfully  and  maUciously,  in  and  by  his  said  affidavit 
in  writing,  did  depose  and  swear  in  substance  and  to  the  effect 
following,  that  is  to  say  :  that  the  particular  grounds  upon  which 
he  was  then  arrested  in  that  cause  were  untrue,  and  that  he  had 
neither  estate,  effects  or  moneys  whereby  to  satisfy  the  debt  for 
which  he  was  arrested,  or  liable  for  the  same,  except  one  guitar," 
&c.  The  first  assignment  of  perjury  alleged,  that  at  the  said 
time  when  he  took  his  oath  and  made  his  said  affidavit,  "  the 
said  defendant  had  moneys  and  effects,  other,  above  and  beyond 
the  said  guitar,  whereby  to  satisfy  the  said  debt  for  which  he 
was  arrested,"  &c.  The  second  assignment  alleged,  that  at 
the  said  time,  &c.,  "  the  particular  ground  upon  which  the  said 
defendant  was  then  and  there  arrested,  was  true." 

The  third  assignment  alleged,  that  at  the  said  time  &c.,  "  the 
said  defendant  had  effects  other  than  the  said  guitar,  whereby  to 
satisfy  said  debt,"  &c.        ,  ... 
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The  fourth  assignment  alleged,  that  at  the  said  time  &c., "  the 
said  defendant  had  moneys  whereby  to  satisfy  said  debt,"  &c. 
The  defendant  was  convicted  and  sentenced  to  three  years  im- 
prisonment in  the  penitentiary. 

E.  W.  Peck,  for  plaintifiF  in  error : 

In  this  case  the  court  will  look  to  the  whole  record,  and  if  the 
indictment  be  bad,  will  reverse  the  conviction. 

Then,  I  insist,  the  indictment  is  bad.  The  assignment  of 
perjury  is  not  well  made.  It  does  not  state  that  the  effects,  or 
money,  were  fraudulently  withheld,  or  that  they  were  in  truth 
and  in  fact  liable  for  the  satisfaction  of  the  debt  for  which  he 
was  arrested. 

The  first  assignment  is,  that  he  "  had  money  and  effects  other, 
above,  and  beyond  the  said  guitar,  whereby  to  satisfy  the  said 
debt,"  but  it  does  not  say  that  they  were  liable  for  that  pur- 
pose. The  effects  may  have  beeen  exempt  from  execution,  and 
the  money  may  have  been  held  as  trustee,  executor  or  adminis- 
trator, and  which  he  could  not  have  devoted  to  the  payment  of 
the  debt  Avithout  a  breach  of  trust. 

«      The  second  assignment  is  altogether  too  general,  and  by  itself 
'is  insufficient  to  sustain  the  indictment. 

The  third  and  fourth  are  liable  to  the  same  objections  taken  to 
the  first ;  they  do  not  state  that  the  effects  were  liable  to  the 
execution,  or  that  the  money  wa3  ffaudulently  withheld. — 2  Ch. 
Crim.  Law,  (top  p.)  311 ;  Cook's  Case,  1  Rob.  Va.  R.  729 ;  U. 
S.  V.  Chapman,  3  McL.  R.  390;  1  vol.  U.  States  Dig.  Annual, 
396,  §§  2,  1.  In  an  indictment  nothing  can  be  taken  by  in- 
■  tendment. — The  State  v.  Seay,  3  Stew.  123. 

PARSONS,  J. — I  have  attentively  considered  all  the  objec- 
tions urged  by  the  counsel  against  the  indictment  and  proceed- 
ings in  this  cause.  The  only  difficulty  was  in  reference  to  the 
assignments  of  perjury,  and  to  these  the  argument  of  the  coun- 
sel was  chiefly  directed.  I  think  some  of  the  assignments  are 
defective ;  but  there  is  one  w^hich  we  think  is  good.  It  states 
that  the  plaintiff  in  error,  at  the  time  he  took  the  oath,  had 
moneys  whereby  to  satisfy  the  debt  for  which  he  was  arrested. 
An  assignment  of  perjury  consists  of  an  express  contradiction 
of  the  party's  statement  on  oath,  as  explained  by  inuendoes- 
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2  Chittj's  Crim.  Law,  311 ;  1  T.  R.  70.  This  averment,  we 
think,  is  sufficiently  specific  and  distinct,  and  it  manifestly  nega- 
tives the  oath  which  the  indictment  alleges  he  falsely,  &c.  swore. 
It  app3ars  by  the  authorities  collected  by  Mr.  Chitty,  at  the 
page  already  cited,  that  an  indictment  is  not  vitiated,  because 
some  of  the  assignments  are  bad,  and  proof  of  any  one  that  is 
good  is  sufficient.  We  are  entirely  satisfied  that  the  penalty  of 
perjury  as  prescribed  by  the  act  of  1839  (Clay's  Dig.  71,  §  4,) 
is  changed  by  the  subsequent  act. 
The  judgment  is  affirmed. 


WEEKS  vs.  LOVE,  Adm'r. 

1.  An  administrator  who  has  paid  money  through  mistake,  to  the  ad- 
ministrator de  bonis  non  who  succeeds  him,  cannot  recover  it  in  as- 
sumpsit from  a  successive  administrator  de  bonis  non. 

'^ Error  to  the  Circuit  Court  of  Pike  county.     Tried  before 
the  Hon.  Robert  Dougherty. 

S A YRE,  for  the  plaintiff  in  error : 

1.  When  money  is  paid  under  a  mistake  of  fact  or  false  re- 
presentation, it  may  be  recovered  back. — Martin  v.  Morgan,  5 
Eng.  Com.  Law,  Rep.  87.  .  * 

2.  Money  paid  under  a  mutual  mistake  of  facts,  there  being 
no  fraud,  may  be  recovered  back. — 1  Sup.  U.  S.  Dig.  192. 

3.  When  an  administrator  of  an  insolvent  estate  has  over- 
paid a  debt,  he  may  recover  it  back  in  assumpsit. — lb. 

4.  And  it  may  be  recovered  back  from  the  administrator  de 

bonis  non,  when  passed  to  the  estate  as  assets. — Houston  v.  Fra- 

zer,  8  Ala.  81 ;  Sellers  v.  Smith,  11  Ala.  264. 

( 
BuFORD,  for  the  defendant:  '- 

1.  The  first  three  propositions  above  are  admitted;  the  fourth 

is  not  sustained  by  the  cases  referred  to,  but  they  go  rather  to 
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show  that  the  action  should  have  been  against  Love,  in  his  indi- 
vidual, and  not  in  his  representative  capacity ;  or  rather  should 
have  been  against  Jolin  &  Mary  McBeth,  who  received  the  mo-  . 
ney. 

2.  It  does  not  appear  from  the  bill  of  exceptions,  that  the^ 
overplus  paid  by  Weeks  to  McBeth  was  turned  over  to  defen-  \ 
dant  with  the  assets  ;  and  must  be  intended  to  be  still  in  Mc- 
Beth's  hands. 

3.  In  Williamson  v.  Howell,  et  al.  4  Ala.  693,  the  court  held  * 

.    .  .  'PT 

that  even  the  surety  of  the  administrator  had  not  the  right  to  have 
his  principal's  mistake  (in  a  settlement  of  the  estate)  corrected 
in  the  absence  of  fraud ;  so  here,  if  the  mistake  was  in  the  set- 
tlement (and  as  to  that,  the  bill  of  exceptions  is  silent)  in  the  ab- 
sence of  fraud  it  cannot  be  corrected.  But  if  the  mistake  (as 
perhaps  was  the  case)  consisted  in  paying  over  more  than  was 
found  to  be  due  them,  it  is  not  assets,  but  it  is  in  the  hands  of 
John  &  Mary  McBeth,  and  they  are  individually  liable. 

4.  It  does  not  appear  from  the  bill  of  exceptions,  that  the 
overplus  paid  by  plaintiff  ever  was  applied  either  by  McBeth  or 
this  defendant  to  the  use  of  the  estate;  if  the  estate  never  received  , 
the  money,  the  estate  is  not  liable. 

CHILTON,  J. — This  was  an  action  brought  by  the  plaintiff 
in  error  against  the  defendant,  as  administrator  of  the  estate  of 
Walter  McBeth,  to  recover  money,  which  the  plaintiff,  as  admin- 
istrator in  chief  of  the  same  estate,  had  paid  by  mistake  to  John 
C.  &  Mary  McBeth,  who  succeeded  him  in  the  administration. 
It  appeared  that  John  C.  &  Mary  had  quit  the  administration, 
and  had  turned  over  the  assets  of  the  estate  to  the  defendant, 
who  was  administrator  de  bonis  non,  by  virtue  of  his  office,  as  -  " 
sheriff  of  the  county.     The  bill  of  exceptions  does  not  state  that 
the  money  thus  paid  by  the  plaintiff  through  mistake  to  the  in-  ' 
tervening  representatives,  was  treated  by  them  as  assets,  or  paid 
over  by  them  to  the  defendant,  who  succeeded  them  ;  but  only 
shows  that  the  assets  of  the  estate  passed  into  the  defendant's 
hands.     The  court  charged  the  jury,  that  upon  this  proof  the  ' 
plaintiff  could  not  recover. 

In  our  opinion,  this  charge  was  correct ;  for  it  is  very  clear 
that  the  money  overpaid  through  mistake  was  not  an  asset  of 
the  estate,  and  that  the  estate  could  not  be  made  chargeable  on 
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account  of  its  receipt  by  the  administrator  de  bonis  non,  but  the 
party  who  has  it  in  possession  has  money  which,  ex  cequo  etbono^ 
belongs  to  the  party,  who,  through  mistake,  has  paid  it,  and  is 
liable,  not  as  administrator,  but  in  his  individual  capacity,  to  re- 
ftind  it  to  the  plaintiff.  The  cases  of  Houston  v.  Frazer,  8  Ala. 
Rep.  81 ;  and  Sellers  v.  Smith,  11  ib.  264 ;  furnish  a  suflBcient 
guide  as  to  the  manner  in  which  a  recovery  may  be  had.  It  is 
very  certain,  that  if  the  defendant  has  only  received  the  assets 
proper  belonging  to  the  estate  (and  the  bill  of  exceptions  certifies 
to  us,  that  he  has  only  received  such)  he  cannot  be  charged  by  . 
reason  of  their  receipt  for  moneys,  which  a  previous  administra- 
tor of  the  same  estate  has  improperly  received,  and  which  do  not 
belong  to  the  estate.  It  is  too  well  settled  to  require  the  cita- 
tion of  authority,  that  an  administrator  cannot  by  any  act  of  his 
create  a  right  of  action  against  the  estate  he  represents,  how- 
ever he  may  subject  himself  to  personal  liability.  If  he  enter 
into  a  contract,  or  give  a  note,  as  administrator,  the  estate  is 
not  bound,  but  himself  individually,  upon  such  contract  or  pro-, 
mise. 
Let  the  judgment  be  affirmed. 


GRIFFIN,  RAYFIELD  &  GRIFFIN  vs.  WILSON. 

1.  If  a  writ  issue  against  three  defendants,  which  is  served  upon  two 
of  them  only,  and  an  alias  is  issued  and  served  upon  all,  it  is  errone- 
ons  to  render  judgment  by  default  against  all  of  them,  at  the  term 
to  which  the  alias  writ  is  returnable. 

2.  In  such  case,  a  writ  of  error  is  properly  sued  out  in  the  name  of  all 
the  defendants,  and  all  may  join  in  the  assignment  of  errors. 

Error  to  the  Circuit  Court  of  Talladega. 

Woodward,  for  the  plaintiff  in  error  : 

The  return  of  the  sheriff  on  the  first  writ  shows  that  Davd  A . 
Griffin  was  not  served.  The  return  of  the  alias  shows  that  D. 
A.  Griffin  was  not  served  with  process  until  the  2d  of  September, 
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1850 ;  consequently  but  one  term  of  the  court  has  intervened 
since  such  service,  and  it  was  error  to  render  judgment  against 
bim  at  the  appearance  tenn,  by  default. — Clay^s  Dig.  334,  §  115^ 

The  plaintiff  must  have  judgment  against  all  the  defendants, 
or  none.  A  judgment  against  two  would  be  a  discontinuance  as, 
tp  the  whole  action. — 5  Ala.  183.  f| 

Writ  of  error  shows  when  judgment  was  rendered.  ^ 

■7 

Rice  &  Morgai?,  contra: 

1.  The  judgment  was  not  rendered  at  "  the  appearance 
term,"  and  is  entirely  correct. 

2.  James  Griffin  and  M.  Rayfield  were  served  before  Spring 
TeriB,  1850,  and  that  was  the  appearance  term.  The  judgment 
■was  not  rendered  until  Fall  Term,  1850,  nor  until  all  the  de- 
fendants were  served.  ^ 

3.  The  assignment  of  errors  is  joint.  And  as  there  is  cer- 
tainly no  error  as  to  James  Griffin  and  Rayfield,  the  fact  that 
they  join  with  David  Griffin  in  the  assignment  of  en'ors,  makes 
the  assignment  of  errors  bad.  This  is  so,  upon  the  principle 
that  a  declaration  at  the  suit  of  three  plaintiffs  is  bad  as  to  all,  if 
it  is  bad  as  to  two;  and  also  upon  the  principle,  that  a  joint  plea 
by  three  defendants  is  bad  as  to  all,  if  it  is  bad  as  to  two. 

CHILTON,  J.— By  the  act  of  1839,  (Clay's  Dig.  334,  §  115,) 
it  is  enacted,  that  "  in  all  suits  instituted  in  any  court  having 
jurisdiction  thereof,  for  the  purpose  of  collecting  money,  no 
judgment  shall  be  rendered  at  the  appearance  term,  except  by 
the  consent  of  parties,  from  the  failure  of  the  defendant  or  de- 
fendants to  plead  or  enter  appearance,  as  now  by  law  required." 
The  writ  in  the  case  before  us  was  executed  on  James  Griffin 
and  Moulton  Rayfield,  but  was  returned  to  the  first  term  of  the 
court,  "not  found,"  as  to  David  A.  Griffin.  Is  was  then  per- 
missible for  the  plaintiff"  to  have  discontinued  as  against  the 
party  not  found,  and  to  have  declared  against  the  defendants  on 
whom  the  writ  was  executed.  He  did  not,  however,  elect  to  do 
this,  but  sued  out  an  alias  writ  against  all  the  defendants,  which 
was  duly  executed,  and  the  plaintiff"  took  judgment  by  default 
against  all  the  defendants  at  the  term  of  the  court  to  which  the 
writ  was  made  returnable.  This  was  clearly  in  violation  of  the 
statute  above  stated,  and  erroneous. 
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There  is  no  force  in  the  objection,  that  the  plaintiffs  in  error 
unite  in  their  assignments  of  error,  and  that  the  judgment  hay- 
ing been  rendered  at  the  proper  term  as  to  two  of  them,  should, 
upon  their  joint  assignment,  be  affirmed  as  to  all ;  for,  as  they 
were  all  served  with  process,  a  discontinuance  as  to  one  of  them 
before  any  defence  personal  to  himself  was  pleaded,  would  have 
amounted  to  a  discontinuance  of  the  entire  action. — Adkins  v. 
Allen,  1  Stew.  130;  Keebles  v.  Ford  &  Vining,  5  Ala.  183. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


DENNIS  &  STRICKLAND  vs.  CHAPMAN,  Gov'r.  &c. 

1.  A  witness  who  deposes  to  the  declaration  or  admissions  of  a  par- 
ty, must  give  the  precise  language  used  by  him,  if  he  can,  oral  least 
the  substance  of  what  he  said. 

2.  The  admissions  of  an  officer  are  not  evidence  against  his  securities, 
unless  they  are  made  while  in  the  performance  of  some  official  act 
or  duty,  connected  with  the  transaction,  out  of  which  the  breach  of 
the  condition  of  his  bond  is  alleged  to  have  arisen. 

3.  A  constable  who  has  levied  executions  on  personal  property,  while 
they  are  in  force,  may  sell  after  the  return  day  of  the  writs ;  and  his 
receipt  of  the  money  upon  a  sale,  and  failure  to  pay  it  over  accord- 
ing to  law,  will  subject  his  securities  to  liability  therefor. 

Error  to  the  Circuit  Court  of  Randolph.  Tried  before  the 
Hon.  John  J.  Woodward. 

This  was  an  action  of  covenant  brought  in  the  name  of  the 
Governor  for  the  use  of  Culbreath,  against  the  securities  of  a 
constable,  on  his  official  bond.  The  constable  had  levied  tw^o 
executions  in  his  hands  on  a  slave,  and  sold  her  after  the  return 
day  of  the  executions.  The  slave  brought  more  than  enough  to 
satisfy  the  executions,  and  this  action  is  brought  by  the  defen- 
dant in  the  executions  to  recover  the  residue. 

It  appears  from  the  bill  of  exceptions,  that  the  defendants  in 
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the  court  below  mtroduced  one  Hunter,  as  a  witness,  and  offered 
to  prove  by  him,  "  that  about  the  time  he  served  the  notices  on 
the  defendants  in  this  suit,  he  had  a  conversation  with  the  plain- 
tiff, and  his  recollection  was,  that  his  understanding  from  said 
conversation  was,  that  the  matter  was  pretty  well  arranged." 
This  evidence  was  objected  to  by  the  plaintiff,  and  excluded  by 
the  court,  to  which  the  defendants  excepted. 

The  plaintiff  offered  to  prove  by  one  Cunningham,  "  that  he 
had  a  conversation  Avith  the  constable  some  time  after  his  remo- 
val from  office,  wliile  on  his  way  to  California,"  in  which  "  the 
constable  told  witness,  that  the  defendants  had  been  writmg  to 
him  about  this  matter ;  that  it  could  not  hurt  them,  as  no  mo- 
ney could  be  made  out  of  them  by  legal  process,  and  that  when 
he  returned  from  California,  he  would  pay  the  debt,  and  relieve 
them  from  all  liability."  The  defendants  objected  to  this  evi- 
dence, but  the  court  permitted  it  to  go  to  the  jury,  to  w^iich  the 
defendants  excepted.  This  is  all  the  evidence  set  out  in  the  bill 
of  exceptions,  which  relates  to  the  points  decided-  by  -tlie  Su- 
preme Court. 

Hudson,  for  the  plaintiff  in  error  : 

The  return  day  of  the  executions  arrived  before  the  day  of 
sale,  and  to  have  made  the  plaintiffs  Hable,  the  constable  should 
have  had  process  in  force  at  the  time  of  sale. — ^13  Ala.  526. 

The  fact  that  there  was  no  proof  that  these  (defendants)  plain- 
tiffs had  paid  any  money,  does  not  exclude  the  idea  that  money 
had  been  paid  by  their  principals,  but  such  seems  to  be  the  fact 
from  the  rebutting  testimony  of  the  witness,  Cunningham. 

The  testimony  of  Hunter  should  have  golie  to  th'e  jury,  and 
the  court  asked  to  charge  as  to  its  effect. 

The  testimony  of  Cunningham  should  not  have  been  permitted 
to  go  to  the  jury.  The  declarations  of  Smith,  after  he  had  gone 
out  of  office,  could  not  be  given  in  evidence  against  his  sureties. 
4  Ala.  611. 

Heflin,  for  defendant : 

1.  A  sheriff  may  lawfully  sell  personal  property  which  has 
been  levied  upon  by  him,  by  an  execution  of  force  at  the  time 
of  the  levy,  after  the  return  day  of  the  writ. — Neal  et  ah  vs. 
Caldwell,  3  Stewart,  134. 
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2.  The  effect  of  a  levy  on  personal  property,  regularly  made, 
is  to  divest  the  title  to  the  thing  out  of  the  defendant  in  execu- 
-  tion,  and  vest  it  in  the  officer  making  the  levy,  who  holds  it  for 
the  benefit  of  the  creditor,  and  is  regarded  by  the  law  as  the  au- 
thorised agent  to  make  the  sale,  which  he  may  do  in  virtue  of 
the  levy,  notwithstanding  the  writ  is  made  returnable  before  the 
sale  is  actually  made. — Bondurant  et  al.  v.  Buford,  1  Ala.  359. 
'  3.  The  declarations  of  Smith  as  proven  by  the  witness  Cun- 
ningham, were  properly  admitted,  the  declarant  Smith  having  a 
joint  interest  with  the  defendants,  and  even  more,  as  he  was 
liable  to  refund  to  them  what  they  might  pay  as  sureties  in  office 
for  him,  and  the  admission  being  against  his  as  well  as  their  in- 
terest.—1  Phillips  Ev.  75;  Howard  V.  Cobb,  3  Day's  R.309. 

DARGAN,  C.  J. — This  was  an  action  of  covenant  brought 
against  the  securities  of  a  constable  under  the  following  circum- 
stances. The  constable  sold  a  slave  belonging  to  the  plaintiff, 
to  satisfy  executions  he  had  against  him ;  the  slave  brought  more 
than  enough  to  satisfy  the  debts,  and  the  plaintiff  demanded  the 
surplus  remaining  in  his  hands,  but  the  constable  failed  to  pay 
it  over ;  several  objections  were  taken  to  the  ruling  of  the  court, 
which  we  will  notice  in  the  order  they  are  presented  by  the  as- 
sessment of  errors. 

1.  The  demurrer  to  the  declaration  was  correctly  overruled; 
the  declaration  is  framed  with  care,  and  is  entirely  good. 

2.  The  declarations  and  admissions  of  a  party  against  his  in- 
terest are  admissible  as  evidence  against  him ;  but  the  witness 
who  deposes  to  such  declaration  or  admissions  should  give  the  pre- 
cise language  of  the  party,  if  he  can;  if  he  cannot,  he  should  be  able 
to  state  the  substance  of  them.  If  he  cannot  undertake  to  testify- 
to  the  language,  nor  to  the  substance  of  the  admissions,  he  ought 
not  to  be  allowed  to  depose.  Tested  by  this  rule,  we  do  not  think 
the  court  erred  in  rejecting  the  evidence  of  Hunter.  He  did 
not  propose  to  state  the  language,  nor  the  substance  of  the  ad- 
mission, but  merely  his  understanding  of  the  admissions.  If  he 
had  stated  the  admissions  made,  either  in  the  language  of  the 
plaintiff,  or  the  substance  of  them,  the  jury  might  have  under- 
stood them  differently  from  the  witness. 

3.  But  it  is  very  clear  that  the  court  erred  in  permitting  the 
admissions  of  the  constable,  made  after  he  went  out  of  office,  and 


.32  ALABAMA. 


Kirkman  &  Rosser  v.  Patton. 


when  he  was  not  in  the  performance  of  any  duty  growing  out  c 
his  oflBce,  and  connected  with  this  transaction,  to  go  to  the  jur^ 
as  evidence  to  charge  his  securities.     To  make  the  admissior, 
of  an  oflBcer  evidence  against  his  securities,  they  must  he  mad« 
in  the  performance  of  some  official  act  or  duty  connected  witl: 
the  transaction  out  of  which  the  breach  of  tlie  condition  of  the 
bond  is  alleged  to  have  arisen,  and  if  they  are  made  at  a  time 
when  he  is  performing  no  official  act  or  duty  required  of  him, 
they  are  inadmissible  to  charge  his  securities. — Evans  v.  State 
Bank,  13  Ala.  787,  and  cases  there  cited. 

Another  question  has  been  raised  on  the  brief  of  the  counsel 
for  the  plaintiff  in  error,  which  is,  that  the  constable  having  sold 
the  slave  after  the  return  day  of  the  execution,  his  securities  arc 
not  liable  for  the  money,  notwithstanding  the  levy  was  made 
whilst  the  execution  was  in  full  force,  and  by  virtue  of  which, 
he  had  the  slave  in  possession.  Although  this  question  is  nc' 
raised  by  the  assignment  of  errors,  we  deem  it  proper  in  thif 
case  to  say,  that  the  case  of  the  Governor  use  &,c.  v.  Chandler'^ 
securities,  decided  at  the  present  term,  shows  that  the  defen- 
dants under  these  circumstances,  would  be  liable  for  the  money 
received  by  the  constable  upon  the  sale  of  the  slave,  and  that  the 
receipt  of  the  money  was  within  the  official  duties  of  the  consta- 
ble, and  therefore  covered  by  his  bond. 

For  the  error  we  have  pointed  out,  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 


KIRKMAN  &  ROSSER  vs.  PATTON. 

1.  If  an  attachment  be  issued  without  the  bond  and  affidavit  required 
by  the  statute,  it  can  only  be  abated  on  the  plea  of  the  defendant. 

2.  Until  abated,  it  is  valid,  and  its  levy  on  the  property  of  the  defend- 
ant creates  a  lien,  which  cannot  be  displaced,  or  held  for  naught, 
merely  by  showing  such  irregularities  in  the  process,  as  would  have 
entitled  the  defendant  in  the  writ  to  abate  it  ou  plea. 
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Error  to  the  Chancery  Court  of  Lauderdale.     Tried  before 

the  Hon.  D.  G.  Ligon.  ^ 

I 
Ormond,  for  the  plaintiffs  in  error.  r 

L.  P.  Walker,  and  Watts  &  Jackson,  contra. 

DARGAN,  C.  J. — The  bill  shows  that  several  attachments 
were  issued  in  favor  of  Kirkman,  against  Samuel  Bromly,  re- 
turnable to  the  Circuit  Court  of  Lauderdale:  That  Robert  M. 
Patton  also  issued  an  attachment  against  Bromly,  returnable  to 
the  same  term,  but  his  attachment  was  levied  before  the  attach- 
ments of  Kirkman.  At  the  appearance  term,  Bromly  filed  a  plea 
in  abatement  to  the  writ  of  Patton,  on  the  ground  that  it  was 
issued  without  the  afiidavit  and  bond  required  by  the  statute ; 
but  an  affidavit  and  bond  afterwards  appearing  on  file,  the  plea 
was  withdrawn  and  judgment  rendered  in  favor  of  Patton.  The 
bill  further  alleges,  that  the  affidavit  which  was  produced  was 
not  made  until  some  time  after  the  writ  had  been  issued,  but  that 
it  was  ante-dated  so  as  to  appear  to  have  been  made  according 
to  the  requirements  of  the  statute,  which  was  a  fraud  upon  the 
complainants,  and  enabled  Patton  to  obtain  priority  over  them 
in  the  application  of  the  funds  arising  from  the  sale,  of  the  pro- 
perty. The  prayer  of  the  bill  is,  that  the  lien  of  the  complain- 
ants be  decreed  to  be  prior  to  that  of  the  defendant,  Patton,  and 
that  the  money  be  first  applied  to  the  satisfaction  of  their  debt. 

From  the  answer  and  evidence,  we  think  these  facts  are  estab- 
lished :  that  the  bond  was  executed  before  the  writ  was  issued, 
and  that  Patton  was  orally  sworn  to  the  facts  set  out  in  the  af- 
fidavit, but  that  the  affidavit  was  not  reduced  to  writing  until 
after  the  writ  was  issued  and  had  been  levied. 

But,  without  regard  to  the  questions  arising  upon  the  answer 
and  proof,  I  am  clearly  of  the  opinion  that  the  bill  was  properly 
dismissed,  for  the  reason  that  it  does  not  contain  equity.  If  an 
attachment  be  issued  without  the  affidavit  and  bond  required  by 
the  statue,  the  writ  can  only  be  abated  by  plea  of  the  defendant. 
Clay's  Dig.  55 ;  Jones  v.  Pope,  6  Ala.  154.  Until  abated,  the 
writ  is  valid,  and  its  levy  on  the  property  of  the  defendant  cre- 
ates a  lien  that  cannot  be  displaced  or  held  for  naught  merely  by 
showing  such  irregularities  in  the  process  as  would  have  entitled 
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the  defendant  in  the  writ  to  abate  it  on  plea.  If  any  such  irre- 
gularity did  exist  in  the  issuance  of  the  attachment  of  Patton, 
Bromly,  the  defendant,  took  no  advantage  of  it,  but  suffered 
judgment  to  be  rendered  against  him.  This  perfected  the  lien 
created  by  the  levy,  and  as  the  judgment  itself  is  not  contro- 
verted, the  lien  cannot  be,  for  the  writ  is  not  void,  but  could 
only  have  been  abated  by  the  plea  of  Bromly. 

The  decree  of  the  chancellor,  dismissing  the  bill,  must  be  af- 
finned. 


ALLEN,  Adm'r,  vs.  GREENE. 

1.  When  no  time  is  limited  for  the  performance  of  a  covenant,  it  must 
be  done  within  a  reasonable  time.  Therefore,  when  the  obligorB  in  a 
bond  for  title  bound  themselves  to  make  title  to  the  obligee,  which 
the  bond  showed  was  in  a  third  person,  and  the  obligee  lived  more 
than  three  years  after  the  execution  of  the  bond,  during  which  time 
the  obligors  did  not  enable  themselves  to  comply  with  the  condition 
of  their  bond,  and  made  no  effort  to  procure  the  title,  it  is  prima  facie  a 
breach  of  the  condition  of  the  bond  in  the  life-time  of  the  obligee,  for 
which  liis  administrator  is  the  proper  party  to  bring  suit. 

2.  When  the  bond  shows  that  the  title  is  in  a  third  person,  and  the  ob- 
ligor never  procures  a  conveyance  of  the  title  to  the  obligee,  nor 
obtains  it  himself,  the  heir  of  the  obligee  cannot  take  the  land  by 
descent,  nor  sue  in  his  own  name  for  a  breach  of  the  condition, 
whether  that  breach  happened  before  or  after  the  death  of  his  an- 
cestor. 

3.  If  the  obligee  has  not  violated  the  contract  on  his  part,  an  action 
may  be  maintained  by  his  administrator,  for  a  breach,  although  the 
purchase  money  may  not  have  been  paid. 

4.  But  if  ihe  obligee  is  notified  by  the  surety  of  the  principal  obligor, 
that  the  title  is  not  in  the  person  named  in  the  condition  of  the  bond, 
and  promises  such  surety,  on  his  request,  not  to  pay  the  purchase 
money  until  the  title  is  arranged,  but  afterwards,  in  violation  of  his 
promise,  pays  it,  when  he  could,  consistently  with  his  contract,  have 
retained  it,  the  surety,  in  a  suit  on  the  bond,  can  reduce  the  dam- 
ages to  the  extent  of  the  purchase  money. 
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Error  to  the  Circuit  Court  of  Benton.  Tried  before  the 
Hon.  Thomas  A.  Walker. 

White  &  Parsons,  for  plaintiff: 

Contract  is  to  be  construed  most  strongly  against  party  giv- 
ing instrument. — Pitman  on  Prin.  &  Sur.  38,  .(mar.  27,)  30  L. 
Lib.;  Piatt  on  Cor.,  3  ib.  63. 

The  legal  effect  of  the  bond  is  an  obligation  to  obtain  titles  and 
make  them  to  plaintiff's  intestate,  in  a  reasonable  time,  and  the 
three  years  which  elapsed  upon  the  death  of  intestate  was  more 
than  a  reasonable  time. — Garnett  v.  Yoe,  16  Ala.  74 ;  Piatt  on 
Cor.  145;  3  L;  Lib.  65. 

The  bond  was  an  independent  covenant^  and  the  right  of  ac- 
tion did  not  depend  upon  the  performance  of  the  contract  by  the 
plaintiff's  intestate,  nor  was  it  necessary  to  tender  deed  or  de- 
mand title. — Williams  v.  Harper,  1  Ala.  502 ;  Fitzpatrick  v. 
Hanrick,  11  ib.  785. 

Where  vendor  has  no  title  at  the  time  when  he  is  to  convey, 
this  of  itself  is  a  breach  of  the  bond,  and  it  is  not  necessary 
for  vendee  to  prepare  and  tender  deed. — Johnson  v.  Collins,  17 
Ala.  327;  Blam  v.  Smith,  4  Blackf.  517;  Williams  v.  Casey,  4 
Bibb,  300. 

Administrator  is  entitled  to  sue  for  breach  in  the  life-time  of 
the  intestate. — Brown  v.  Chamberlain,  12  Ala.  711 ;  Abney  v. 
Brownlee,  2  Bibb,  170;  Hatcher  v.  Galloway's  Ex'r,  ib.  180; 
Rockingham  v.  Penrice,  1  P.  Wms.  177. 

Tlic  bond  is  payable  to  intestate,  without  naming  his  heirs, 
and  a  recovery  at  law  must  be  in  money;  and  as  it  is  not  a  cove- 
nant running  with  the  land,  it  would  be  assets  in  the  hands  of 
the  administrator,  and  he  may  recover  for  •  a  breach  after  the 
death  of  his  intestate. — Leber  v.  Kauffelt,  5  W.  &  Ser.  440. 

It  does  not  appear  whether  the  purchase  money  was  paid  at 
the  time,  or  before  the  bond  was  given,  or  whether  it  was  to  be 
paid  afterwards,  nor  is  it  material.  The  covenant  to  make  ti- 
tles was  independent,  and  the  bond  gave  a  right  to  entry,  and 
intestate  did  enter  upon  the  land,  and  in  such  case  he  could  not 
resist  the  payment  of  the  purchase  money. — Reed  v.  Davis,  4 
Ala.  83. 

The  law  required  of  Bruton  that  he  should  pay.  Green,  the 
security,  told  him  not  to  pay,  and  it  is  now  urged  that  because 
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Bruton  did  not  refuse  to  pay,  tliat  the  law  will  deprive  him  of 
his  remedy  for  a  failure  to  make  him  titles. 

Bruton  possibly  might  have  rescinded  the  contract  if  he  had 
chosen  so  to  do,  but  he  had  the  right  to  rely  upon  and  enforce 
the  contract,  either  in  law  or  in  equity,  if  he  thought  proper  to 
do  so ;  and  so  long  as  he  regarded  the  contract  as  of  force,  he 
was  bound  on  his  part  to  perform  it,  not  as  a  condition  prece- 
dent to  his  right  of  action  against  the  obhgors  in  the  bond,  but 
as  a  part  of  the  contract. 

It  was  not  necessary  that  the  intestate  of  the  plaintiff  should 
abandon  the  land  before  he  could  recover  on  the  bond. — Pink- 
ston  V.  Huie,  9  Ala.  252 ;  Haynes  v.  Farly,  4  Por.  528. 

In  construing  bond,  the  court  will  look  to  the  intention  of  the 
parties,  and  the  condition  of  the  bond  ought  to  be  so  construed 
as  to  carry  out  that  intention. — Whitsett  v.  Womack,  8  Ala. 
481;  Watts  v.  Sheppard,  2  Ala.  425. 

The  principal  question  in  the  case  grows  out  of  the  charge  of 
the  court,  which  being  affirmative,  if  erroneous,  must  reverse  the 
case. — Haggerty  v.  Bradford,  9  Ala.  571 ;  Pinkston  &  Wife  v. 
Green  &  Wife,  9  ib.  19;  Jackson  v.  Gwin,  ib.  114. 

There  was  no  evidence  to  show  that  Green  was  the  security  of 
Chilton,  nor  could  such  evidence  legally  have  been  adduced.  It 
would  have  been  to  contradict  the  face  of  the  bond,  by  which  both 
Cliilton  and  Green  were  to  make  a  deed  to  Bruton. — See  cases 
cited,  B'k  Mobile  v.  Darrington,  9  Ala.  954.  Here  the  contract 
is  absolutely  joint,  and  a  deed  by  one  would  be  no  compliance. — 
4  Shep.  164. 

Green  had  no  right  to  demand  of  the  plaintiff's  intestate  that 
he  should  not  pay  the  purchase  money,  noi^  had  intestate  any 
power  to  resist  payment.  A  promise  not  to  do  so  was  nugatory. 
It  imposed  no  obligation  upon  Bruton,  and  conferred  no  right 
upon  Gi-een.  It  was  without  consideration,  without  mutuality, 
and,  as  we  contend,  without  force  as  a  contract. 

There  are  only  three  ways  in  which  a  surety  can  be  released  : 
1st,  by  payment  or  '  saticfaction ;  2nd,  release  or  surrender  by 
the  creditor ;  3d,  by  acts  done  by  the  creditor  to  the  prejudice 
of  the  surety  and  without  his  knowledge  and  consent. — Pit.  on  Pr. 
&  Sur.  Ill,  ch.  5,  (mar.  157,)  40  Law  Lib. 

It  is  the  duty  of  the  surety  to  inquire  and  inform  himself  ^ 
whether  or  not  his  principal  had  performed  the  engagement 
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which  he  had  undertaken  he  should  perform. — Pit.  on  P.  &  Su. 
70,  ch.  1,  (mar.  84,)  40  L.  Lib. 

To  release  surety  there  must  be  a  valid  common  law  agrec- 
mert  to  give  time  to  the  principal. — Agne  v.  Steele,  8  Ala.  948; 
Abercrombie  v.  Knox  et  als.,  3  ib.  728  ;  Wilson  v.  B'k  of  Or- 
leans, 9  ib.  847;  Pit.  on  Prin.  &  Su.  117,  ch.  5,  (mar.  168,)  40 
L.  Lib. 

There  is  no  obligation  to  active  diligence,  on  the  part  of  the 
creditor — (Caller  v.  Vivian  et  als.,  8  Ala.  905 ;  6  ib.  309) — nor 
is  even  a  judgment  creditor  bound  to  active  diligence. — Bank  v. 
Golden  &  Lowry,  15  Ala.  616;  Sawyer  v.  Patterson,  6  ib.  616. 

Tlie  direction  to  sue,  to  absolve  surety,  must  be  clear  and  ex- 
plicit.— Shelean  v.  Hampton,  8  Ala.  942. 

The  liability  of  a  surety  is  merely  accessorial,  and  in  this 
view,  we  tliink  his  admissions  were  binding  upon  defendant. — 
Evans  et  als.  v.  Keeland,  9  Ala.  42. 

Rice  &  Morgan,  and  J.  B.  Martin,  for  defendant : 

1.  It  is  shoAvn  by  the  bond  upon  its  face,  by  plaintiff 's  decla- 
ration, and  by  the  conversation  between  defendant  and  plaintiff 's 
intestate,  that  the  former  was  the  mere  security  for  Chilton,  the 
vendor,  and  upon  that  question  the  jury  found  in  favor  of  his 
suretyship.  At  all  events,  the  evidence  tended  to  prove  that 
Chilton  was  the  vendor,  and  that  Green  was  only  tiis  surety  on 
the  bond,  and  authorized  the  court  to  refer  the  question  of  sure- 
tyship to  the  jury. 

2.  Whenever  the  obligee  or  creditor  withholds  or  neglects  to 
communicate  to  the  surety  any  fact  or  circumstance  material  for 
the  latter  to  know,  such  neglect  amounts  to  a  fraud  upon  his 
rights,  and  he  is  thereby  discharged  from  the  obligation  of  his 
suretyship,  and  that  too,  whether  the  motive  which  actuated  the 
obligee  Avas  fraudulent  or  honest. — Railton  v.  Mathews,  10  Cl'k 
&  Finn.  942;  Waters  v.  Creagh's  Ex'r,  4  S.  &  P.  410;  Harriss 
v.  Brooks,  21  Pick.  194 ;  Reese  v.  Berington,  2  Ves.  jr.  C.  R. 
540;  Law  v.  East  India  Co.,  4  Ves.  829. 

3.  Where  the  creditor  has  the  means  in  his  own  hands  to  sat- 
isfy his  demand,  and  refuses  to  use  it,  but  gives  it  up  to  the 
debtor,  the  surety  is  discharged. — Ferguson  v.  Turner,  7  Mo. 
Rep.  497;  Commonwealth  v.  Miller,  8  S.  &  R.  452 ;  Baker  v. 
Briggs,  8  Pick.  122 ;  McCollum  v.  Hinckley,  9  Verm.  149. 
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(In  the  present  case  Bruton  had  nothing  to  do  but  withhold  the 
purchase  money,  and  he  promised  the  surety  to  do  so.) 

4.  If  by  the  conduct,  declarations  or  assurances  of  the  cred- 
itor the  surety  is  induced  to  believe  that  he  is  secure,  or  loses 
an  opportunity  to  indemnify  himself,  he  is  not  to  be  charged  as 
such  security. — Baker  v.  Briggs,  8  Pick.  122  ;  Exparte  Wr-iglit, 
2  Ves.  jr.  9;  Robins  v.  Bingham,  4  Johns.  477;  Hogaboom  v. 
Heinck,  4  Verm.  131. 

5.  Whatever  would  avail  the  security  in  equity  will  constitute 
a  good  defence  at  law. — Taylor  v.  Bank  of  Ky.,  2  J.  J.  Mar. 
568 ;  Teague  v.  Russel  &  Moore,  2  Stew.  420 ;  Stradler  v. 
Haughton,  9  Port.  334  ;  8  Pick.  122 ;  18  ib.,  95 ;  5  Ala. 
388;  7  Johns.  332;  16  S.  &  R.  252. 

6.  The  mere  admissions  or  declarations  of  the  principal  are 
not  evidence  against  the  surety. — Blair  v.  P.  I.  Com.,  10  Mo, 
567;  Bondurant  v.  State  Bank,  835. 

7.  Under  the  evidence,  the  charge  was  correct.  Upon  the 
hypothesis  contained  in  that  charge,  the  administrator  cannot 
recover  against  the  surety  of  the  vendor. — 1  Chitty's  PI.  19 ; 
Beck  V.  Simmons,  7  Ala.  71;  Clements  v.  Loggins,  2  ib.  514. 

8.  The  administrator  cannot  recover  on  such  a  bond,  without 
showing  a  breach  of  the  condition  in  the  life-time  of  his  intes- 
tate. No  such  breach  is  shown  in  this  case.  (See  the  cases 
last  above  cited.) 

9.  The  administrator  is  estopped  by  the  conduct  and  conver- 
sation of  his  intestate  shown  in  evidence,  from  resorting  to  the 
surety. 

DARGAN,  C.  J. — This  was  an  action  of  covenant  brought 
by  the  plaintiff,  as  administrator  of  Lecel  Bruton,  on  a  bond 
payable  to  the  intestate  in  the  penal  sum  of  four  thousand  dol- 
lars, which  was  executed  by  Resen  R.  Chilton  and  the  defen- 
dant. The  bond  is  subject  to  the  following  condition :  "  that 
whereas,  the  said  Resen  R.  Chilton  had  bargained  and  sold  unto 
the  said  Lecel  Bruton,  a  tract  of  land,  being  the  south-east  quar- 
ter of  section  fifteen,  township  fifteen,  range  six  east,  containing 
one  hundred  and  sixty  acres  more  or  less  :  Now  we  the  above 
bounden  are  to  make  unto  the  said  Lecel  Bruton,  a  good  and  suffi- 
cient title  in  fee  simple,  so  soon  as  a  title  can  be  obtained  from 
Jesse  Driver,  and  as  soon  as  this  deed  is  made,  this  obligation 
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is  to  be  null  and  void,  otherwise  to  remain  in  full  force  and  ef- 
fect." A  vei'dict  and  judgment  were  rendered  in  favor  of  the 
defendant,  and  the  plaintiff  brings  the  case  to  this  court.  It  is 
now  contended  by  the  defendant  in  error,  that  the  evidence  did 
not  show  a  breach  of  the  condition  of  the  bond  in  the  life-time  of 
the  intestate,  and  therefore,  the  plaintiff  is  not  entitled  to  re- 
cover. The  bond  bears  date  the  12th  of  November,  1840,  and  . 
it  was  shown  that  the  intestate  died  in  June,  1844.  Upon  the  ; 
execution  of  the  bond,  he  entered  into  possession  of  the  land,  and 
continued  in  possession  until  his  death.  It  was  also  shown  that 
the  title  to  the  land  was  neither  in  the  obligors,  nor  in  Jesse 
Driver,  but  that  the  fee  simple  was  vested  in  one  Eli  M.  Driver, 
and  there  was  no'attempt  to  show  that  the  obligors  had  executed 
to  the  intestate,  or  to  his  heirs,  a  deed  conveying  the  fee  simple 
title  to  the  land,  or  that  they  or  either  of  them  had  acquired  the 
title  from  Eli  M.  Driver. 

The  general  principle  of  law  applicable  to  the  question,  whether 
there  was  a  breach  of  the  condition  in  the  bond  in  the  life -time 
of  the  intestate,  is  this,  when  no  time  is  limited  for  the  perform- 
ance of  a  covenant,  it  must  be  done  within  a  reasonable  time. —   fi 
Shep.  Touch,  166 ;  Cruise's  Dig.  by  Greenl.  vol.  2,  p.  445.    In 
the  case  of  Garnett  v.  Yoe,  17  Ala.  74  ;  we  held  that  if  a  party  .{> 
bound  himself  to  execute  titles  to  land,  so  soon  as  he  could  obtain   x 
it,  and  neglected  for  two  years  to  make  any  effort  to  procure  the  ;iii 
title,  that  this  yfa,s  prima  facie  a  breach  of  the  condition  of  the 
bond.     In  the  case  before  us,  the  intestate  lived  more  than  three  :.•^■ 
years  after  the  making  of  the  bond,  during  which  time  the  obli-     . 
gors  did  ndt  enable  themselves  to  comply  with  the  condition  of 
their  bond,  n6i:  does  it  appear  that  any  effort  was  made  by  them 
to  procure  the  title.     It  is  therefore  clear,  under  the  authority   'c 
of  Garnett  v.  Yoe,  that  this  w&b  prima  facie  a  breach  of  the  con- 
dition of  the  bond  in  the  life-time  of  the  intestate,   and  his  ad- 
ministrator is  therefore  the  proper  party  to  bring  suit,  even  if 
the  bond  could  be  considered  as  a  covenant  that  run  with  the  ^yt 
land. 

But  I  cannot  yield  my  assent,  that  the  bond  in  this  case  is  a 
covenant  that  descended  to  the  heir,  and  that  he  must  sue  for  a 
breach  happening  after  the  death  of  the  ancestor.     The  rule  of 
the  common  law  is,  that  the  realty  descends  to  the  heir,  and  all  «>!• 
covenants  real,  which  run  with  the  land,  go   to  the  heir  on  the 
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death  of  the  ancestor  as  part  or  parcel  of  the  freehold;  and  there-'* 
fore,  ho  must  sue  for  a  breach  after  the  ancestor's  death. — Chit-  ' 
ty's  Plead.  19;  WilUams  Ex'r..  vol.  1,  518;  Shep.  Touch.  ^' 
175  ;  Cruise's  Dig.  by  Greenl.  vol.  2,  title  32,  p.  453.  But  to'* 
enable  the  heir  to  sue,  he  must  show  that  the  land  descended  to'^ 
him.  If  he  took  no  title  by  descent,  I  do  not  see  how  he  can  sue ' 
on  a  covenant  respecting  it.  In  the  case  of  King  v.  Jones,  5  ' 
Taunton  418,  land  was  conveyed  to  the  ancestor,  and  the  gran- ' 
tor  covenanted  for  further  assurance  on  request;  the  ancestor* 
thinking  a  fine  was  necessary  to  perfect  his  title,  requested  the  ' 
^antor  to  have  it  levied,  which,  however,  was  not  done,  and  ' 
ifter  his  death,  the  heir  was  evicted,  for  the  reason  that  the  fine  ' 
lad  not  been  levied.  After  the  eviction  of  the  heir,  the  exe-** 
?utor  of  the  testator  brought  covenant,  but  the  court  held,  he ^ 
;ould  not  recover,  because  the  land  had  descended  to  the  heir,^ 
and  the  ultimate  damages  had  been  sustained  by  him.  So  in  ^ 
the  case  of  Kingdon  v.  Nottle,  1  M.  &  Selwyn,  355,  the 
Court  of  King's  Bench  held,  that  the  executor  could  not  reco-  ^ 
ver  upon  a  breach  of  covenant  with  the  testator,  that  he,  the  ^^ 
lefendant,  had  a  good  title  to  convey,  as  the^  executor  sufter-  '^ 
3d  no  damage  in  his  life-time,  and  the  land  descended  to  the'*' 
heir,  who  was  evicted.  On  the  other  hand,  all  the  authorities  ' 
agree,  that  if  the  covenant  is  broken  in  the  life-time  of  the' 
ancestor  by  his  eviction,  then  his  executor  or  administrator'* 
must  sue,  for  the  covenant  is  then  turned  into  a  mere  chose -^ 
in  action,  and  the  heir  takes  nothing  by  descent.  Let  us  test^ 
the  case  before  us  by  this  principle.  It  cannot  be  pretend-  ^ 
ed  that  the  bond  gave  to  the  intestate  any  title  to  the  land,  forS 
the  bond  shows  upon  its  face,  that  the  ^itle  was  neither  in  the^* 
obhgors  nor  the  obligee,  and  as  the  intestate  had  no  title  that  ^ 
could  descend,  his  heir  could  take  nothing  by  descent.  The  '* 
bond  is  a  contract  upon  its  face  for  the  payment  of  money,  the  ^ 
condition  of  which  might  be  saved  by  procuring  the  title  to  the'^ 
land,  and  conveying  to  the  obligee,  but  by  its  execution  and  de-  ^ 
livery,  the  intestate  acquired  no  title  to  the  land,  neither  at  law 
nor  in  equity,  for  the  title  was  outstanding  in  a  stranger  to  the 
bond,  and  so  continued  until  the  death  of  the  ancestor,  and  even  *> 
to  the  present  time;  the  heir  therefore  could  take  nothing  by  de- 
scent, and  theadministrator  is  the  proper  party  to  sue,  whether  the 
breach  of  the  condition  happened  before  or  after  the  death  of  the^ 
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intestate.  It  is  not,  however,  to  be  understood  that  Ave  intend  to 
decide,  that  the  executor  or  administrator  may  sue  in  all  cases  on  a 
bond  for  titles,  for  a  breach  of  the  condition  after  the  death  of 
the  obligee ;  for  if  the  obligor  had  the  title  to  the  land,  it  may 
be  that  in  equity  the  heir  Avould  be  considered  as  taking  the  fee 
by  descent,  and  therefore  entitled  to  file  a  bill  for  a  specific  per- 
formance, and  possibly  to  sue  on  the  bond  for  a  breach  of  the 
condition  after  the  death  of  his  ancestor.  This  question  is  not 
before  us,  and  therefore  we  do  not  intend  to  decide  it.  But  I 
intend  to  confine  the  decision  to  this  point :  that  where  the  obli- 
gor has  no  title,  and  the  bond  shows  that  he  is  to  procure  the 
title  from  another  and  to  convey  to  the  obligee,  and  the  obligor 
never  obtains  l^ie  title,  nor  procures  a  conveyance  of  the  title  to 
the  obligee,  the  heir  cannot  take  the  land  by  descent,  nor  sue  in 
his  OAvn  name  for  a  breach  of  the  condition,  whether  that  breach 
happened  before  or  after  the  death  of  the  ancestor. 

2.  It  also  appeared  from  the  evidence  that  Green,  the  defend- 
ant, was  the  security  of  Resen  R.  Chilton,  and  that  in  a  short 
time  after  the  execution  of  the  bond,  and  after  the  intestate  had 
taken  possession  of  the  land,  but  before  he  had  paid  any  part  of 
the  purchase  money,  that  Green  informed  him  there  was  difficulty 
about  the  title  of  the  land ;  that  the  title  was  in  Eli  M.  Driver 
and  not  in  Jesse  Driver ;  that  he  suspected  there  was  something 
wrong  on  the  part  of  Chilton,  and  then  requested  the  intestate 
not  to  pay  the  purchase  money  until  he  got  the  title,  and  if  he 
did,  he  must  do  it  at  his  own  risk.  The  intestate  said  to  Green 
in  reply,  that  he  would  not  pay  the  purchase  money  until  the 
matter  was  arranged,  and  that  he  would  see  Chilton  and  get  him 
to  arrange  it,  and  if  Chilton  would  not,  he  would  see  Driver  and 
get  it  arranged  with  him  before  he  would  pay  the  purchase  mo- 
ney. It  also  appeared,  that  at  the  time  of  this  conversation 
Chilton  was  in  possession  of  considerable  property,  but  is  now 
insolvent.  The  court  in  effect  charged  the  jury,  that  if  they 
believed  this  testimony,  and  that  Green  was  lulled  into  security 
by  Bruton,  and  induced  to  believe  that  he  was  safe,  and  that 
Bruton  did  nothing  in  his  life-time  but  slumbered  on  his  rights, 
then  the  plaintiff  could  not  recover. 

I  can  see  nothing  in  the  conversation  between  Bruton  and 
Green  that  will  discharge  the  latter  from  the  obligation  of  his 
bond,  although  the  purchase  money  was  paid  to  Chilton  after- 
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wards.  There  are  but  three  modes  by  which  a  security  can  be 
discharged  from  his  contract.  The  first  is  by  payment  or  sat- 
isfaction of  the  debt ;  the  second  by  release  ;  and  the  third  by 
the  acts  or  conduct  of  the  creditor  in  violation  of  his  duty  to  the 
security,  and  which  are  or  may  be  prejudicial  to  his  interest. 

It  is  not  insisted  that  the  evidence  shows  either  a  satisfaction 
of  the  bond,  or  an  intentional  release  of  the  security  ;  but  it  is 
insisted  that  the  payment  of  the  purchase  money  by  the  obligee 
after  notice  that  the  title  was  not  in  Jesse  Driver  but  in  Eli  M. 
Driver,  and  his  promise  not  to  pay  it  until  the  difficulty  about  the 
title  was  arranged,  must  operate  in  law  as  a  discharge  of  the 
security.  To  test  this  argument,  let  us  suppose  the  purchase 
money  never  has  been  paid,  and  that  the  reasdft  of  it  was  that 
Chilton,  the  principal  in  the  bond,  could  not  procure  the  title. 
The  obligee  then  would  have  faithfully  observed  the  promise  he 
made  to  Green,  the  security,  in  withholding  the  payment  of  the 
purchase  money,  but  surely  he  would  be  entitled  to  sue  for  a 
breach  of  the  bond.  If  he,  the  obligee,  had  not  violated  the  con- 
tract on  his  part,  the  non-payment  of  the  purchase  money  would 
go  in  reduction  of  the  damages,  not  in  discharge  of  the  action. 

Again,  let  us  suppose  the  terms  of  the  contract  such  that  Bru- 
ton,  the  obligee,  could  have  refused  to  pay  the  purchase  money 
imtil  the  title  was  secured  to  him,  and  being  informed  of  the  dif- 
ficulty about  the  title,  he  promised  Green,  the  security,  not  to 
pay  the  purchase  money  until  the  title  was  arranged;  but  disre- 
garding his  promise,  he  tlid  pay  when  not  compelled  by  his  con- 
tract to  do  it — what  w^ould  be  the  rights  of  Greene '?  He  could 
not,  in  my  judgment,  claim  to  be  released  from  the  bond.  He 
could  in  the  case  supposed  only  claim  a  reduction  of  the  damages 
to  the  extent  of  the  purchase  money.  The  rule,  we  think,  is 
this  :  if  a  creditor  gives  up  or  releases  a  collateral  security  for 
the  payment  of  his  debt,  without  the  consent  of  the  surety,  he, 
the  surety,  will  be  discharged  to  the  extent  of  the  value  of  the 
collateral  security  only. — NeiF's  Appeal,  9  Watts  &  S.  3;  Ba- 
ker V.  Briggs,  8  Pick.  122.  If  we  consider  then  that  Bruton, 
the  obligee,  had  the  right  under  his  contract  to  hold  on  to  the  pur- 
chase money,  because  the  title  was  in  E.  M.  Driver,  and  his 
promise  to  Green  bound  him  not  to  pay  until  he  obtained  the  ti- 
tle, still  there  has  been  a  breach  of  the  condition  of  the  bond ; 
and  Green  could  only  insist  that  the  damages  be  reduced  to  the 
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extent  of  the  purchase  money.  In  any  point  of  view,  whether 
the  purchase  money  lias  been  paid  or  not  by  Bruton,  if  he  has 
not  violated  the  contract  on  his  part,  the  action  can  be  sustained; 

i-'and  consequently  the  instructions  of  the  court  were  erroneous. 

*  It  will  be  observed,  that  we  have  argued  the  case  upon  the 
supposition  that  the  purchase  money  has  not  been  paid,  and  also 
upon  the  supposition  that  it  had  been  paid,  after  the  promise  made 
by  Bruton  to  Green.  In  conclusion,  we  must  remark,  that  the 
record  furnishes  no  evidence  that  Bruton  ever  paid  the  purchase 
money,  nor  does  it  show  Avhen,  or  under  what  circumstances,  he 
was  bound  to  pay. 

If  upon  another  trial,  the  terms  of  the  contract  in  relation  to 
the  purchase  of  the  land  are  disclosed,  and  it  appears  that  Bru- 
ton paid  the  purchase  money,  in  conformity  with  the  terms  of 
his  contract,  and  could  not  have  refused  to  do  it  without  a  breach 
on  his  part — in  that  case,  we  do  not  intend  to  decide  whether  or 
not  Green  could  insist  on  reducing  the  damages  to  the  extent  of 
the  purchase  money.  We  only  intend  to  decide,  that  if  Bruton 
could  have  retained  the  money  consistently  with  his  contract 
until  the  title  was  secured  to  him,  he  was  bound  by  his  promise 
to  Green  to  do  it ;  and  if  in  violation  of  this  promise  he  paid  the 
purchase  money  over  to  Chilton,  when  he  had  the  legal  right  to 
retain  it,  that  Green  can  reduce  the  damages  to  the  extent  thereof. 
There  is  no  error  in  the  record,  save  in  the  instructions  given 
to  the  jury,  and  for  this  the  judgment  must  be  reversed  and  the 
cause  remanded. 
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X  Wlien  a  sheriff  justifies  under  mesne  process,  after  the  time  appoint- 
ed for  its  return,   lie  must  either  aver  its  return,  or  show  some  legal 
excuse  why  it  was  not  returned. 
'j?.  When  the  judgment  entry  shows,  that  the  plaintiff  demurred  to  the 
defendant's  pleas,  and  that  the  demurrer  was  overruled,  and  tlie  de- 
---  murrer  also  appears  upon  the  record,  this  court  will  not  look  to  the 
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order  in  which  the  clerk  has  recorded  the  pleadings,  and  determine 
thiit  the  demurrer  was  waived,  becanse  issues  of  fact  precede  it. 

I'S.  The  |)laintifriu  error,  by  showing  a  verdict  for  the  defendant  upon 
insufficient  pleas,  shows  an  error  prima  facie  prejudicial  to  him,  and 
it  is  the  duty  of  the  defendant  to  make  the  record  affirjnatively  show 

f^     that  no  injury  resulted  from  the  error,  if  such  was  the  case. 

4.  The  maker  of  a  deed  of  trust  may  be  made  a  competent  witness  to 
sustain  it.  by  first  showing  his  certificate  of  discharge  under  the 
Bankrupt  act.  obtained  subsequently  to  the  execution  of  the  deed, 
and  also  his  release  to  the  assignee  in  bankruptcy,  of  all  iincrest 
which  he  may  have  in  the  suit. 

5.  The  act  of  1845,  which  renders  the  defendant  in  execution  an  in- 
competent witness  on  a  trial  of  the  right  of  property  under  the  stat- 
ute, allowing  a  claim  to  be  put  in  to  property  levied  on,  is  in  deroga- 
tion of  the  common  law,  and  will  not  be  extended  to  the  ordinary 
common  law  actions,  or  causes  in  equity,  for  the  recovery  of  (i;  ma- 
ges, or  the  specific  j)roperty,  in  which  the  title  may  be  put  in  issue. 

6.  If  the  writs  of  attachment,  under  which  the  sheriflfjustifies,  are  re- 
gular on  their  face,  he  is  not  bound  to  go  beyond  them,  and  shovr 
affidavits  and  bonds,  or  that  there  was  a  subsisting  debt,  on  which 
they  might  properly  issue. 

Error  to  the  Circuit  Court  of  Marengo.  Tried  before  the 
Hon.  Geo.  D.  Shortridge. 

This  was  an  action  of  trespass  commenced  by  Cicero  L.  Kirk- 
eey,  against  the  sheriff  of  Marengo  county,  for  lev^'ing  on  a 
fctock  of  goods  which  the  plaintiff  claimed  as  trustee  under  a  deed 
of  trust,  executed  to  him  by  one  Wm.  A.  D.  White,  to  secure 
certain  creditors.  The  original  plaintiff  died  after  the  institution 
of  the  suit,  which  was  then  revived  in  the  name  of  the  present 
plaintiff,  who  was  his  administrator,  and  who  was  appointed  trus- 
tee in  his  stead  by  the  Circuit  Court. 

The  sheriff  justified  under  two  M'rits  of  attachment,  one  in  the 
name  of  John  Stephenson  v.  Wm.  A.  D.  White  and  James  H. 
Curtis,  the  other  in  the  name  of  W.  P.  Lay  v.  Isaac  Stiles. 
Each  special  plea  averred  the  issuance  of  the  attachment,  its  re- 
ceipt by  the  sheriff  and  levy,  and  that  the  goods  were  the  pro- 
perty of  the  defendant  in  attachment,  but  did  not  aver  the  return 
of  the  attachment,  or  show  any  reason  why  it  had  not  been  re- 
turned. These  pleas  were  demurred  to,  and  the  demurrer  over- 
ruled ;  but  in  the  transcript  replications  are  inserted  before  the 
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demurrer,  and  the  order  on  it.  The  defendant  not  having  intro- 
duced or  proved  any  affidavit  or  bond  for  the  issuance  of  the  at- 
tachments, or  eitlier  of  them,  and  not  having  shown  that  said 
writs  had  been  returned  into  the  courts  to  which  they  were  re- 
turnable, the  plaintiff  moved  the  court  to  charge  the  jury,  that 
if  such  were  the  case,  the  defendant's  pleas  of  justification  Avere 
not  sustained.  The  court  refused  to  give  this  charge,  and  the 
defendant  excepted. 

The  other  material  facts  of  the  case  appear  in  the  opinion. 

Manning  for  plaintiff  in  error: 

1.  The  second  and  third  pleas  of  justification  are  defective, 
because  they  do  not  allege  a  return  of  the  attachments. — Mc- 
Aden  v.  Gibson,  5  Ala.  341,  and  cases  there  cited. 

2.  A  grantor,  who  is  divested  of  all  interest  in  the  event  of 
the  suit,  either  by  a  release  from  others  to  him,  or  a  release  from 
him  to  others,  is  a  competent  witness  to  prove  the  fairness  of  li^s 
deed. — 1  Greenl.  on  Ev.  p.  464-472-3  ;  Jackson  v.  Root,  18 
John.  60  ;  Kinlock  v.  Palmer,  1  Const.  Rep.  (S.  C);  Woods  v. 
Wilhams,  9  John.  123  ;  Gillespie  v.  Gillespie,  2  Bibb  89  ;  Wall 
V.  Nelson,  3  Litt.  R.  395 ;  Bagley  v.  Osborn,  2  Wend  528 ; 
even  though  the  deed  be  impeached  as  fraudulent ;  Jackson  v. 
Frost,  6  John.  135 ;  Simmons  v.  Parsons,  1  Bai.  62. 

3.  The  act  of  Congress  in  relation  to  bankrupts,  makes  the 
certificates  only  of  their  discharge  sufficient  evidence  thereof, 
in  any  suit  or  proceeding  against  them  for  antecedent  debts  ; 
much  more  is  such  a  certificate  sufficient  evidence  to  the  pre- 
siding judge,  that  the  person  to  whom  it  is  given  is  a  certificated 
bankrupt,  when  the  question  arises  collaterally  in  a  suit  to  which 
he  is  not  a  party. 

4.  The  act  of  1845,  making  defendants  in  execution  incom- 
petent witnesses  in  certain  cases,  applies  only  to  a  peculiar  ac- 
tion, the  trial  of  the  right  of  property,  which  was  created  by 
statute. — Bearing  v.  Windham,  11  Ala.  204  ;  Frow  v.  Down- 
man,  lb.  883.  The  proceeding  between  Scott  et  al.  and  Stalls- 
worth,  (12  Ala.  25,)  was  precisely  that  action,  though  the  sub- 
ject of  it  was  a  credit  instead  of  a  chattel. 

5.  The  defendant  ought  to  have  proved  that  the  attachment 
had  been  duly  returned. — McAden  v.  Gibson,  5  Ala.  341. 

6.  And  as  the  plaintiff  in  this  suit  was  not  a  party  to  the 
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•writs  of  attachment,  but  had  possession  of  the  property  seized, 
by  virtue  of  a  deed  made  long  before,  the  defendant  ought  to 
have  produced  the  affidavit  and  bond,  or  one  of  them,  upon  wliich 
the  attachment  was  founded. — Damon  v.  Bryant,  2  Pick.  411 ; 
Jansen  v.  Acker,  23  Wend.  480-1 ;  Noble  v.  Holmes,  3  Hill's 
194. 

The  cases  of  Houston,  admV.  v.  Prewitt  (8  Ala.  846,)  Powell 
V.  Powell  (10  lb.  900,)  and  Clifton  v.  Sharpe,  (15  lb.  618,)  are 
not  at  all  parallel  with  this.  White  was  not  tlie  assignor  of  a 
chose  in  action,  but  of  veritable  chattels  (goods,  wares  and  mer- 
chandize,) of  which  he  was  in  possession,  and  the  possession  of 
which  he  transferred  to  his  grantee  as  he  had  previously  received 
it.  If  there  were  any  choses  in  action  in  the  case,  they  were  the 
interests  which  the  plaintiffs  in  the  attachments  sued  out  those 
writs  for  the  purpose  of  establishing.  It  is  a  solecism  to  say 
that  my  property  of  which  I  am  enjoying  the  possession,  or  which 
I  transfer  corporally  to  another,  is  either  in  him  or  me  reduced 
to  a  chose  in  action,  because  another  person  claims  some  interest 
in  it ;  his  interest  (if  any,)  is  the  chose  in  action. — See  Ex'rs. 
of  Robertson  v.  Allen,  16  Ala.  109. 

Brooks,  contra: 

1.  In  an  ordinary  trial  of  the  right  of  property  under  the  stat- 
ute, the  grantor.  White,  would  be  an  incompetent  witness  under 
the  act  of  1845.  This  action  is  trespass,  but  that  does  not  alter 
the  case.  It  is  to  all  intents  and  purposes  a  trial  of  the  right  of 
property.  The  object  of  the  law  was  to  render  the  grantor  an 
incompetent  witness  to  sustain  his  deed  of  trust  or  mortgage  in 
a  contest  between  his  grantee  and  his  creditors.  The  substitu- 
tion of  one  action  for  another  will  not  make  the  witness  cornp©** 
tent.  The  law  was  not  intended  to  apply  to  the  form  of  the  ac- 
tion, or  to  exclude  the  witness  on  the  ground  of  interest,  but 
upon  the  grounds  of  public  policy. — Brumby  v.  Langdon,  10 
Ala.  749  ;  Scott,  Slough  &  Co.  v.  Stallsworth,  12  Ala.  25 ; 
Yarborough  v.  Moss,  9  Ala.  388.  And  he  remains  disqualified, 
although  he  should  become  a  certificated  bankrupt ;  Carville  v. 
Stout,  10  Ala.  796-802. 

2.  When  the  suit  was  commenced.  White  was  entited  to  such 
portion  of  the  damages  recovered  therein,  as  might  remain  after 
the  payment  of  his  debts.     This  right  to  damages  was  a  chose 
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in  action  (Bro.  Title  Chose  in  Action,  Lilly  Abr.  284.)  To  en- 
able the  witness  to  testify  in  this  suit,  he  released  his  interest. 
In  other  words  he  was  the  assignor  of  a  chose  in  action,  and 
therefore  incompetent  on  the  score  of  public  policy. — Powell  v. 
Powell,  10  Ala.  911 ;  Houston  v.  Pruitt,  8  Ala.  846  ;  Clifton 
V.  Sharp,  15  Ala.  618. 

3.  In  trespass  against  the  sheriflf  for  taking  goods  under  an 
attachment,  the  defendant  in  attachment  is  not  a  competent  wit- 
ness for  his  grantee  (Barnes  v.  Taylor,  3  Por.  187  ;  Pruit  and 
Martm  v.  Lowi'y,  1  Por.  101 ;  3  Ala.,)  and  White  was  also  in- 
terested in  diverting  the  property  in  controversy  from  the  pay- 
ment of  Stiles'  debts,  and  causing  it  to  be  applied  to  the  payment 
of  his  own.  The  certificate  in  bankruptcy  alone  was  insufficient 
evidence  to  show  that  his  interest  had  been  removed,  and  his  com- 
petency restored.  That  was  no  evidence  of  his  discharge.  The 
copy  of  the  record,  or  so  much  thereof  as  was  necessary,  should 
have  been  produced.  The  certificate  is  merely  the  conclusion  of 
the  clerk  as  to  the  efiect  of  the  record.  By  act  of  Congress,  it 
is  made  evidence  for  the  bankrupt  himself  in  proceedings  against 
him,  but  in  no  other  case  ;  and  it  may  well  be  questioned,  wheth- 
er Congress  can  furnish  to  the  State  Courts  a  rule  of  evidence 
in  proceedings  between  her  own  citizens. 

4.  In  trespass  against  an  officer  for  illegally  taking  the  goods 
of  the  plaintiff,  he  may  justify  under  the  process  alone,  if  it  be 
regular  upon  its  face. — Fortner  &.  Flannaghan  v.  Drun,  3  Por. 
257  ;  Morrison  &  wife  v.  Wright,  7  Por.  68  ;  Parker  v.  Wal- 
rod,  16  Wend.  514 ;  Shepard  et  al.  v.  Nabors,  6  Ala.  637. 

5.  The  demurrers  were  properly  overruled.  The  plaintiff 
took  issue  in  the  County  Court,  in  the  year  1842.  In  1845, 
the  cause  was  transferred  to  the  Circuit  Court.  At  the  May 
Term,  1848,  the  plaintiff  without  having  withdrawn  his  replica- 
tions, demurred  to  the  2d  and  3rd  pleas.  He  cannot  reply  and 
demur  to  the  same  plea  at  the  same  time ;  much  less  can  he  de- 
mur after  having  taken  issue. 

6.  But  if  the  court  erred,  the  plaintiff  cannot  complain ;  it 
does  not  appear  that  he  sustained  any  injury  thereby.  What 
is  his  title  to  the  property.  He  claims,  he  says,  through  a  deed 
of  trust.  It  does  not  appear  when  the  deed  was  made,  or  that 
it  was  made  before  the  levy  of  the  attachments.  It  docs  not  ap- 
pear that  the  deed  was  registered ;  nor  does  it  appear  that  the 
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property  in  controversy  Was  embraced  in  the  deed.  The  plain- 
tiff does  not  show  that  either  himself  or  White  ever  liad  at  any 
time  any  possession  of,  or  right  or  title  to  the  property  in  ques- 
tion. It  is  to  be  borne  in  mind,  that  the  sheriff  pleads,  not  only  not 
guilty,  but  he  also  justifies  under  an  attachment  against  Stiles. 
Although  the  pleas  of  justification  may  have  failed,  it  does  not 
appear  that  the  plaintiff  was  entitled  to  recover.  Dubose  had 
the  property  in  possession ;  he  is  the  only  person,  who,  as  far 
as  the  evidence  discloses,  ever  had  it  in  possession,  and  he  may 
be  well  entitled  to  a  verdict  xmder  the  general  issue. 

In  trials  of  the  right  of  property,  the  plaintiff  is  not  bound  to 
produce  the  judgment ;  the  production  of  the  execution  is  suffi- 
cient.— Carlton,  et  al.  v.  King,  1  S.  &  P.  472  ;  Hardy,  et  al. 
v.  Gascoigne  &  Holly,  6  Por.  447  ;  Pettis,  adm'r.  v.  Taylor,  8 
Por.  564  ;  Huff  v.  Cox,  2  Ala.  314  ;  the  production  of  the  at- 
tachment is  sufficient  evidence  of  the  debt,  and  the  plaintiff  is 
bound  to  produce  no  more. — Butler  &  Alford  v.  O'Brien,  5  Ala. 
316  ;  Yarborough  v.  Moss,  9  Ala.  382  ;  see  also  16  Ala.  271, 
and  14  Ala.  326. 

CHILTON,  J.— 1.  It  is  well  settled,  that  if  a  sheriff  justifies 
under  mesne  process  after  the  time  appointed  for  its  return,  he 
must  either  aver  its  retiirn,  or  show  some  legal  excuse  why  it 
was  not  returned. — See  McAden  v.  Gibson  v.  5  Ala.  343,  and 
the  cases  there  cited.  The  two  special  pleas  in  the  case  before 
us,  contain  no  such  averment,  and  the  demurrers  to  them  were 
improperly  overruled  by  the  court. 

2.  The  judgment  entry  shows  that  the  plaintiff  demurred  to 
the  two  pleas  of  justification,  and  that  the  demurrers  were  over- 
ruled ;  the  demurrer  also  appears  upon  the  record.  Under 
these  circumstances,  we  think  it  very  clear,  that  we  cannot  look 
to  the  order  in  which  the  clerk  has  recorded  the  pleadings,  and 
determine  that  the  demurrers  were  waived,  because  issues  of 
fact  precede  the  demurrers ;  but  we  must  presume  rather  that 
the  clerk  has  inadvertently  inverted  the  order  of  pleading  in  the 
transcript. 

3.  But  it  is  contended  by  the  counsel  for  the  defendant,  that 
although  the  court  may  have  erred  in  upholding  these  pleas,  yet 
this  court  should  not  reverse,  as  it  is  not  shown  that  any  injury 
resulted  to  him.     The  plaintiff  docs  show  injury  when  he  shows 
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a. verdict  for  the  defendant  upon  insufficient  pleas,  and  having 
shown  that  the  court  committed  an  error  prima  facie  prejudicial 
to  him,  it  was  the  duty  of  the  defendant  tp  make  the  record  cer- 
tify to  us,  that  no  injury  resulted  from  the  error,  if  such  was  the 
fact.  In  Marshall  v.  Bctner,  we  said  that  if  the  entire  record 
affirmatively  show  that  the  plaintiff  never  can  recover,  and  the 
matter  which  renders  a  recovery  impracticable  is  obvious  and 
undisputed,  the  court  will  not  reverse,  for  in  such  case,  it  would 
do  a  useless  thing. — (17  Ala.  836.)  This  case  however,  is  not 
shown  to  fall  within  that  category. — See  also,  Davis  v.  The 
State,  17  Ala.  415  ;  Seawell  v.  Henry,  6  lb.  226. 

4.  As  the  case  must  go  back,  it  becomes  our  duty  briefly  to 
notice  some  other  questions  presented  by  the  bill  of  exceptions,'^ 
and  which  will  probably  arise  in  the  further  progress  of  the  cause. 
We  are  informed  that  the  plaintiff  claimed  title  under  a  deed 
made  to  him  as  trustee  to  secure  certain  debts  due  from  the 
maker,  and  White,  who  was  the  maker,  was  offered  as  a  witness 
to  sustain  the  deed.  In  order  to  render  him  competent,  the 
plaintiff  produced  the  certificate  of  his  discharge  in  bankruptcy 
obtained  subsequent  to  the  making  of  said  deed,  and  also  a  deed 
assigning,  setting  over  and  releasing  all  interest  he  might  have 
in  the  recovery  in  this  suit,  and  in  all  his  effects,  to  the  assignee 
in  bankruptcy,  for  the  use  of  his  (White's)  creditors,  and  the 
surplus,  if  any,  to  go  to  the  use  of  the  assignee  in  his  individual 
right,  but  without  recourse  on  White.  The  first  objection  raised 
to  this  witness  is,  that  he  has  such  interest  as  he  cannot  release 
so  as  to  render  him  competent.  Mr.  Greenleaf  holds  that  there 
is  no  interest  of  a  disqualifying  nature  but  that  may  in  some 
manner  be  annihilated. — 1  Greenl.  Ev.,  §  428,  citing  Ferryman 
v.  Steggal,  4  C.  &  P.  197;  Van  Shaack  v.  Stafford,  12  Pick, " 
565 — see  also,  1  ib.j  §  426.  We  do  not  think  this  witness  oc- ■ 
cupies  such  position  as  that  he  cannot  release  his  interest.  If 
any  surplus  remains,  or  any  interest  accrues  to  him  by  reason  of 
the  recovery,  it  would  vest  in  his  assignee  in  bankruptcy,  who 
by  the  release  would  be  exonerated  from  all  liability  to  account 
for  it  to  the  witness.  No  case  in  our  reports  goes  to  the  length 
of  holding  that  White  cannot  be  made  competent  by  a  release. 
It  is  not  the  case  of  a  transferror  becoming  a  witness  for  the  trans-- 
ferree  to  support  the  transfer,  as  in  the  cases  of  Houston,  adm'r, 
V.  Pruitt,    8  Ala.   846;  Maury's  Adm'r  v.  Mason's  Adm'r,  8 


m  ALABAiMA. 


Kirksey,  trustee  &c.  v.  Dubose. 


Por.  211;  Powell  v.  Powell,  10  Ala.  900,  and  Clifton  et  al.  v. 
Sharp,  use  &.C.,  15  ib.  618.     In  the  cases  cited,  it  was  held  that 
the  witness  could  not  assign  the  chose  in  action  and  support  the 
assignment  by  his  own  testhnony,  as  this  would  be  against  the 
policy  of  the  law,  as  letting  in  all  the  evils  of  champerty;  but  iu^ 
the  case  before  us  the  interest  in  the  property  had  ah-eady  vested 
by  the  deed  in  the  trustee,  if  the  grantor  had  title.     This  wa» . 
the  sale  of  a  thing  in  possession,  and  if  a  surplus  remained  iii  th*,, 
hands  of  the  trustee,  then  that  surplus  vested  in  the  assignee  ia]) 
bankruptcy,  and  it  was  certainly  competent  for  the  witness  tof., 
release  the  assignee  from  all  obligation  to  pay  over  the  same  to 
him.     We  do  not  sec  how  any  principle  of  pubUc  policy  "would 
be  violated,  in  permitting  such  an  mterest  to  be  released.     We^j 
deem  it  unnecessary  to  decide  upon  the  eflfect  of  the  certificate  of  ^5 
discharge,  as  upon  a  subsequent  trial,  the  party  can  procure  tho/ 
transcript  of  the  record,  if  its  production  be  not  waived.     If^ 
White  be  discharged  from  his  debts,  he  has  no  legal  interest  in;; 
having  property  devoted  to  their  payment,  if  by  his  release  he  » 
can  never  succeed  to  the  residuum  after  the  debts  are  paid,  soq 
that  the  argument  that  he  is  interested  in  defeating  the  creditors,, 
of  Stiles  by  applying  it  to  the  payment  of  his  own  debts,  cannot>: 
avail  the  defendant  in  error. 

5.  But  it  is  insisted  that  White,  being  the  defendant  in  the 
attachment,  was  rendered  incompetent  by  the  act  of  1845,  which 
makes  defendants  in  executions  incompetent  witnesses  upon  the 
trial  of  the  right  of  property  under  the  statute  allowing  claims  to 
be  put  in  to  property  levied  upon.  In  Easly  v.  Dye,  14  Ala. 
164,  this  court  said,  (Collier,  C.  J.,)  "  This  enactment  intro-- . 
duces  an  arbitrary  rule,  irrespective  of  the  interest  of  the  wit-»5 
ness,  but  is  applicable  to  a  specific  case,  and  cannot  be  extended-/ 
by  construction  to  an  ordinary  action  in  w^liich  the  title  to  per- 
sonal property  is  litigated."  We  think  the  act  being  in  dero- 
gation of  the  common  laAV,  and  introducing  a  disqualification  as 
applicable  to  the  statutory  remedy  designated,  we  should  not 
only  push  it  beyond  the  intention  of  its  framers,  but  should  vio- 
late the  settled  policy  of  the  law  Avhich  restricts  such  disqualifi- 
cations, were  we  to  extend  its  provisions  to  the  ordinary  common 
law  actions  or  to  causes  in  equity,  instituted  for  the  recovery 
of  damages  or  specific  property  in  which  the  title  may  be  and 
usually  is  put  in  issue.     Tiie  cases  of  Yarbrough  v.  Moss,  9 
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Ala.  382;  Webster  v.  Smith,  10  ib.  429,  and  Brumby  v.  Lang- 
don  &  Co.,  ib.  747,  do  not  militate  against  this  view.  The  rea- 
soning in  the  case  of  Scott,  Slough  &  Co.  v.  Stallsworth,  12  Ala. 
2o,  would  seem  to  lead  to  a  different  conclusion,  but  it  occurs  to 
me  tliat  it  would  amount  to  judicial  legislation  to  extend  the  dis- 
qualification to  all  suits  when  the  Legislature  has  limited  it  to  a 
particular  species  of  trial. 

6.  If  the  attachments  were  regular  on  their  face  and  authorised 
a  levy  upon  and  seizure  of  the  defendant's  property,  the  sheriff  is 
not  bound  to  go  beyond  them  and  show  bonds  and  affidavits,  or 
that  there  was  a  subsisting  debt  on  which  they  might  properly 
i^ue. — Governor  v.  Gibson,  14  Ala.  327. 

Perhaps  what  we  have  said  will  be  sufficient  direction  for  the 
future  conduct  of  the  cause. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


ARMSTRONG  vs.  HUFFSTUTLER,  Adm'r.,  &c. 

1.  lu  seeking  to  impeach  a  witness  by  showing  that  he  has  made  de- 
clarations inconsistent  with  his  testimony,  it  is  not  necessary  in  lay- 
ing tlie  predicate,  that  the  language  used  by  him  should  be  stated, 
but  the  substance  of  what  he  is  supposed  to  have  said,  is  all  that  is 
reqifired. 

2.  Altliough  it  is  the  duty  of  the  vendor  to  disclose  to  the  vendee  such 
intrinsic  defects  in  the  property  sold  as  materially  affect  its  nature 

'  and  condition,  which  lie  especially  in  the  knowledge  of  the  seller, 
and  which  the  purchaser  cannot,  by  the  exercise  of  proper  diligence, 
.  discover;  yet  the  law  does  not  require  him  to  disclose  "  the  fullest 
.  extent  of  that  unsoundness,*'  by  describing  particularly  the  different 
stages  and  symptoms  of  the  disease,  and  all  the  circumstances  at- 
tending it. 

3.  When  the  purchaser  pays  what  would  be  an  inadequate  price  if  the 
animal  purchased  was  sound,  it  is  a  circumstance  to  which  the  jury 

"Vhay  look,  in  connection  with  other  proof;  in  determining  whether  or 
'  "not  he  was  advised  of  the  latent  unsoundness  of  the  animal,  if  there 
'^  'n'as  any. 
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Error  to  the  Circuit  Court  of  Blount.  Tried  before  the  Hon. 
W.  R.  Smith. 

This  was  an  action  commenced  before  a  justice  of  the  peace  by 
Huffstutler,  on  an  instrument  in  writing,  for  the  payment  of  eighty- 
five  bushels  of  com;  executed  by  Armstrong  to  plaintift"'s  intes- 
tate. A  verdict  was  rendered  for  the  plaintiflF before  the  justice, 
and  the  defendant  appealed  to  the  Circuit  Court,  where  a  new 
trial  was  had,  and  another  verdict  rendered  for  the  plaintiff.  It 
appears  from  the  bill  of  exceptions,  that  the  note  was  given  for 
a  mare  sold  by  plaintiff's  intestate  m  his  life-time  to  defendant. 
Plaintiff  introduced  one  Harris  as  a  witness,  who  swore  that  he 
thought  the  mare  at-  the  time  of  sale  was  worth  ten  or  fifteen  dol- 
lars. On  cross-examination,  defendant  asked  him,  if  he  had  not 
said  to  Archelaus  Walker  and  James  Blakely,  at  a  certain  time 
and  place  named,  "  that  he  thought  the  mare  worthless  at  the 
time  of  sale  ;"  witness  replied  that  he  did  not  recollect  having 
told  them  so.  Defendant  then  mtroduced  Walker  and  Blakely, 
and  asked  them  the  same  question,  to  wluch  they  replied  that 
Harris  did  not  use  the  word  "  worthless."  Defendant  then  pro- 
posed to  vary  the  question,  and  ask,  if  Harris  did  not,  at  the 
time  and  place  mentioned,  say,  "  that  he  thouglit  the  mare  was 
of  no  value  at  the  time  of  sale."  Plaintiff  objected  to  this  ques- 
tion, and  the  court  sustained  his  objection,  to  which  the  defen- 
dant excepted.  There  was  also  evidence  that  the  mare  was  un- 
sound at  the  time  of  the  sale.  The  defendant  asked  the  court 
to  instruct  the  jury,  "  that  if  the  defendant  was  not  fully  in- 
formed by  the  seller,  not  only  that  the  mare  was  unsound,  but 
of  the  fullest  extent  of  that  unsoundness,  so  far  as  the  same  was 
known  to  the  seller,  and  could  not  be  seen  by  the  defendant  at  the 
time  of  the  purchase,  although  it  may  have  been  discoverable  a 
few  days  afterwards,  then  a  fraud  was  practised,  and  if  the  mare 
proved  to  be  entirely  valueless,  because  of  that  unsoundness, 
they  must  find  for  the  defendant,"  which  charge  the  court  re- 
fused to  give,  and  the  defendant  excepted. 

The  court  charged  the  jury,  "  that  if  the  mare  was  sold  for  a 
Bound  price,  or  what  would  be  her  value  if  sound,  this  would 
raise  the  presumption  of  fraud,  and  this  presumption  would  have 
all  the  force  and  effect  of  evidence  of  fraud,  unless  the  facts  in 
testimony  should  upset  that  presumption ;  and  if  she  was  sold 
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-  for  an  unsound  priee,  or  what  would  be  less  than  her  value  if 
sound,  that  this  would   be   presumptive  evidence  that  she  was 
'   sold  as  unsound,"     To  which  charge  defendant  excepted. 

Pope,  for  plaintiff  in  error. 

Humphreys,  contra. 

CHILTON,  J.— In  Nelson  v.  Iverson,  17  Ala.  216,  we  held 
that  when  the  object  was  to  impeach  a  witness  by  showing  that 
he  has  made  declarations  inconsistent  with  his  testimony,  it  is 
not  necessary  in  laying  the  predicate,  that  the  language  used  by 
the  witness  should  be  stated,  but  the  substance  of  M'hat  he  is- 
supposed  to  have  said  is  all  that  is  required.  In  this  case,  the 
witness  sought  to  be  impeached  was  asked  if  at  a  certain  time 
and  place,  which  were  particularly  described,  he  had  not  stated 
to  Walker  and  Blakely  that  the  mare  was  worthless  at  the  time 
of  the  sale.  To  this^  he  substantially  answered  in  the  negative. 
The  witnesses  proved  that  he  did  not  say  she  was  worthless,  but 
it  was  proposed  to  prove  that  he  said  she  was  of  no  value.  This 
mere  verbal  difference  did  not  render  the  proposed  proof  incom- 
petent, and  is  fully  covered  by  the  case  above  cited.  As  to  the 
relevancy  of  the  proof,  see  Daniels  v.  Conrad,  4  Leigh,  401  j  2 
Phil.  C.  &  H.  notes,  772,  et  seq.  As  to  the  question  of  fraudu- 
lent concealment  attempted  to  be  raised  by  the  charge  asked  by 
the  counsel  for  the  defendant  below,  and  refused  by  the  court,  it 
is  only  necessary  to  say,  that  it  applied  to  the  vendor  in  requir- 
ing him  not  only  to  disclose  that  the  animal  was  unsound,  "  but 
the  fullest  extent  of  that  unsoundness,"  a  more  rigid  exaction 
than  the  law  makes  upon  him.  Such  particularity  would  require 
of  the  seller  to  enter  into  a  minute  history  of  the  supposed  dis- 
ease, to  describe  with  accuracy  its  different  stages,  and  the  symp- 
toms attending  it,  which  would  tend  greatly  to  impede  the  fa- 
cilities of  sales,  and  expose  vendors  to  great  insecurity  and 
perils.  While,  however,  the  law  does  not  require  such  particu- 
larity, yet  in  respect  to  intrinsic  defects,  such  as  materially 
Ij  affect  the  nature  and  condition  of  the  property,  which  the  pur- 
■  chaser  could  not  by  the  exercise  of  proper  diligence  have  dis- 
covered, and  which  were  especially  within  the  knowledge  of  the 
seller,  the  silence  of  the  vendor  would  be  considered  a  fraud, 
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which  would  avoid  the  contract,  if  it  had  the  effect  of  deceiving 
the  purchaser. — Story  on  Con.  §  519. 

As  to  the  legal  proposition  involved  in  the  charge  given  L j  the 
court,  it  may  be  sufficient  for  the  future  conduct  of  the  cause  to 
say,  that  the  price  agreed  to  be  paid  may  be  looked  to  by  the 
jury  as  a  circumstance,  in  connection  Avith  the  other  pro<  f,  in 
determining  whether  the  purchaser  was  or  was  not  advised  of 
the  latent  unsoundness  of  the  animal,  if  there  existed  any.  and 
that  he  contracted  with  reference  to  such  unsoundness.  If  the 
animal,  had  she  been  sound,  was  worth  one  hundred  dollars,  and 
the  purchaser  acquired  her  for  ten  dollars,  this  would  be  a  cir- 
cumstance which  would  tend  strongly  to  show  that  there  was  no 
imposition  practiced  on  the  seller.  On  the  other  hand,  if  by  reason 
of  intrinsic  latent  defects,  she  was  worth  only  ten  dollars,  and 
the  purchaser  gave  one  hundred  dollars,  the  folly  of  such  a  con- 
tract would  be  so  extremely  gross  as  to  tend  when  taken  in  con- 
nection with  other  facts  in  corroboration  to  establish  a  caso  for 
relief  on  the  ground  of  fraud.  Such  fact,  taken  isolated  from 
all  others,  would  not  justify  a  presumption  of  fraud.  It  is  evi- 
dence in  such  case  of  mere  folly  and  weakness,  or  want  of  judgment 
as  to  the  value  of  the  article,  which  it  is  said  will  not  defeat  a  con- 
tract, even  in  equity. — See  Milner  v.  Cowley,  8  Price,  G20 ; 
Prebble  v.  Boyhurst,  1  Swanst.  329  ;  Oliphant's  Law  of  Hor- 
ses, 84  ;  58  Law  Lib.  87.  We  do  not  deem  it  necessary  to  go 
into  a  more  critical  examination  of  the  charges. — See  further  on 
the  subject.  Ricks  v.  Dillahunty,  8  For.  R.  133.  For  the  error 
in  excluding  the  evidence  of  Walker  and  Blakely,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 


HAWKINS  vs.  GILBERT  &  MADDOX. 

.  Wlien  a  party  has  entered  into  a  special  contract  to  do  certain 
work,  or  perform  a  specified  service,  and  the  work  is  done.  Imt  not 
according  to  the  terms  of  the  coiuract,  yet  if  it  is  accepted  by  the 
party  for  whom  it  was  to  be  performed,  and  is  beneficial  to  him,  the 
party  performing  it  may  recover  on  a  quantum  meruit,  the  value  oi 
the  work  done,  or  services  rendered. 


JANUARY  TERM,  1851.  55 

Hawkins  v.  Gilbert  &  Maddox. 

2.  But  if,  after  having  commenced  the  work,  he  abandons  it  before  it 
is  finished,  without  sufficient  cause,  he  cannot  recover  for  the  work 
and  labor  done. 

Error  to  tlie  Circuit  Court  of  Lowndes.  Tried  before  the 
Hon.  Geo.  Goldthwaite. 

Gilbert  &  Maddox  brought  their  action  of  assumpsit 
against  Hawkins,  to  recover  damages  for  the  breach  of  a  writ- 
ten contract.  The  contract  declared  on  shows  that  the  parties 
contracted  to  repair  and  carry  on  two  mills,  the  property  of  the 
defendant,  until  July  1855,  in  partnership.  Each  party  was  to 
contribute  in  certain  proportion  the  materials  and  labor  neces- 
sary to  repair  the  mills,  and  to  work  them,  and  the  profits  were 
to  be  equally  divided  between  them.  The  plaintiffs,  who  were 
mill-wrights,  worked  themselves  in  repairing  the  mills,  and  fur- 
nished most  of  the  materials,  but  abandoned  the  work,  without 
having  completed  it.  "  The  evidence  was  conflicting,  as  to 
whether  the  plaintiffs  or  the  defendant  had  first  violated  the  con- 
tract." 

The  defendant  asked  the  court  to  charge  the  jury,  that  if  they 
found  from  the  evidence,  that  the  work  done,  and  materials  fur- 
nished by  Maddox,  were  done  and  furnished  under  the  contract 
set  out,  and  the  plaintiffs  had  not  complied  with  the  terms  of  said 
contract,  then  tliey  could  not  recover  on  the  common  counts  for 
the  work  done,  and  the  materials  furnished.  Tliis  charge  the 
court  refused,  but  charged  the  jury,  that  if  they  found  from  the 
evidence,  that  the  plaintiffs  had  done  work,  and  furnished  mate- 
rials of  value  to  the  defendant,  in  and  about  the  mills,  and  the 
defendant  appropriated  the  same  to  his  own  benefit,  and  availed 
himself  of  such  work  and  materials,  the  plaintiffs  could  recover 
for  the  value  of  such  work  and  materials,  notwithstanding  they 
may  not  have  complied  with  the  terms  of  the  contract  on  their 
part.  The  defendant  excepted  to  the  refusal  to  charge  as  re- 
quested, and  to  the  charge  given,  and  now  assigns  them  as  error. 

Stone  &  Judge,  for  plaintiff  in  error  : 

The  contract  declared  on  shows  that  the  parties  became 
partners  in  the  mill  business.  Each  party  was  to  contribute  in 
certain  proportion  the  materials  and  labor  necessary  to  carry  on 
the  work ;  and  for  a  definite  period,  the  parties  were  to  share 
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the  proceeds  and  profits  of  the  mills  equally.  No  part  of  the 
contract  contemplates  a  payment  of  money  for  the  work.  The 
decision  of  the  court  is,  that  notwithstanding  Gilbert  and  Mad- 
dox  may  have  voluntarily  abandoned  their  contract,  and  quit  the 
work,  still  Hawkins  having  continued  to  run  the  mills,  is  liable 
to  the  plaintiffs  for  the  value  of  the  work  and  materials.  Can 
this  be  law  1  Is  this  not  allowing  the  parties  to  take  advantage 
of  their  own  wrong  1  Will  Gilbert  and  Maddox,  after  they  learn 
that  their  partnership  is  not  likely  to  prove  profitable,  be  pcr- 
Diitted  by  their  own  wrong,  to  convert  their  claim  into  a  mo- 
ney demand  for  work  and  labor  and  materials  1  We  think  not. 
The  authority  on  which  this  decision  was  made  by  the  court 
below,  and  on  which  we  presume  defendants  in  error  rely,  is 
Merriwether  v.  Taylor,  15  Ala.  Y35.  That  case  does  not  sus- 
tain them.  It  simply  decides  that  if  work  be  done  under  a  spe- 
cial contract,  not  strictly  in  accordance  with  it,  but  yet  of  some 
^'  value,  if  it  be  accepted  and  used  by  the  contractor,  he  shall  pay 
its  value.  We  apprehend  no  respectable  authority  can  be  found 
which  extends  the  principle  farther.  This  does  not  change  the 
mode  of  reimbursement  or  payment,  but  proceeds  oh  an  entirely 
different  ground. — See  also,  Thomas  &  Trott  v.  Ellis,  4  Ala. 
108.  We  suppose  no  case  analogous  to  this  can  be  found.  This 
is  in  our  favor.  Some  principles  are  so  clear,  that  no  direct  au- 
thority can  be  found  upon  them.  This,  we  think,  is  one  of  that 
class.  The  general  rule  is  that  when  parties  make  a  contract, 
and  stipulate  a  mode  of  payment,  neither  party  can,  without 
the  consent  of  the  other,  change  that  contract,  or  the  mode  of 
payment.     Courts  do  not  make,  but  enforce  contracts. 

''"     Elmore  &  Boling,  contra: 

1.  The  witness  Buffington  testifies  that  Hawkins  said  to  him, 
if  Maddox  did  not  come  to  some  understanding  with  him  bv  a 
particular  time,  he  would  make  a  smash  of  the  business  ;  that 
i'.e  had  put  up  one  advertisement  already,  and  intended  to  put 
up  another.  This  was  communicated  to  Maddox.  An  adver- 
tisement (a  copy  of  which  appears  in  the  record,)  was  seen  by 
witness  in  the  mills,  and  another  some  distance  from  the  mills. 
Hawkins  had  notice  to  produce  these  papers.  The  evidence 
was  properly  admitted  under  this  state  of  facts,  and  in  connec- 

'   tlon  with  them. 
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.  2.  The  evidence  tends  to  show  that  Hawkins  prevented  Mad- 
dox from  performing  the  contract  on  his  part,  (if  he  failed  to 
perform  his  part  of  it.)  The  rule  is,  that  a  recoveiy  may  be  had 
for  work  and  labor,  when  the  defendant  has  accepted  the  work, 
although  it  does  not  amount  to  a  complete  performance  of  the 
special  contract. — Merriweather  v.  Taylor,  15  Ala.  739  ;  Thom- 
as &  Trott  V.  Ellis  &  Co.,  4  Ala.  108 ;  2  Greenl.  Ev.  §  104 ; 
7  Ala.  753.  The  charge  refused,  and  the  one  given,  should  be 
construed  in  connection  with  the  testimony,  particularly  that 
part  showing  the  conduct  of  Hawkins. 

DARGAN,  C.  J. — When  one  party  has  entered  into  a  spe- 
cial contract  to  do  certain  woi'k,  or  perform  a  specified  service, 
and  the  work  is  done,  but  not  in  conformity  with  the  terms  of 
the  contract,  yet  if  it  be  accepted,  and  is  beneficial  to  the  party 
for  whom  it  was  to  be  performed,  the  party  performing  the  work, 
or  rendering  the  service,  may  recover  on  a  quantum,  meruit  as 
much  as  the  woi'k  or  service  is  reasonably  worth,  notwithstand- 
ing it  be  not  performed  according  to  the  terms  of  the  special 
contract.  This  principle  we  consider  as  well  settled  by  authori- 
ty as  it  is  in  consonance  with  the  principles  of  justice. — Hay- 
ward  V.  Leonard,  7  Pick.  191 ;  Greenl.  Ev.  vol.  2,  §  104,  and 
the  cases  by  him  cited;  Thomas  &  Trott  v.  Ellis  &  Co.,  4  Ala. 
108  ;  Taylor  v.  Merriweather,  15  Ala.  735. 

But  we  have  seen  no  case  that  holds  the  law  to  be,  that  a  par- 
ty may  abandon  the  work  without  cause  or  reason,  before  it  is 
finished,  and  recover  on  a  count  for  work  and  labor.  Such  a 
principle  would  enable  a  party  to  violate  his  contract  with  im- 
punity, and  still  recover  for  the  service  rendered,  or  labor  per- 
formed.— In  the  case  of  Givhanv.  Darley,  adm'r.,  4  Ala.  336; 
the  contract  was,  that  Darley  should  serve  Givhan,  the  defer - 
dant,  as  overseer  for  the  year  1839,  for  which  service  he  was  to 
receive  six  hundred  dollars  ;  Darley  died  in  about  two  months 
after  the  service  was  commenced,  and  his  administrator  brought 
assumpsit  for  Avork  and  labor  done,  and  contended  that  he  should 
be  allowed  to  recover  a  pro  rata  part  of  the  sum  agreed  to  be 
paid  for  the  year's  service.  But  this  court  held  after  a  full  ex- 
amination of  the  authorities,  that  the  administrator  could  reco- 
ver nothing.  In  the  course  of  the  opinion,  it  is  said,  "it  may  be 
regarded  as  a  settled  principle  of  law,  that  where  one  has  under- 
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taken  to  serve  another  for  a  definite  time  for  certain  wages,  or 
where  an  entire  contract  has  been  entered  into  for  the  perform- 
ance of  a  number  of  acts,  it  is  not  competent  for  the  party  after 
he  has  performed  his  contract  in  part,  causelessly  to  decline  pro- 
ceeding further  with  it,  and  recover  upon  a  quantum  meruit. ^^ 
The  judge  who  delivered  the  opinion  then  cited  many  cases 
which  go  to  sustain  this  principle,  which  renders  it  unnecessary 
to  cite  them  here.  The  propriety  of  this  rule  cannot  be  better 
illustrated  than  by  the  facts  of  this  case.  The  plaintiffs  under 
this  agreement  were  not  entitled,  even  if  the  contract  had  been 
completed,  to  demand  any  money  from  the  defendant ;  they 
would  only  have  been  entitled  to  the  share  or  proportion  of  the 
profits  of  the  mills  they  stipulated  for,  as  a  compensation  for 
their  labor  in  erecting  and  repairing  the  mills,  and  the  materials 
they  were  to  furnish.  Now  suppose  they  had  discovered  the 
contract  to  be  a  bad  one,  and  on  this  account  abandoned  the 
work  without  excuse  or  sufficient  reason,  to  allow  them  to  reco- 
ver on  a  quantum  meruit,  as  much  as  their  labor  and  materials 
are  worth,  would  enable  them  to  relieve  themselves  from  the 
consequences  of  a  contract  by  a  voluntary  violation  of  its  provi- 
sions. Testing  the  charge  of  the  court  by  these  general  rules, 
we  think  it  clear,  that  it  cannot  be  sustained.  It  holds  the  law 
to  be  that  the  plaintiffs  could  recover  for  the  value  of  the  mate- 
rials and  their  labor,  notwithstanding  they  failed  on  their  part 
to  comply  with  their  contract.  In  this,  the  court  erred.  But 
it  is  contended  that  the  evidence  discloses  a  suflScient  excuse  or 
reason  for  the  plaintiffs'  abandoning  the  contract  on  their  part, 
as  the  defendant  has  not  fully  complied  with  his  engagement,  and 
especially  as  he  declared  to  them  that  he  would  not  comply  with 
his  agreement.  In  reply  to  this,  we  can  only  say  that  the  bill 
of  exceptions  shows  it  was  a  contested  fact,  whether  the  contract 
was  first  violated  by  the  plaintiffs,  or  by  the  defendants,  and  the 
charge  given  was  well  calculated  to  induce  the  jury  to  believe 
that  the  plaintiffs  could  recover,  although  the  breach  was  on  their 
part,  and  without  regard  to  the  question,  whether  or  not  they 
had  any  just  and  sufficient  cause  to  abandon  the  contract.  It 
was  therefore  well  calculated  to  mislead  the  jury;  indeed  un- 
der this  charge  it  became  unnecessary  for  them  to  do  more  than 
estimate  the  value  of  the  labor  done  by  the  plaintiffs  and  of  the 
materials  which  they  furnished,  without  considering  whether  or 
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not  they  had  a  suflScient  reason  to  abandon  their  agreement. 
Upon  another  trial,  no  doubt,  the  question  will  be  whether  the 
plaintiffs  had  a  sufficient  excuse  to  abandon  the  contract.  But 
we  do  not  feel  at  liberty  to  express  any  opinion  upon  this  point 
as  the  case  is  now  presented. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


THOMPSON  et  al.  vs.  JOHNSON. 

1.  All  instrument  founded  on  a  valuable  consideration,  in  form  a  deed 
executed  by  both  parties,  and  as  such  capable  of  full  effect,  and 
manifestly  intended  to  convey  a  beneficial  interest  to  the  grantee,  to 
take  effect  and  be  enjoyed  in  the  grantor's  life-time,  must  be  regarded 
as  a  deed,  and  not  as  a  will. 

2,  The  same  instrument  cannot  operate  both  as  a  deed  and  as  a  will. 

Error  to  the  Probate  Court  of  Sumter. 

The  Probate  Court  of  Sumter,  on  the  application  of  Johnson, 
admitted  to  probate  as  the  last  will  and  testament  of  James 
Thompson,  deceased,  an  instrument  in  writing  which  is  suffi- 
ciently described  in  the  opinion  of  the  court.  The  plaintiffs  in 
error,  as  two  of  the  heirs  at  law  of  said  Thompson,  contested  the 
probate  of  the  instrument  in  the  court  below,  and  bring  the  case 
to  this  court  by  Avrit  of  error  to  reverse  the  decree  of  the  Probate 
Court. 

A  bill  of  exceptions  was  taken  on  the  trial  of  the  case,  which 
it  is  urmecessary  to  notice. 

Hill  &  Hale,  for  plaintiffs  in  error : 

The  counsel  for  the  plaintiffs  in  error  insist  that  there  is  error 
in  the  record,  in  tliis,  to-wit : 

1.  That  the  said  pretended  will  was  admitted  to  probate  when 
it  was  not  testamentary  in  its  character  and  was  not  designed 
by  the  maker  of  the  same  as  a  testamentary  disposition  of  his 
property. 
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2.  The  court  erred  in  its  decree  admitting  to  probate  the  said 
paper  as  the  last  will  and  testament  of  tlie  said  James  Thompson, 

In  support  of  the  first  and  second  assignments  of  error,  the 
counsel  for  the  plaintiffs  in  error  refer  the  court  to  the  following 
authorities. — 1  Black.  Cora,  (book  2d,  ch.  32,)  404 ;  1  Jarm.  on 
Wills,  ch.  2,  p.  11, 12,  13,  (note  F.);  1  Wms.  on  Ex'rs,  9,  61; 
Epistle  to  the  Hebrews,  ch.  9,  v.  16,  17;  Glynn  v.  Oglander,  2 
Hagg.  428;  Dunn  et  war.  v.  Bank  of  Mobile,  2  Ala.  155;  Steph- 
ens et  al.  V.  Nabors,  ib.  636;  Thompson  v.  McDonald,  2  Dev.  & 
Bat.  Eq.  463. 

J.  O.  Williams,  contra: 

The  counsel  for  defendant  in  error  insists  that  there  is  no  er- 
ror in  the  record. 

1.  There  was  no  error  in  admitting  tliis  instrument  to  probate 
as  a  will — see  2  Ala.  158;  6  ib.  636;  1  Lomax,  11;  Habergbam 
Y.  Vincent,  2  Ves.  jr.  204. 

2.  It  is  not  true  as  alleged,  nor  do  the  authorities  quoted  show 
that  the  test  of  a  will  is  its  revocable  quality.  An  instrument 
nay  be  revocable  and  not  be  a  will,  e.  g.  a,  deed  reserAing  a  power 
of  revocation,  a  letter  of  attorney. 

3.  An  instrument  may  be  testamentary  and  yet  be  a  deed  in 
trust  too,  and  so  may  be  in  part  irrevocable — (Peacock  v.  Monk, 
1  Ves.  127;  Thomkins  v.  Ladbroke,  2  Ves.  sen.  591 ;  Allison's 
Ex'rs  V.  Allison's  Heirs,  4  Hawk.  144) — ^^vhich  cases  are  in  their 
facts  the  same  as  the  case  at  bar,  against  which  there  is  no  au- 
thority in  the  books.  Note  F,  in  Jarm.  on  Wills,  (the  only 
authority  relied  on  by  plaintiff's  counsel,)  besides  being  very 
indefinite,  is  a  mere  dictum  of  the  author. 

4.  James  Thompson  thought  that  he  was  making  a  will.  He 
appointed  Abraham  Johnson  his  executor,  and  James  E.  John- 
son his  alternate  executor.  The  bare  nomination  of  an  executor 
will  constitute  a  will. — 1  Lomax,  66.  Said  Thompson  directed 
his  executors  after  his  (Thompson's)  death  to  pay  all  his  (Thomp- 
son's) debts.  He  named  his  legatees  and  bequeathed  the  bal- 
ance of  his  property  left  after  his  estate  was  settled  up  amongst 
his  said  legatees,  making  to  each  a  special  bequest. 

PARSONS,  J. — The  bill  of  exceptions  was  prepared  proba- 
bly in  haste.     It  is  so  defective  that  I  think  we  cannot  act  on  it 
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for  any  purpose,  but  in  the  view  we  take  of  the  case  it  is  not 
necessary  to  do  so. 

One  of  the  assignments  of  error  is  this,  that  the  Probate  Court 
erred  in  admitting  the  instrument  to  probate  as  the  last  will  and 
testament  of  James  Thompson.  Now,  if  the  instrument  on  its 
face  shows  conclusively  that  it  was  a  deed  and  not  a  will,  then 
this  assignment  of  error  must  bo  sustained.  When  instruments 
of  the  kind  can  have  no  effect  as  deeds,  but  may  operate  as  wills, 
it  is  the  strong  inclination  of  the  courts  to  take  them  as  wills,  so 
that  the  party's  objects  may  be  accomplished.  But  no  such 
reasoning  can  apply  to  this  case,  because  the  instrument  is  effec- 
tual as  a  deed  and  in  fact  precludes  the  possibility  of  its  ope- 
rating as  a  testamentary  writing.  A  will  must  take  effect  after 
the  death  of  the  testator ;  this  is  disputed  by  no  one  :  and  I  be- 
lieve it  has  not  been  directly  denied  in  any  of  the  cases,  that  an 
instrument  founded  on  a  valuable  consideration,  in  forin  a  deed 
executed  by  both  parties,  and  as  such  capable  of  full  effect,  and 
manifestly  intended  to  convey  a  beneficial  interest  to  the  grantee, 
to  take  effect  and  be  enjoyed  in  the  grantor's  life-time,  must 
be  regarded  by  the  courts  as  a  deed  and  not  as  a  will.  That  is 
the  case  before  us.  The  doctrine  was  well  stated  in  Haberg- 
ham,  V.  Vincent,  2  Ves.  jr.  230,  by  Mr.  Justice  Buller,  that 
■"  the  cases  have  established,  that  an  instrument  in  any  form, 
whether  a  deed  poll  or  indenture,  if  the  obvious  purpose  is  not 
to  take  place  till  after  the  death  of  the  person  making  it,  shall 
operate  as  a  will.  The  cases  for  that  are  both  at  law  and  in 
equity;  and  in  one  of  them  there  were  express  words  of  immedi- 
ate grant,  and  a  consideration  to  support  it  as  a  grant ;  but  as 
upon  the  whole  the  intention  was  it  should  have  a  future  opera- 
tion after  death,  it  was  considered  as  a  will."  If  some  few  cases 
have  gone  further  than  this,  they  are  of  doubtful  authority,  as 
the  case  of  the  Attorney  General  v.  Jones,  3  Price,  408,  but 
more  fully  stated  in  1  Jarm.  on  Wills,  15  ;  or  they  rest  upon 
special  circumstances,  upon  which  alone  they  can  be  supported, 
consistently  with  the  admitted  rule,  that  an  instrument  cannot 
be  a  will,  if  it  is  to  take  effect  in  the  life-time  of  the  maker.  It 
may  be  collected  from  a  variety  of  cases  that  one  and  the  same 
instrument  cannot  be  both  a  will  and  a  deed.  Then,  what  is  the 
case  at  bar  1  Abraham  Johnson  had  become  James  Thompson's 
surety  in  a  large  amount,  and  bound  himself  to  be  his  surety  in 
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another  large  amount ;  was  his  creditor  in  another  sum ;  had  ad- 
vanced money  for  him  and  agreed  to  advance  more,  all  specially 
stated,  and  Thompson  was  desirous  to  secure  hhn ;  and  by  an 
indenture,  reciting  these  and  other  facts,  sold,  released,  &c.,  "iu 
consideration  of  the  premises"  his  real  and  personal  estate  to 
Mr.  Johnson,  who  also  executed  the  deed  as  a  party,  and  who, 
by  the  tei*ms  expressed  in  the  deed,  was  to  take  absolute  posses- 
sion, which  was  not  postponed  for  a  moment. 

Among  other  trusts  declared  by  the  deed,  was  that  of  paying 
the  debts  to  Johnson  himself  out  of  the  estate  conveyed,  and  a 
power  of  sale  was  given  him.  A  family  settlement  of  the  resi- 
due after  the  death  of  the  gi-antor  is  provided  for,  and  the  in . 
strument  in  several  places  assumes  a  testamentary  character;  it 
disposes  of  the  residue  after  his  death,  as  just  mentioned ;  it 
speaks  of  his  age  and  infirmities  and  appoints  Mr.  Johnson  his 
executor.  It  is  clear  that  Mr.  Thompson  intended  and  undertook 
more  than  he  could  legally  accomplish  ;  for  he  had  already  made 
a  deed  and  conveyed  to  the  grantee  a  present  interest  in  the 
property,  with  the  clear  legal  title,  and  throughout  the  instru- 
ment Mr.  Thompson's  intention  that  it  should  take  efTect  in  his 
life-time  appears.  Bonds  in  his  name  were  to  be  executed  by 
Mr.  Johnson,  who  was  also  to  furnish  him  a  support  out  of  the 
estate.  It  was  an  act  inter  vivos  obviously,  and  not  a  will.  It 
was  not  the  intention  or  the  eflfect  of  the  instrument  to  postpone 
Mr.  Johnson's  indemnity  as  long  as  the  grantor  might  live,  which 
might  have  been  ten  or  fifteen  years  or  more*  The  insti'ument 
in  truth,  could  have  had  no  effect  as  a  will,  in  respect  of  the 
lands,  for  the  want  of  the  necessary  number  of  witnesses. 

Let  the  decree  of  the  Probate  Court  be  reversed. 
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1.  The  appellate  court  will  not  reverse  on  account  of  an  error,  when, 
the  record  clearly  shows  that  no  injury  resulted  from  it  to  the  plain- 
tiff in  error. 

(Chilton,  J.,  dissenting,  held  that  the  appellate  court  should  reverse  in 
favor  of  a  party,  against  whom  the  court  below  has  improperly  over- 
ruled a  demurrer  to  the  declaration,  although  it  mayappear  from  the 
evidence  set  out  in  the  record,  that  the  plaintiff  was  entitled  to  re- 
cover under  counts  which  are  unobjectionable.) 

2.  If  the  owner  of  a  promissory  note  give  it  up  to  one  of  the  makers, 
with  the  understanding  that  another  note  is  to  be  executed  in.  its 
stead,  this  will  not  discharge  either  one  of  the  makers. 

Error  to  the  Circuit  Court  of  Perry.  Tried  before  the  Hon. 
John  D.  Phelan. 

This  was  an  action  of  assumpsit,  instituted  by  Awbrey  against 
the  plaintiffs  in  error,  on  a  promissory  note  alleged  to  have  been 
lost,  affidavit  being  made  of  the  loss  under  the  statute.  The 
declaration  contained  a  special  count  on  the  note  and  the  com- 
mon counts.  The  defendants  demurred  to  the  special  count, 
and  their  demurrer  being  overruled,  pleaded  the  general  issue, 
on  which  a  verdict  was  rendered  against  them. 

It  was  shown  in  evidence,  that  the  plaintiff  had  given  up  the 
note  to  Smith,  because  it  was  written  with  pale  ink  and  he  could 
not  read  it  well,  with  the  understanding  that  Smith  should  exe- 
cute a  new  note  in  its  stead,  with  the  same  or  with  other  security, 
and  that  it  was  destroyed  accidentally  while  in  his  possession. 

The  defendant  Garey  asked  the  court  to  charge  the  jury,  in 
substance,  that  upon  this  evidence  the  plaintiff  could  not  recover, 
as  against  him,  either  under  the  special  count,  or  the  common 
counts,  which  charge  the  court  refused  to  give,  and  the  defend- 
ant excepted. 

A.  B.  Moore,  for  plaintiffs  in  error : 

1.  The  declaration  is  demurrable  as  to  the  first  count : 

Because  of  uncertainty. — 1  Ala.  452. 

Because  the  declaration  alleges  that  the  note  upon  which 
the  suit  is  founded  is  lost,  but  does  not  state  that  an  affidavit 
was  made  before  the  institution  of  the  suit,  of  such  loss.  ,, 
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Because  the  declaration  is  not  verified  by  affidavit — see  Clay's 
Dig.,  333,  §  112;  Bell,  use,  v.  Moore,  9  Ala.  823. 

2.  The  affidavit  of  the  loss  of  the  note  should  have  been  made 
before  the  suit  Avas  commenced,  and  cannot  be  made  afterwards. 
Clay's  Dig.  382,  §  9;  Posey  &  Cofiee  v.  Bank,  12  Ala.  802.  In 
this  case  the  writ  was  issued  on  the  10th  Jan.  1849,  and  affida- 
vit was  made  on  the  9th  Feb.  1849. 

3.  Under  the  common  counts  in  the  declaration  no  recovery 
can  be  had  upon  a  lost  note,  unless  the  amount  of  the  note  is 
proved  with  certainty,  and  unless  it  is  also  proved  that  the  note 
or  bill  lost  is  so  lost  or  destroyed  that  the  defendant  can  never 
again  be  called  on  to  pay  it. — 13  Ala.  544;  Greenl.  Ev.  131. 

The  delivery  of  the  note  to  the  principal,  as  shown  in  the  bill 
.of  exceptions,  was  a  discharge  of  Garey,  his  security,  who  is  the 
party  defending,  and  the  court  should  have  given  the  first  charge 
asked  by  defendant  below,  to  the  jury. — Story  on  Con.,  §  870  ; 
McKay  &  McDonol  v.  McKay,  5  Ala.  388. 

John,  contra: 

1.  The  declaration  is  sufficiently  certain  in  the  description  of 
the  note — a  certain  day  is  stated  as  the  date,  (which  need  not  be,) 
and  the  day  it  fell  due  is  certainly  and  truly  stated. 

2.  The  special  count  is  sufficient  upon  a  lost  instrument  in  a 
suit  at  common  law,  and  it  was  not  necessary  that  the  plaintiff 
should  make  an  affidavit  before  bringing  a  suit  which  may  be 
sustained  at  common  law.  It  is  only  in  cases  where  the  court 
cannot  take  jurisdiction  that  the  affidavit  is  necessary ;  and  if 
the  jurisdiction  of  the  court  depends  upon  the  affidavit,  it  must 
be  made  before  the  suit  is  commenced. 

3.  The  Statute  of  1823,  (Clay's  Dig.  333,  §  112,)  does  not 
apply  to  a  case  of  this  character.  At  common  law  no  affidavit 
was  required.  The  statute  was  not  intended  to  change  the  rules 
of  pleading,  except  as  to  suits  upon  such  lost  instrument  as  did 
not  authorise  a  suit  at  common  law. 

4.  But  admit  that  the  special  count  is  insufficient,  there  is  in 
this  case  the  usual  common  counts,  and  the  testimony  as  set  out 
shows  that  the  plaintiff  was  entitled  to  recover  under  the  common 
counts  in  the  declaration. — 2  Greenl.  Ev.  130,  §  156;  Chaudron 
v.  Hunt  &  Norriss,  3  Stew.  31 ;  Branch  B'k  at  Mobile  v.  Till- 
man, 12  Ala.  214 ;  Bank  of  Mobile  v.  Williams,  13  ib.  544 ; 
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Posey  &  Coffee,  ex'rs,  v.  Decatur  Bank,  12  ib.  802;  Pintard  v. 
Thaclcington,  10  Johns.  104-7;  Eagle  Bank  v.  Smith,  5  Conn. 
71 ;  Clay's  Dig.  326,  §  66,  and  .381,  §  6. 

5.  The  reason  no  recovery  can  be  had  at  common  law  on  ne- 
gotiable instruments  when  lost,  is,  that  the  maker  may  be  com- 
pelled to  pay  again  to  the  holder.  That  reason  does  not  exist 
in  this  case ;  because  it  is  very  clear  from  the  evidence  that  the 
note  was  totally  distroyed  while  in  the  possession  of  R.  Smith, 
after  it  had  been  executed  and  delivered  by  Smith  &  Garey  to 
Awbrey — hence  the  common  law  jui'isdiction  is  clear. 

6.  The  fact  that  Awbrey  delivered  the  note  to  Smith,  that  a 
new  note  might  be  written  and  signed  by  him  and  Garey  in  a 
more  legible  hand,  cannot  effect  the  right  to  a  recovery.  The 
liability  of  Smith  &  Garey  was  not  released — such  was  not  the 
intention  of  either  of  the  parties,  nor  was  it  the  effect  of  what 
they  did.  The  fact  that  Smith  held  evidence  of  indebtedness  in 
his  own  hands  for  the  purpose  proven,  did  not  discharge  the  debt 
nor  release  either  of  the  makers  from  liability. 

7.  The  note  while  in  existence  was  but  the  evidence  of  the  lia- 
bility of  the  makers  to  the  payee,  and  not  the  liability  itself, 
and  neither  the  change  of  possession  nor  the  destruction  as  proven 
(jould  destroy  the  liability.  Therefore  secondary  evidence  of  the 
indebtedness  could  be  given  under  the  common  counts  after  estab- 
lishing the  loss,  and  if  sufficient,  as  it  clearly  is  in  this  case,  the 
plaintiff  should  have  recovered  even  if  there  had  been  no  special 
count,  or  if  the  demurrer  had  been  sustained  to  the  special  count. 

8.  The  judgment  in  this  case  effects  the  proper  result,  and 
will  not  be  reversed  for  errors  which  did  not  injure  the  plaintiff 
in  error. — Ledbetter  v.  Castles  et  al.,  11  Ala.  149;  Shehan  v. 
Hampton,  8  ib.  942. 

9.  The  defendant  had  the  benefit  of  all  the  grounds  of  de- 
fence to  which  he  was  entitled,  and  therefore  the  judgment  should 
not  be  reversed. 

PARSONS,  J. — We  do  not  find  it  necessary  to  determine 
whether  tlie  first  count  in  the  declaration  was  good  or  not.  There 
was  a  demurrer  to  it,  which  was  overruled ;  and  if  the  count  was 
bad  there  was  error,  certauily,  in  overruling  the  demurrer.  But 
if  this  were  a  harmless  error,  an  error  which  really  injured  no 
one,  it  is  accordmg  to  the  established  course  of  this  court  not  to 
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reverse  for  it.  In  this  view  of  the  case,  the  only  difficulty  is 
in  reconciling  this  Avith  the  case  of  Porter  v.  Nash,  1  Ala.  452. 
In  that  case  there  was  a  special  count  on  a  lost  promissory  note, 
and  the  common  money  counts.  The  defendant  demurred  to 
the  special  count  and  pleaded  in  bar  to  the  others.  The  denuir- 
rer  was  overruled  below,  erroneously,  as  this  court  held,  and 
therefore  the  judgment  was  reversed. 

If  it  did  not  clearly  appear  in  that  case,  that  the  defendant 
below  was  not  injured  by  the  error,  then  that  case  is  distin- 
guishable from  this.  In  this  case  it  appears  clearly  that  if  the 
demurrer  had  been  sustained,  or  the  count  never  filed,  the  plain- 
tiff below  should  have  recovered,  under  his  other  counts,  the  pre- 
cise sum  which  he  did  recover.  I  therefore  think  the  judgment 
should  not  be  reversed ;  and  in  this  I  am  sustained,  I  think,  by  the 
principle  of  several  decisions  of  this  court,  since  the  case  of  Por- 
ter V.  Nash.  It  has  been  determined  that  although  a  demurrer 
to  a  plea  was  improperly  sustained,  yet  as  it  appeared  that  the 
defendant  had  the  benefit  of  the  facts  stated  in  it  under  another 
plea,  he  could  not  insist  on  the  error,  as  no  real  injury  was  done 
him.— 4  Ala.  230;  8  ib.  161 ;  3  ib.  942  ;  17  ib.  699.  It  is  not 
necessary  now  to  determine  how  far  Porter  v.  Nash,  and  Bell  v. 
Moore,  9  Ala.  823,  are  consistent,  in  other  respects,  with  the 
Branch  Bank  at  Mobile  v.  Tillman,  12  ib.  214 ;  17  ib.  813,  and 
the  Bank  of  Mobile  v.  Williams,  13  ib.  546,  in  which  I  fully; 
concur.  The  cases  in  13  ib.  545,  and  1  ib.  454,  show  that  in 
this  case  the  plaintiff  below  could  recover  upon  the  common 
counts,  as  his  note  was  destroyed. 

The  owner  of  the  note  gave  it  to  one  of  the  makers  to  the  end 
that  another  note  might  be  made,  which  was  not  done.  We  are 
entirely  satisfied  that  this  did  not  discharge  either  of  the  makers; 
and  we  are  satisfied  that  there  is  no  injurious  error  in  the  charge 
of  the  Circuit  Court. 

The  judgment  is  affirmed. 

CHILTON,  J. — I  do  not  think  that  we  are  relieved  from  in- 
vestigating the  sufficiency  of  the  first  count  in  this  declaration, 
upon  the  ground  that  the  evidence  set  out  in  the  bill  of  excep- 
tions clearly  shows  that  the  plaintiff  is  entitled  to  recover  under 
the  common  counts,  to  the  same  extent  which  he  seeks  to  recover 
upon  the  first,  wliich  is  a  special  count.     In  the  first  place,  the 
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bill  of  exceptions  does  not  state  that  the  evidence  set  out  in  it  is 
all  that  was  oflFered,  so  that  for  this  reason,  we  cannot  undertake 
to  soy  that  the  defendant  below  has  not  sustained  any  injury. 
In  the  second  place,  if  the  demurrer  was  improperly  overruled  to 
the  count  and  judgment  had  been  taken  upon  it  for  the  refusal 
of  the  defendant  to  plead  over,  he  would  clearly  have  been  enti- 
tled to  a  reversal ;  his  pleading  over  is  no  waiver  of  any  matter 
covered  by  the  demurrer,  but  the  statute  expressly  reserves  to 
him  in  such  case  the  right  to  assign  the  overruling  of  the  demurrer 
for  error. — Clay's  Dig.  334,  §  121.  In  the  last  place,  conced- 
ing the  doctrine  that  the  party  can  take  no  advantage  of  an  er- 
ror which  works  no  injury  to  him,  yet  I  hold  that  we  must  infer 
the  party  was  injured,  as  a  legal  deduction,  where  he  is  forced 
to  trial  upon  an  insufficient  declaration  to  which  he  properly  de- 
murred, but  which  demurrer  was  overruled.  The  cases  are  ex- 
ceedingly numerous  which  hold  that  judgment  should  not  be  set 
aside,  on  account  of  charges  of  the  court  admitting  testimony  and 
overruling  pleas,  when  no  injury  did  or  could  result  to  the  party; 
so  also  where  from  the  whole  record  it  is  manifest  a  party  can 
never  succeed,  he  may  not  reverse  ;  but  I  have  found  no  case  in 
our  reports,  nor  have  I  ever  met  with  one  which  holds  that  the 
appellate  court  will  not  reverse  in  favor  of  a  party,  as  against 
Avhoia  the  court  has  improperly  overruled  the  demurrer  to  the 
declaration^  because  it  may  appear  from  the  evidence  that  the 
plaintiff  was  entitled  to  recover  under  counts  which  are  unobjec- 
tionable. I  am  reluctant  at  all  times  to  differ  from  my  breth- 
ren, but  as  I  think  the  reasoning  of  the  opinion  and  the  ground 
upon  which  it  is  rested  make  a  new  application  of  the  doctrine 
that  the  absence  of  injury  renders  error  unavailing,  and  perhaps 
will  lead  to  consequences  not  easily  foreseen,  I  feel  constrained 
to  record  my  dissent. 


i- 


68  ALABAMA. 


ALLEN  &  WIFE  vs.  RANEY  &  WIFE. 

1 .  Neither  commissioners  who  are  appointed  to  make  distribution  of 
an  estate,  nor  the  Orphans'  Court,  have  authority  or  jurisdiction  to  re- 
quire one  distributee  to  pay  a  sum  of  money  to  another,  and  such  a 
decree,  whether  made  by  the  commissioners  only,  or  confirmed  by 
the  Orphans'  Court,  will  not  sustain  an  action  of  debt  for  tlie  recove- 
ry of  the  money. 

2.  But  if  the  parties  adopted  the  division,  with  its  terms,  as  made  by 
the  commissioners,  and  acteil  on  it,  or  made  distribution  among 
themselves  upon  the  same  terms,  they  would  be  bound  by  it. 

Error  to  the  Circuit  Court  of  Limestone.  Tried  before  the 
Hon.  Thomas  A.  Walker. 

This  was  an  action  of  debt,  instituted  by  the  plaintiffs  against 
the  defendants  in  error  to  recover  a  sum  of  money,  which  liad 
been  decreed  by  the  commissioners  who  were  appointed  to  make 
distribution  of  the  estate  of  A.  H.  McKinney  deceased,  to  be 
paid  to  Mrs.  Allen  (then  Mrs.  McKinney,)  the  widow  of  the  de- 
ceased, by  Mrs.  Raney  (then  Susan  McKinney,)  one  of  the  dis- 
tributees of  the  deceased.  The  declaration  contained  two 
counts.  The  first  set  out  the  order  of  the  Orphans'  Court,  ap- 
pointing the  commissioners  to  make  distribution  of  said  estate, 
the  proceedings  and  decree  of  said  commissioners,  and  their  re- 
turn to  the  court,  and  averred  that  their  decree  had  been  record- 
ed in  said  court,  and  was  in  full  force,  unreversed  and  unsatis- 
fied. 

The  second  count  averred  an  indebtedness  from  Mrs.  Raney 
to  Mrs.  Allen,  for  a  "balance  found  due  the  said  Sarah  J.  Allen, 
on  a  division  of  the  personal  estate  of  said  decedent,  and  to  be 
paid  to  the  said  Sarah  J.  Allen,  by  the  said  Susan  Raney,  then 
Susan  McKinney,  (who  then  and  there  received  her  portion  of 
said  estate,  thus  allotted  her,)  one  of  the  legatees  of  said  dece- 
dent, when  she,  the  said  Susan,  should  be  thereunto  afterwards 
requested."  The  defendants  put  in  a  general  demurrer  to  each 
count,  which  was  sustained  by  the  court.  Judgment  was  ren- 
dered in  favor  of  the  defendants,  and  the  plaintiffs  bring  the  case 
into  this  court,  and  assign  as  error  the  ruling  of  the  court  sus- 
taining the  demurrers. 
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E.  J.  Jones,  for  plaintiffs: 

1.  An  action  of  debt  will  lie  on  an  order  of  the  County  Court, 
directing  the  payment  of  money,  which  does  not  appear  from  in- 
spection to  be  void. — Morrison  v.  Morrison,  3  StAv.  447. 

2.  An  order  of  the  Orphans'  Court  may  be  entitled  to  the 
dignity  of  a  record,  and  may  be  the  foundation  of  an  action  of 
debt,  though  an  execution  could  not  issue  on  it. — Morrison  v. 
:Morrison,  3  Stw.  447. 

3.  The  orders  of  the  Orphans'  Court  are  assimilated  to 
judgments,  and  conclude  all  previous  irregularities. — Wyman  v. 
Campbell,  6  Port.  238. 

4.  Judgments  of  law  courts,  decrees  in  chancery,  and  orders 
of  Orphans'  Courts,  if  not  founded  in  an  usurpation  of  authori- 
ty, are  conclusive  till  reversed. — Morrison  v.  Morrison,  3  Stw. 
447  ;  Wyman  v.  Campbell,  6  For.  242 ;  Perkins  v.  Winter,  7 
Ala.  864. 

5.  Within  three  months  after  estate  is  reported  solvent,  court 
shall  make  an  order  of  distribution. — Clay's  Dig.  196,  §  22.  In 
this  case  the  administrator  applied  for  the  order. 

6.  The  jurisdiction  being  shown,  the  order  is  conclusive  on 
parties,  and  privies,  though  it  abound  in  irregularities  which 
would  authorize  a  revising  court  to  reverse  it. — Wyman  v.  Camp- 
bell, 6  Por.  236 ;  Doe.  ex  dem.  Duval's  heirs  v.  McLosky,  1 
Ala.  732  ;  Perkins  v.  Winter,  7  Ala.  864 ;  Moore  v.  Clay,  T 
Ala.  752 ;  Morrison  v.  Morrison,  3  Stw.  447. 

7.  The  omission  of  the  names  of  the  heirs  in  a  proceeding  to 
sell  the  land  of  a  deceased,  will  not  render  the  proceedings  void. 
Duval  V.  McLoskey,  1  Ala.  732. 

8.  The  jurisdiction  of  the  court  being  shown,  every  intend- 
ment is  to  be  made  in  favor  of  the  judgment  of  the  court. — Key 
V.  Vaughn,  15  Ala.  499. 

9.  If  the  first  count  be  wrong,  the  second  is  conceived  to  be 
good  beyond  question. — See  Chit.  Plead,  vol.  2,  384 ;  2  Greenl. 
Ev.  233.   ; 

R.  C.  Brickell,  contra: 

1.  The  demurrer  was  properly  sustained.  If  the  decree  or 
order  declared  upon  is  to  be  regarded  as  the  action  of  the  Or- 
phans' Court,  it  is  void.  The  Orphans'  Court  had  no  power  to 
render  decrees  against  distributees. — Duval  v.  Chaudron^lO 
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Ala.  391 ;  Jones  &  Conner  v.  Jemison  &  Stewart,  4  Ala.  632; 
Teat  V.  Lee,  adm'r.,  8  Por.  507. 

2.  If  it  is  to  be  regarded  as  the  action  of  the  commissioners, 
it  is  void.  The  power  conferred  upon  them  by  statute,  is  to 
make  division  of  the  estate.  Beyond  this,  they  have  no  powers. 
If  the  power  to  equalise  a  division,  when  the  estate  is  not  sus- 
ceptible of  an  equal  division,  by  requiring  one  distributee  to  re- 
ceive property,  greater  in  value  than  his  distributive  share,  and 
to  become  chargeable  to  his  co-distributees  for  the  excess,  be 
conceded  to  the  commissioners,  then  the  last  clause  of  the  stat- 
ute is  useless. — Clay's  Dig.  196,  §  22.  For,  if  this  can  be 
done,  in  no  case  would  a  sale  be  necessary.  The  last  clause  of 
the  statute  cited,  is  as  follows  :  '''Provided  always^  That  when 
such  division  and  distribution  cannot  be  equitably  effected  with- 
out manifest  injury  to  the  legatees,  or  other  legal  representa- 
tives, in  that  case,  such  estate  shall  he  exposed  to  public  sale 
as  heretofore."  What  is  meant  by  "  equitably  effected  without 
manifest  injury  to  the  legatees  or  other  legal  representatives.'*^ 
Clearly,  that  the  division  of  the  estate  itself  shall  be  so  ef- 
fected, as  not  to  give  one  distributee  a  larger  share  than 
another,  (Teat  v.  Lee,  adm'r.,  8  Por.  507  ;)  and  if  the  division 
cannot  be  effected  without  doing  this,  then  the  property  must 
be  sold. 

3.  The  Orphans'  Court  being  the  creature  of  the  statute,  and 
not  proceeding  according  to  the  course  of  the  common  law,  is 
confined  strictly  to  the  powers  given  it,  and  can  take  nothing  by 
implication. — Leavens  v.  Butler  et  al.,  8  Por.  380  ;  4  Phillips 
on  Evidence,  (Cowen  and  Hill's  notes,)  180. 

4.  The  case  of  Morrison  v.  Morrison,  5  Stw.  444,  was  relied 
on  by  the  plaintiffs  in  error  in  the  court  below.  In  that  case, 
the  Orphans'  Court  decreed  to  the  creditor  of  an  insolvent  es- 
tate his  rateable  share,  and  an  action  of  debt  was  instituted  on 
the  decree  and  sustained. 

The  statute  then  in  force,  in  reference  to  insolvent  estates,  au- 
thorized the  Orphans'  Court  to  apportion  them  among  the  credi- 
tors, and  declared  that  after  the  apportionment,  the  administra- 
tors should  be  liable  to  creditors  for  their  respective  shares. — 
Laws  of  Ala.  329,  §  33. 

PARSONS,  J. — The  commissioners  divided  the  estate,  so  as 
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to  require  payments  in  money  from  some  of  the  legatees  to  oth- 
ers, for  the  purpose  of  equalizing  the  shares. 

The  first  count  states  the  indebtedness  to  have  arisen  solely 
out  of  this,  and  the  plaintiffs'  object  was  to  recover  one  of  the 
sums  awarded  by  the  commissioners.  Resting  this  claim  upon 
the  decision  of  the  commissioners,  or  considering  that  as  having 
been  confirmed  by  the  Orphans'  Court,  the  result  must  be  the 
same ;  for,  in  either  case,  we  can  not  hold  that  the  commission- 
ers alone,  or  they  and  the  Orphans'  Court,  could  divide  and  dis- 
tribute the  estate  upon  that  principle,  without  departing  from 
what  has  been  fully  settled  in  this  court.  It  results  from  the 
cases  of  Teat  v.  Lee,  adm'r.  8  Por.  507 ;  Jones  &  Conner  v. 
Jemison  &  Stewart,  4  Ala.  633  ;  and  Duval  v.  Chaudron,  10  Ala. 
391 ;  that  neither  the  commissioners,  nor  the  Orphans'  Court, 
had  authority  or  jurisdiction  to  require  one  of  those  parties  to 
pay  a  sum  of  money  to  another,  but  if  an  equal  division  could  not 
be  made  otherwise,  a  sale  for  that  purpose  might  have  been  made 
under  the  statute. — Clay's  Dig.  196,  §  22.  The  first  count  was 
defective. 

2.  But  if  the  parties  adopted  the  division  with  its  terms,  as 
made  by  the  commissioners,  and  acted  on  it,  or  made  distribu- 
tion upon  the  same  terms  among  themselves,  they  were  bound 
by  it.  And  the  second  count,  we  think,  was  sufficient  for  such 
a  cause  of  action.  Debt  lies  to  recover  money  due  upon  simple 
contracts  express  or  implied,  and  whether  verbal  or  written. — 
1  Chit.  Plead.  108.  The  second  count  is  not  drawn  with  tech- 
nical accuracy,  but  it  is  not  so  defective  in  substance,  as  to  be 
liable  to  a  general  demurrer  under  our  statute.  For  the  error 
in  sustaining  the  demurrer  to  the  second  count,  the  judgment  is 
reversed,  and  the  cause  remanded. 


'H 
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I.  A  certiorari  does  not  lie  to  review  the  sentence  of  the  Commission- 
ers' Court,  refusing  to  establish  a  private  road. 

.2.  Whether  a  mandamus  from  the  Circuit  Court  would  not  lie,  to  re- 
quire the  Commissioners'  Court  to  proceed  and  exercise  its  discre- 
tion, when  the  record  shows  that  its  action  was  not  predicated  upon 
the  facts,  as  they  might  have  been  made  to  appear,  but,  upon  a  sup- 
posed legal  insufficiency  of  the  petition,  which  induced  the  court  to 
repudiate  the  application. — Quere? 

Error  to  tlie  Circuit  Court  of  Tuskaloosa.  Tried  before 
the  Hon.  John  D.  Phelan. 

Daniel  0.  Brooks  petitioned  the  Commissioners'  Court  of 
Tuskaloosa,  for  the  establishment  of  a  private  road  across  an 
enclosure  in  the  occupancy  of  John  Kirby.  He  alleged  in  his 
petition,  that  he  owned  lands  on  each  side  of  said  enclosure ; 
that  he,  and  those  under  whom  he  claimed,  had  used  a  right  of 
way  across  the  enclosure  for  twenty  years,  during  which  time  it 
had  been  waste  and  unoccupied  land ;  that  Kirby  had  recently 
purchased  and  enclosed  it,  and  thereby  subjected  petitioner  to 
great  trouble  and  inconvenience.  Kirby  contested  the  applica- 
tion, and  demurred  to  the  petition.  The  Commissioners'  Court 
sustained  the  demurrer,  and  refused  the  prayer  of  the  petition. 
The  case  was  removed  into  the  Circuit  Court,  by  certiorari, 
where  the  judgment  of  the  Commissioners'  Court  was  affirmed, 
and  the  case  is  brought  to  this  court  by  writ  of  error. 

E.  W.  Peck,  for  plaintiff  in  error : 

1.  Do  the  facts  stated  in  the  petition  entitle  the  plaintiff  to  a 
private  way  in  this  easel 

The  statute  above  referred  to  authorizes  the  court  of  roads 
and  revenue  in  each  county  on  the  application  of  any  one  or  more 
persons  to  grant  and  establish  private  roads,  not  exceeding  fif- 
teen feet  wide.  This  is  not  a  mere  discretionary  power,  that 
the  court  may  or  may  not  exercise.  They  are  bound  to  receive, 
entertain  an  appHcation  under  the  act,  and  in  a  proper  case 
!rrant  and  establish  the  road  prayed  for.  The  only  prohibitions 
in  the  act  is,  that  such  roads  shall  not  be  opened  through  any 
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one's  plantation.  The  court  below  refused  the  application  of  the 
plaintiiF,  because  the  contestant  had  run  a  fence  around  the  strip 
of  land  through  which  the  road  was  sought  to  be  established . 
There  is  no  fact  stated  in  the  petition  that  shoM'S  that  the  road,  if 
granted,  would  run  through  contestant's  plantation.  The  word 
plantation  employed  in  the  act  means  something  more  than  en- 
closure ;  a  party  by  running  a  fence  around  or  across  a  piece 
of  wood  land,  cannot  defeat  an  application  for  &  private  way. 
By  plantation,  here,  the  Legislature  did  not  mean  all  the  land 
that  a  party  might  own,  but  merely  the  cultivated  or  improved 
part  thereof. 

Here  the  plaintiff  und  those  under  whom  he  claimed  had  been 
accustomed  for  twenty  years  and  more,  to  the  use  of  a  way  across 
this  land.  It  was  open  and  without  obstruction;  there  was 
therefore  no  necessity  for  this  application,  until  the  contestant 
run  his  fence  around  it,  and  it  Avill  be  worse  than  mockery  to  say 
that  the  plaintiff  is  to  be  utterly  shut  out  from  the  use  and  en- 
joyment of  his  farm,  because  a  capricious  or  unfriendly  neigh- 
bor has  seen  fit  to  build  a  fence  in  his  way,  before  the  applica- 
tion was  actually  made. 

Frierson,  contra: 

By  reference  to  the  record,  you  will  find  the  petition  filed  in 
the  court  of  roads  and  revenue,  which  embodies  the  facts  as  brief- 
ly as  I  could  possibly  condense  them  here. 

Upon  these  facts,  I  call  your  attention  to  the  following  points: 

1st.  That  a  party  interested  can  appear,  and  upon  applica- 
tion make  himself  a  party  to  the  suit,  on  an  application  for  a 
private  way. — Moore  v.  Hancock,  11  Ala.  245  ;  15  Ala.  54. 

2nd.  That  when  Kirby  made  himself  a  party  to  the  suit,  it 
was  then  purely  a  private  suit  between  the  parties,  involving  pri- 
vate interests  alone,  and  the  court  will  decide  upon  the  rights  of 
the  parties  according  to  the  facts  presented. — Jones  ex  parte. 
,1  Ala.  15. 

3rd.  That  Brooks  has  shown  that  he  was  entitled  to  his  way 
as  a  matter  of  sheer  justice  ;  that  he  and  those  under  whom  hv 
held,  had  been  in  the  undisturbed  possession  and  use  of  said 
way,  "  time  out  of  mind."  This  would  be  equivalent  to  twenty 
years  possession,  which,  of  itself,  would  make  plaintiff''s  right  of 
■av  perfect. — Sec  Am.  Com.  Law  cases,  8th  vol.  391;  also,  2 
iliil,  S.C.Gil. 
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4th.  The  statute  "vvas  intended  to  reach  and  cover  this  very 
case.  The  plaintiff,  at  common  law,  had  his  rights  clearly 
defined,  and  the  remedy  pointed  out.  The  design  and  intention 
of  the  Legislature  was  not  to  enlarge  his  rights,  but  to  give  a 
more  summary  remedy  than  that  given  by  the  common  law.  If 
the  statute  was  remedial  in  its  character,  and  it  certainly  was 
so  designed,  it  could  not  very  well  apply  in  any  other  case.  The 
object  of  the  Legislature  was  to  give  a  summary  remedy  to  eve- 
ry citizen,  by  which  he  could  have  free  ingress  and  egress,  not 
only  to  his  court  house  and  church,  but  to  his  farm  ;  and  it  ne- 
ver was  intended,  that  this  remedy  given  by  the  statute  could 
be  taken  away  by  the  act  of  a  captious  or  malicious  neighbor, 
or  by  the  fact  of  the  party,  by  long  use,  having  matured  his  in- 
choate right  into  a  perfect  one.  The  Legislature  must  have 
intended  the  remedy  for  this  class  of  cases,  and  if  so,  the  Coun- 
ty Court  should  have  taken  jurisdiction,  and  passed  upon  the 
rights  of  the  parties  ,  and  the  superior  court  will  correct  their 
error. 

It  would  be  well  to  illustrate  my  idea  by  a  reference  to  the 
fact,  that  there  are  now  numerous  persons  who  own  and  culti- 
s'ate  river  bottom  land,  all  having  one  way  to  go  into  their  farms, 
or  perhaps  each  having  different  ways  to  enter  their  river  farm 
from  the  xiplands. 

Suppose  then,  that  some  malicious  neighbor  should  conclude  to 
fence  out  all  or  any  one  of  his  neighbors  from  ingress  to  his  farm; 
woijld  he  be  driven  to  the  tardy  remedy  of  the  common  law ;  or 
did  not  the  Legislature  intend  to  reach  this  case. — See  Single- 
ton V.  Com.  Roads,  2  N.  &  McC.  526. 

CHILTON,  J. — It  was  early  decided  by  this  court,  that  no 
appeal  or  writ  of  error  would  lie  from  the  Commissioners'  Court 
of  roads  and  revenue,  to  the  Circuit  or  Supreme  Court. — Ricks 
V.  Hall,  4  Por.  178  ;  Tarleton,  ex  parte,  2  Ala.  35 ;  Hill  v. 
Bridges,  6  Per.  197  ;  but  if  the  Commissioners'  Court  proceeds 
to  lay  out  a  road  to  the  injury  of  a  party,  the  person  so  ag- 
grieved has  his  remedy  by  certiorari  to  the  Circuit  Court,  and 
by  writ  of  error  from  that  court  to  tliis. — Commissioners'  Tal- 
ladega Co.  v.  Thompson,  15  Ala.  134;  Barnett  v.  The  State, 
ib.  829.  So  also,  when  that  court,  in  a  proper  case  for  its 
liction,  refuses  to  act,  it  may  be  required  to  proceed  by  manda- 
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rmis  issued  from  tlie  Circuit  Court,  from  which  court  a  writ  of 
error  will  lie  to  this. — State  ex  rel.  Driver  v.  The  Commission- 
ers' Court  Roads  &  Rev.  of  Talladega  Co.,  3  Por.  412«.  But 
the  court  awarding  the  mandamus  cannot  prescribe  the  judgment 
to  be  rendered,  in  cases  where  the  inferior  court  is  invested  Avith 
a  discretion.  It  can  only  be  required  to  exercise  its  discretion. 
Cuthbert  et  al.  v.  Lewis,  6  Ala.  268. 

In  the  matter  of  establishing  roads,  &c.,  and  granting  ways 
to  private  individuals,  the  Legislature  has  invested  the  Com- 
missioners' Court  with  enlarged  discretionary  powers,  and  from 
the  very  nature  of  the  proceedings,  and  the  constitution  of  the 
court,  when  it  acts,  and  its  decision  rejecting  an  application, 
predicated  upon  the  evidence  and  the  considerations  of  conve- 
nience and  public  necessity  which  may  properly  influence  it,  wo 
do  not  see  how  it  is  to  be  controlled  by  any  other  court.  It  is 
made  the  exclusive  judge  of  the  weight  cf  the  evidence,  of  the 
necessity  which  exists  for  the  proposed  loal,  &c.,  and  of  the 
hiconvenience  which  may  result  from  its  estabhshment.  Its  mem- 
bers may  be  well  acquainted  with  all  the  facts,  and  may  predi- 
cate their  action  upon  their  personal  knowledge  of  those  facts, 
which  the  record  would  not  disclose.  All  this  but  proves  that 
so  long  as  the  action  of  the  court  does  not  invade  private  rights 
illegally,  no  one  has  a  right  to  revise  or  call  in  question  its  de- 
cisions made  in  the  exercise  of  its  discretionary  powers.  The 
cases  in  15  Ala.  above  cited,  and  Long  v.  The  Commissioners* 
Court  of  Butler,  at  the  last  term,  were  all  cases  in  which  the  court 
had  established  roads,  and  the  parties  whose  rights  were  injuri- 
ously affected  sought  to  quash  the  proceedings  for  illegality 
upon  their  face.  We  have  been  unable  to  find  any  case  where 
a  certiorari  has  been  awarded  to  reverse  the  decision  of  the  Com- 
missioners' Court,  in  refusing  to  estabhsh  a  road,  or  to  grant 
the  prayer  of  such  petitions. 

We  think  that  it  was  the  duty  of  the  Commissioners'  Court 
to  have  proceeded  on  this  petition,  and  to  have  investigated  and 
determined  upon  the  merits  of  the  proposed  right  of  Avay,  in  view 
of  all  the  facts  and  circumstances  which  could  have  been  adduc- 
ed before  it.  We  are  of  opinion  also,  that  the  court  should  have 
disregarded  the  donuirrer,  as  withdrawing  from  it  the  dis- 
cretion with  which  the  Legislature  has  invested  it  over  the  sub- 
ject matter  of  the  petition,  and  as  a  proceeding  never  contcmplat- 
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ed  bv  the  statute.  Nor  are  we  prepared  to  say  that  a  manda- 
7nus  would  not  lie  from  the  Circuit  Court  in  the  case  before  u?, 
to  Inquire  the  Commissioners'  Court  to  proceed  and  exercise  its 
discretion,  since  the  record  shows  that  its  action  Avas  not  predicat- 
ed upon  the  fiicts  as  they  might  have  been  made  to  appear,  but  up- 
on the  supposed  legal  insufficiency  of  the  petition,  which  induced 
the  court  to  repudiate  the  application,  upon  the  mistaken  idea 
]x;rhaps,  that  a  simple  enclosure  cf  waste  lands  would  consti- 
tute a  "  plantation"  in  the  sense  in  which  that  term  is  used  in 
the  act.  We  will,  however,  leave  this  an  open  question;  all  we 
Jiow  decide  is,  that  the  sentence  of  the  Commissioners'  Court  of 
roads  and  revenue,  refusing  to  establish  the  private  road  pcti- 
iioncd  for,  cannot  be  reviewed  on  certiorari. 

The  proceedings  in  the  Circuit  Court  were  coram  ncn  judicCy 
£-nd  the  writ  of  error  to  this  court  must  be  dismissed. 


McLEMORE,  Adm'r,  vs.   BENBOW. 

! .  When  au  execution  has  been  levied  on  property  and  bond  given  to 
try  the  right  thereto  in  conforniity  with  the  statute,  a  second  levy 
under  a  junior  execution  cannot  be  made  on  the  same  property  Le- 
fore  the  claim  is  disposed  of. 

'j  In  such  case,  the  court  will  on  motion  set  aside  the  second  levVr 
even  before  the  return  of  the  execution. 

Error  to  the  Circuit  Court  of  Montgomery.  Tried  before 
the  Hon.  Robert  Dougherty. 

Belser  &  Harris,  for  plaintift'  in  error : 

1.  The  execution  not  having  been  returned  to  court,  the  court 
had  no  jurisdiction  of  it,  and  could  make  no  order  touching  or 
concerning  it.  The  court  will  not  interfere  on  motion  to  prevent 
the  sherift"  from  selling,  but  the  party  having  title  has  his  rem- 
tdy  by  action. — HcAvson  v.  Deggcrt,  8  Johns.  3-38. 

2.  The  property  being  of  gi-eater  value  than  the  amount  of 
the  execution  levied  on  it,  if  it  was  in  fact  the  property  of  the  de- 
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fondant,  he  had  an  interest  in  the  surplus;  and  the  surplus  be- 
longing to  the  defendant  in  execution,  McLemore  had  the  right 
to  apply  that  surplus  to  his  execution,  and  he  could  only  do  so  by 
levying  his  execution  on  it. 

T.  Williams,  contra: 

1.  Proparty  levied  oa  and  claimed  by  a  third  person,  pending 
such  issue,  the  property  so  levied  on  is  not  subject  to  levy  under 
another  execution. — Kemp  &  Buckly  v.  Porter,  7  Ala.  188,  and 
see  Langdon  &  Co.  v.  Brumby,  adm'r,  7  ib.  53,  Avhere  plea  of 
former  levy,  &c.  not  good. 

2.  Property  levied  on  and  trial  of  right  pending,  chancery 
will  interfere  by  injunction  and  stop  second  levy  on  same  pro- 
party. — Hmitington  v.  Bell,  2  Port.  51. 

8.  But.ttie  court  possess  a  controlling  power  over  the  acts 
of  their  oSicers,  and  if  a  sheriff  is  guilty  of  irrogalarity  in  his 
proceedings  upon  an  execution,  to  the  prejudice  of  either  part3% 
or  a  third  person,  the  court  will  either  set  aside  or  correct  the 
act  complained  of. — Mobile  Cotton  Press  v.  Moore  &  McGce,  7 
Pot.  687. 

DARGAN,  C.  J. — An  execution  was  issued  in  fovor  of  Wil- 
liam H.  Ogbourne  against  James  K.  Pinckston,  on  the  22d  day 
of  April,  1850,  for  five  hundred  dollars,  besides  cost,  and  was 
levied  on  a  slave  named  Bill,  as  the  property  of  Pinckston.  Ben- 
bow  interposed  a  claim  to  the  slave  as  his,  and  gave  bond  accord- 
ing to  the  statute  to  try  the  right  of  property.  On  the  first  day 
of  November,  1850,  two  other  executions  were  issued  against 
Pinckston  in  favor  of  McLemore,  and  wore  levied  on  the  fifth 
day  of  November,  1850,  on  the  same  slave,  the  claim  of  Benbow 
being  then  pending  and  undisposed  of.  The  two  executions  in 
favor  of  McLemore  were  returnable  to  the  Spring  Term  of  the 
Circuit  Court,  1851.  At  the  November  Term,  however,  after 
the  second  levies  were  made,  Benbow  moved  the  court  to  set  them 
aside,  which  motion  M'as  granted,  and  to  reverse  this  judgment 
setting  aside  the  second  levies,  McLemore  brings  a  writ  of  error 
to  this  court. 

We  admit  that  the  court  will  not  interpose  in  this  sumnfary 
way  and  set  aside  an  execution  when  it  has  been  levied  by  the 
sheriif  on  the  property  of  one,  who  is  a  stranger  to  the  writ,  but 
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•will  leave  the  party  aggrieved  by  the  act  of  the  sheriiF  to  his 
remedy,  and  the  case  of  Hewson  v.  Deggert,  8  Johns.  2G7,  is 
an  authority  to  this  point.  But  it  mu8t  he  eonsidered  as  the 
settled  law  in  this  State,  that  when  an  execution  is  levied  on 
property  and  a  bond  is  given  to  try  the  right  thereto  in  conform- 
ity with  the  statute,  a  second  levy  under  a  junior  execution  can- 
not be  made  upon  the  same  property  before  the  clium  is  disposed 
of. — Langdon  &  Co.  v.  Brumby,  7  Ala.  138 ;  Kemp  &  Buckly 
V.  Porter,  7  ib.  53.  The  reason  of  this  is,  that  the  property, 
although  in  fact  in  the  possession  of  the  claimant,  is  nevertheless 
considered  as  in  the  custody  of  the  law ;  the  courts  therefore  will 
not  permit  it  to  be  taken  from  the  claimant  by  a  junior  execu- 
tion, and  thus  deprive  him  of  the  power  to  deliver  the  property  in 
conformity  Avith  the  condition  of  the  bond.  But  it  is  urged  that 
the  court  cannot  act  upon  the  matter  until  the  execution  is  re- 
turned, but  Ave  sec  no  reason  for  this ;  the  property  being  con- 
sidered as  in  the  custody  of  the  law,  the  court  may  control  its 
own  officers  from  improperly  IcA'ying  upon  it,  Avliether  the  execu- 
tion is  returned  or  not. 

We  do  not  perceive  any  error  in  the  action  of  the  court,  aiid 
the  judgment  must  be  affirmed. 


BARRON,  Adm'r,  vs.  TART.  . 

1.  A  scire  facias  to  revive  a  jutlgment.  as  to  costs,  npaiiist  an  admhiis- 
trator,  the  dnmapres  liaving  been  paid,  is  suffioieiit  if  it  substantially 
liesciibes  the  judgment,  aUhough  it  does  not  state  the  amount  oi 
the  costs. 

Error  to  the  County  Court  of  Perry. 

Hugh  Davis,  for  plaintiff  in  error. 

A-  B.  Moore,  contra: 

There  was  no  error  in  overruling  the  demurrer  of  defendant  to 
plaintiff's  sci.fa.,  as  it  contains  everything  necessary  to  be  set 
''••ut  in  a  declaration. — See  Harris'  Entries,  465 — sec  sci.  fa. 
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The  plaintiff  below  had  the  same  right  to  recover  his  costs 
that  he  had  to  recover  his  debt.  If  this  be  true,  then  he  had  as 
much  right  to  revive  as  to  the  costs,  as  to  the  debt  itself;  other- 
wise the  executor  or  administrator  might  pay  off  a  judgment  be- 
fore a  revivor,  for  the  purpose  of  avoiding  the  payment  of  the 
costs,  and  thus  defeat  the  plaintiff's  judgment  for  his  costs. 

A  sd.fa.  to  revive  a  judgment  against  an  executor  is  but  a 
continuance  of  the  former  suit. — See  2  Danl.  Prac.  1107. 

The  judgment  in  the  former  suit  being  set  out  "  in  hcec  verba''' 
in  the  sci.  fa. — the  death  of  the  defendant  since  the  rendition  of 
said  judgment,  and  the  fact  that  John  Barron  is  the  administra- 
t:>r  of  said  deceased,  being  clearly  and  distinctly  stated,  is  all 
that  can  be  required  in  such  a  proceeding.  The  judgment  is 
in  proper  form.  The  amount  of  costs  in  the  former  judgment 
need  not  be  inserted  in  the  entry  reviving  said  judgment. — See 
form  of  such  a  judgment,  2  Lilly's  Ent.  397-8;  2  Har.  Ent.  363. 

But  if  the  judgment  was  incomplete  because  the  amount  of 
costs  of  the  former  judgment  was  not  inserted,  it  is  not  an  error 
of  the  court,  but  a  mere  clerical  error,  which  might  be  amended 
at  any  subsequent  term  of  the  court;  and  not  being  an  error  of 
the  court,  tliis  court  will  not  revise  it. — See  Clay's  Dig.  322, 
§  54 — see  Wilkerson  v.  Goldthwait,  1  Port.  167. 

PARSONS,  J. — The  sci.  fa.  required  the  plaintiff  in  error  to 
appear  and  show  cause  why  the  judgiuent  against  his  intestate 
should  not  be  revived,  as  to  the  costs,  against  him  as  administra- 
tor, &c.,  the  damages  having  been  paid — and  the  court  awarded 
execution  for  the  costs  in  the  usual  form  against  an  administra- 
tor. As  the  sci.  fa.  stated  all  the  matters  of  substance,  there 
was  no  error  in  overruling  the  demurrer.  The  sci.  fa.  did  not 
state  the  amount  of  the  costs,  but  the  judgment  was  otherwise 
substantially  described,  Avhich  was  sufficient.  The  sci.  fa.  was 
but  a  continuation  of  the  former  suit,  and  the  execution  awarded 
can  only  issue  for  the  costs  that  were  recovered,  the  amount  of 
which  is  never,  in  our  practice,  stated  in  the  judgment,  but  they 
are  taxed  by  the  clerk,  and  if  he  should  commit  an  error,  the 
remedy  is  easy.     The  judgment  is  affirmed.  •' 
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1.  It  is  not  iiccespary  that  the  subscribing  witnesses  to  a  will  slioitid 

be  inlor;nc(l  of  its  contents. 
'2.  To  constitute  undue  influence,  some  act  or  acts  must  have  been 

(lone  to  cause  the  testatrix  to  dispose  of  her  property  contrary  to  lier 

desire. 
'J.  When  the  court,  refuses  to  give  a  charge  requested,  the  party  wisl- 

ing  to  revise  such  refusal  must  set  out  in  his  bill  of  excej)tious  so 

nuichofthe  evidence  as  will  s how  tliat  the  charge  requested  was 

pertinent  to  the  evidence,  and  was  not  abstract. 

Error  to  tlie  Probate  Court  of  Cliambers. 

Carlisle  proponiidod  for  probate  the  last  "will  and  testament 
of  Mary  G.  Leverett,  deceased,  which  was  contested  by  some 
of  her  heirs  at  law,  ou  the  ground  of  its  having  been  obtained  by 
undue  mfluence.  The  question  was  submitted  to  a  jury,  Vfluy 
decided  in  favor  of  the  vahdity  of  the  will,  and  it  was  thereupon 
admitted  to  probate  by  the  court. 

A  bill  of  exceptions  was  taken  on  the  trial,  from  which  it  ap- 
pears, that  tlie  contestants  requested  the  court  to  charge  the 
jury,  that  if  they  believed  from  the  evidence  that  the  subscribing 
witnesses  to  the  vrill  were  not  informed  of  its  contents,  when  they 
.signed  it  as  witnesses,  they  must  iind  agair.st  the  will ;  whicii 
charge  the  court  refused,  and  charged  the  jury,  that  if  the  tes- 
tatrix knew  what  was  Avritten  in  it,  it  was  not  material  whether 
the  mtnesses  knew  it  or  not.  The  contestants  also  asked  the 
court  to  charge,  that  any  trick,  artifice,  cunning  or  management, 
whereby  the  testatrix  Avas  induced  to  make  her  will  disposing  of 
her  property  in  a  different  manner  from  what  she  otherwise 
would  have  done,  alLhough  she  acted  willingly  at  the  time,  yet 
this  would  be  undue  influence  in  the  eye  of  the  law,  and  would 
vitiate  the  will,  whicli  charge  also  was  refused.  The  court 
charged  the  jury,  that  to  constitute  undue  influence,  seme  act  or 
acts  must  be  done  to  cause  testatrix  to  dispose  of  her  property 
contrary  to  her  own  desire. 

The  contestants  excepted  to  the  charges  given,  and  to  the  re- 
fusal to -give  the  charges  asked,  and  now  assign  them  as  error. 


JANUARY  TERM,  1851.  81 

Leveroti's  Heirs  v.  Carlisle,  ex'r. 

Brock,  for  plaintiffs  in  error : 

The  record  shows  these  facts  :  The  will  was  written  at  the 
house  of  defendant  in  error ;  it  is  in  his  hand  writing ;  his  wife 
is  the  principal  beneficiary  of  the  will ;  testatrix,  when  the  will 
was  executed,  was  76  years  of  age ;  she  was  then,  and  had  been 
for  two  years,  living  with  defendant  in  error.  There  Avas  no 
proof  that  she  knew  the  contents  of  the  will. 

The  first  charge  asked  by  plaintiff  in  error  should  have  been 
given.— 1  Wms.  on  Ex.  219 ;  Hill  v.  Barge,  12  Ala.  687.  A 
party  has  a  right  to  have  a  proper  charge  given  in  the  terms  in 
which  it  is  asked. — 13  ib.  222. 

The  court  erred  in  the  charge  given  and  the  charge  refused,  as 
to  undue  influence.  By  the  charge  given,  the  "desire"  of  the 
testatrix  at  the  time  of  executing  the  will,  settled  the  question  of 
undue  influence.  But  a  will  may  be  avoided  for  undue  influence, 
although  at  the  time  of  its  execution  the  testatrix  acted  willingly, 
having  been  led  to  that  willingness  b^''  artful  flattery  or  misrep- 
resentation, &c. — Roberts,  ex'r,  v.  Trawick,  17  Ala.  55;  Cole- 
man V.  Robertson's  Ex'rs,  17  ib.  84. 

No  counsel  for  the  defendant. 

DARGAN,  C.  J. — The  first  instructions  given  by  the  court 
to  the  jury  are  entirely  correct.  The  witnesses  need  not  know 
the  contents  of  the  Avill  they  ai"e  called  upon  to  suljscribc  as  wit- 
nesses, and  very  seldom,  if  ever,  are  informed  of  its  contents. 
That  the  testatrix  knew  its  contents  and  that  it  contained  her 
wishes  respectmg  her  property-  after  her  death,  is  all  that  the 
law  ever  has  required. 

2.  The  second  charge  is  equally  free  from  error.  Undue  in- 
fluence in  procuring  a  will  to  be  made,  by  which  the  testator  dis- 
poses of  his  property  in  a  manner  different  from  what  he  would 
have  done,  had  no  improper  hiliuence  been  exercised  over  him,  is 
sufficient  reason  for  setting  aside  the  will ;  but  this  undue  influ- 
ence must  result  from  the  acts  and  conduct  of  the  party  sup- 
posed to  have  exercised  it.  It  is  ])ut  the  effect  of  his  acts  and 
(jonduct  wliich  is  the  cause.  If  the  cause  does  not  exist,  the  ef- 
fect cannot.  The  court  therefore  properly  instructed  the  jury, 
that  to  constitute  undue  influence  some  act  or  acts  nmst  have 
boeji  done  to  cause  the  testatrix  to  dispose  of  her  property  cou- 
trarv  to  her  desire. 
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3.  It  is  very  true  that  trick,  artifice  or  management  winch  in- 
duces one  to  dispose  of  his  property  contrary  to  his  wislies,  will 
vitiate  the  will ;  and  if  there  had  been  any  evidence  tending  to 
show  that  Greene  W.  Carlisle  had  resorted  to  any  trick,  artifice 
or  management  to  induce  the  testatrix  to  make  the  will  pro- 
pound'-'d  for  probate,  the  charge  requested  should  have  been- 
given.  Bat  if  there  be  no  evidence  before  the  jury  to  base  a 
charge  upon,  the  court  Miould  not  give  it,  although  as  an  abstract 
pnnciple  of  law  it  may  bo  free  from  objections.  This  is  a  well 
settled  principle ;  consequently  we  have  invariably  held  that 
vfhere  a  charge  is  refused  to  be  given,  the  party  wishing  to  re- 
vise such  refusal  must  set  out  in  his  bill  of  exceptions  so  nmcb 
of  the  evidence  as  will  show  that  the  charge  requested  was  per- 
tinent to  the  evidence,  and  was  not  abstract. — Hughes  v.  Parker, 
1  Port.  139;  Holling.^r  v.  Smith,  4  Ala.  367;  McGohee  v.  Pow- 
ell, 8  ib.  828 ;  Milton  v.  Rowland,  11  ib.  733.  We  cannot  per- 
cieve  the  slightest  evidence  tending  to  prove  that  Carlisle  re- 
sorted to  any  trick,  artifice  or  management  to  induce  the  testatrix 
to  make  the  will  she  did,  or  that  the  will  did  not  fully  and  com- 
pletely contain  the  wishes  of  the  testatrix  respecting  the  dispo- 
sition of  her  property  after  her  death. 

There  was  no  error,  under  these  circumstances,  in  refusing  to 
give  the  instructions  asked,  and  the  judgment  of  the  Court  of 
Probate  must  be  affirmed. 


BEAVERS  ct  als.  vs.  DAVIS. 

.  When  service  of  process  upon  uon-resideut  defendants  lias  been 
perfected  by  publication  only,  the  record  must  show  that  the  publi- 
cation was  made  in  the  manner  pointed  ont  by  the  40th  Rule  oi 
Chancery  Practice. 

.  When  the  interest  of  an  absent  defendant  is  affected  by  the  drcree. 
and  he  has  not  been  personally  served  with  proce.s-i  of  sidtpami 
within  this  State,  nor  voluntarily  snbmitted  lo  the  jurisdiction  of  the 
courr,  it  is  erroneons  to  render  a  final  decree  without  the  bond  re- 
quired by  the  Act  of  1805.-- (Clay's  Dig.  353;  I  45.) 
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Eruor  to  the  Chancery  Court  of  Shelby.  Tried  before  the- 
Hon.  W.  W.  Mason. 

Bennett  Davis  filed  his  bill  against  Beavers,  Dunn  et  als.,, 
in  which  he  alleged  that  in  1841,  ho  purchased  a  slave  at  sheriff's 
sale,  (sold  under  execution  against  Solomon  Dunn,)  and  paid 
full  value  for  him,  believing  the  title  to  be  good ;  in  1845,  Jo- 
siah  Dunn,  Archibald  Dunn,  and  Parker  and  wife  brought  their 
action  of  detinue  against  him  for  the  slave,  claiming  title  under 
the  will  of  one  Benton ;  after  a  trial  in  the  court  below,  the  case 
was  taken  to  the  Supreme  Court,  Avhere  it  was  held,  that  said 
will  conferred  such  a  title  upon  plaintiffs,  as  w^ould  enable  them 
to  sustain  their  said  action  at  law  ;  afterwards,  complainant,  in 
ignorance  of  the  existence  of  any  facts  which  would  enable  him 
to  defeat  said  suit,  made  a  compromise  with  plaintiffs,  by  which 
he  agreed  to  let  judgment  go  against  him  for  the  negro  and  costs 
of  suit,  which  was  accordingly  done;  after  which  complainant 
delivered  up  said  negi'o  to  said  plaintiffs,  who  sold  him  for  six 
hundred  dollars ;  after  the  rendition  of  said  judgment,  and  the 
surrender  of  said  negro,  complainant  discovered  that  said  Solo- 
mon Dann  had  executed  to  said  plaintiffs  a  conveyance  of  eight 
or  nine  negroes,  which  purported  to  be  founded  upon  a  money 
consideration,  but  complainant  charged,  that  the  true  and  only 
object  and  intent  of  the  instrument  was  to  indemnify  said  plain- 
tiffs for  said  negro  already  spoken  of,  and  three  or  four  others 
which  had  been  sold  under  execution  against  said  Solomon  Dunn, 
and  that  no  other  consideration  passed  between  the  parties  there- 
to ;  and  that  said  negroes  conveyed  thereby  had  been  accepted 
by  said  plaintiffs  in  full  satisfaction  for  those  sold  under  execu- 
tion as  aforesaid.  Said  plaintiffs  were  all  non-residents,  and  one 
Beavers,  Avho  is  made  a  defendant  to  the  bill,  was  alleged  to  be 
indebted  to  them  in  the  sum  of  five  hundred  dollars. 

The  prayer  of  the  bill  is,  that  said  plaintiffs  be  decreed  to 
pay  to  complainant  said  sum  of  six  hundi'cd  dollars,  the  amount 
for  which  they  sold  said  negro,  and  that  said  debt  due  from  Bea- 
vers to  them  be  attached  in  his  hands,  and  condemned  to  the 
satisfaction  of  complainant's  demand.  The  Chancellor  decreed 
according  to  the  prayer  of  the  bill,  without  requiring  the  bond 
prescribed  by  the  statute  in  cases  where  non-resident  defendants 
are  affected  by  the  decree.     The  errors  assigned  are — 1st,  hi 
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not  dismissing  the  bill  for  want  of  equity  ;  2n(l,  in  rendering  a 
6nal  decree  without  proof  of  publication  having  been  nn.-.do 
against  the  non-resident  defendants ;  and  3rd,  in  not  requiring 
complainant  to  execute  a  bond  for  the  indemnity  of  the  non-resi- 
dent defendants. 

Rice  &  Morgan,  for  plaintiffs  in  error  : 

1.  The  bill  is  devoid  of  equity ;  it  is  nothing  more  in  its  ef- 
fect, than  a  bill  for  a  new  trial ;  although  the  prayer,  and  the 
relief  granted,  go  to  the  extent  of  giving  a  specific  lien  on  a 
debt  in  the  hands  of  Beavers.  The  facts  newly  discovered  by 
complainant,  are  not  in  their  nature  an  equitable  defence  to  the 
suit,  which  Davis  could  not  have  relied  on  in  a  court  of  law,  but 
a  purely  legal  defence. — Pharr  &  Beck  v.  Reynolds,  3  Ala.  521. 

2.  The  compromise  of  the  case  at  law  would  prevent  equita- 
ble relief  to  Davis,  because  it  does  not  appear  that  any  fraud 
was  used  to  prevent  Davis  from  informing  himself  fully  in  res- 
pect to  his  means  of  defence,  or  to  prevent  him  from  defending 
himself  in"  any  manner ;  such  a  compromise  would  have  support- 
ed a  promise  to  pay  from  Davis  to  Dunn. — See  Camp.  v.  Na- 
bors,  14  Ala.  460 ;  Lee  &  Norton  v.  Ins.  Bk.  Colum.  2  Ala. 
21 ;  Stinnett  v.  Br.  Bk.  9  Ala.  120 ;  Gov.  v.  Barrow,  13  Ala, 
540.  ^ 

3.  Tliere  Avas  no  proof  of  publication  in  the  case,  and  the  de- 
fendants are  non-residents. 

4.  Those  who  have  a  real  interest  in  the  cause  are  all  non- 
residents ;  no  statutory  bond  is  required  by  the  decree,  nor  exe- 
cuted in  the  case. — Butler  v.  Butler,  11  Ala.  688. 

No  counsel  for  defendant. 

DARGAN,  C.  J. — Without  entering  into  a  particular  state- 
ment of  the  facts  alleged  in  the  bill,  we  deem  it  sufficient  to  say 
that  it  contains  equity,  and  is  properly  filed  under  the  act  of  the 
.')th  of  February,  1846.  But  as  Josiah  Dunn,  Archibald  Dunn 
and  James  Parker  and  wife,  are  non-resident  defendants,  and 
have  not  answered  the  bill,  and  service  upon  them  has  been  per- 
fected by  publication  only,  to  sustain  the  decree,  the  record 
must  show  that  the  publication  was  made  in  the  manner  pointed 
out  by  the  40th  rule  of  our  chancery  practice.  We  have  held 
that  if  tlie  decree  itself  showed  that  proof  was'  made  of  those 
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facts  required  to  perfect  the  service,  we  would  not  reverse, 
because  the  evidence  itself  was  not  contained  in  the  record;  but 
when  the  evidence  itself  is  not  contained  in  the  record,  and  the 
recitals  in  the  decree  do  not  show  that  such  proof  was  made,  the 
decree  cannot  be  sustained. — Hartley  v.  Bloodgood,  16  Ala.  233. 
The  record  in  this  case  neither  contains  the  evidence  of  pubh- 
cation,  nor  does  the  decree  shows  that  evidence  of  the  facts  neces- 
sary to  constitute  good  service  was  adduced  in  the  court  below. 

2d.  The  chanceller  also  erred  in  proceeding  to  a  final  decree 
without  requiring  of  the  complainant  to  give  bond,  touching  the 
restitution  of  the  money  sought  by  the  bill  to  be  recovered, 
should  the  absent  defendants  appear  and  petition  the  court  to 
have  the  cause  reheard.  We  have  invariably  held,  that  when 
the  interest  of  an  absent  defendant  is  affected  by  the  decree, ' 
and  he  has  not  been  personally  served  with  process  of  subpana 
within  this  State,  nor  voluntarily  submitted  to  the  jurisdiction 
of  the  court,  it  is  erroneous  to  render  a  final  decree  without  the 
bond  required  by  the  act  of  1805. — Clay's  Dig.  353. 

The  decree  must  be  reversed,  and  the  cause  remanded. 


MILAM,  Adm'r,  vs.    RAGLAND. 

1.  Tlie  appellate  corirt  will  not  reverse  a  decree  of  the  Probate  Court, 
on  account  of  the  misilirections  of  the  judge  to  the  jury,  upon  the 
trial  of  aa  issue  of  fact,  in  eases  where  the  awarding  of  such  issue  is 
a  matter  of  discretion  in  the  court,  when  the  verdict  is  in  conformity 
with  the  evidence,  and  the  final  decree,  based  upon  the  verdict,  is 
the  same  that  it  should  have  been  without  it. 

2.  When  the  testator  is  bound  to  protect  his  executor,  or  administrator, 
from  all  liability  on  a  note,  the  executor,  or  administrator  will  be 
allowed  to  retain,  out  of  the  assets  which  come  into  his  hands,  the 
amount  which  he  has  paid  on  the  note. 

3.  When  a  testator  a  short  time  before  his  death,  in  the  presence  of  his 
e.\e(;utor,  or  administrator,  hands  money  to  a  third  person  to  be  ta- 
ken care  of,  and  at  his  death  thero  is  no  money  on  hand,  it  is  the 
duty  of  the  execuior  ur  adnuuisirator  to  show  what  has  become  of 
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it,  and  in  the  absence  of  any  explanation  on  his  part,  he  will  be 
charged  with  the  amonnt,  on  final  settlement. 

Error  to  the  Probate  Court  of  Talladega. 

Ragland,  as  administrator  in  chief,  cum  testanunto  anncxo^  of 
James  W.  Milam,  deceased,  Avas  cited  bj  Jarvis  J.  Milam,  the 
succeeding  administrator,  to  appear  and  settle  his  administration 
on  said  estate.  On  the  settlement,  Ragland  claimed  a  credit  of 
$849  55,  and  interest  thereon,  for  money  paid  by  him  to  the 
Huntsville  Bank,  on  a  note  signed  by  said  James  W.  Milam,  one 
William  King,  and  said  Ragland,  (in  the  order  of  their  names.) 
A  jury  was  empannelled  to  try  the  issue  made  up  between  the 
parties,  whether  Ragland  should  be  allowed  to  retain  the  whole 
amount  thus  paid  by  him,  or  a  moiety  only,  and  a  bill  of  excep- 
tions, which  Avas  taken  on  the  trial,  sets  out  the  evidence  which 
was  before  the  jury.  From  this  it  appears,  that  the  note  was 
drawn  for  King's  benefit ;  that  Ragland  had  refused  to  become 
King's  security,  and  had  signed  the  note  after  it  had  been  drawn 
and  signed  by  Milam  and  King;  and  Milam's  declarations  were 
also  proved,  that  he  considered  the  debt  his  own,  if  not  paid  by 
King,  and  that  he  Avould  not  hold  Ragland  liable  for  any  part  of 
it,  because  there  were  matters  between  himself  and  King  that 
Ragland  knew  nothing  about.  The  Court  charged  the  jury,  that 
*'  if  they  believed  from  the  evidence,  that  Milam  said  he  would 
not  hold  Ragland  liable  on  the  note,  because  there  were  matters 
between  him  and  King  that  Ragland  knew  nothing  about,  and 
that  declaration  was  true,  then,  they  would  be  authorized  to  find 
for  Ragland,"  to  which  charge  plaintiiff"  excepted.  The  jury 
allowed  Ragland  a  credit  for  the  whole  amount,  and  the  court 
decreed  accordingly. 

It  was  also  proved  to  the  court  on  the  settlement,  that  a  day 
or  two  before  Milam's  death,  Ragland  handed  him  $100,  which 
he  immediately  gave  to  Mr.  or  Mrs.  Wilson,  who  lived  with 
him,  to  put  away.  Ragland  did  not  return  any  money  on  hand 
at  testator's  death,  nor  did  he  account  for  it  on  settlement.  The 
court  refused  to  charge  him  with  it,  to  which  also  the  plaintiff 
excepted. 

The  instructions  given  to  the  jury,  and  the  refusal  to  charge 
Ragland  with  said  sum  of  $100,  are  now  assigned  as  error. 
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S.  F.  Rice,  for  plaintiiEF  in  error. 

J.  T.  Morgan,  and  White  &  Parsons,  contra. 

DARGAN,  C.  J.— It  is  tlie  duty  of  the  Court  of  Probate  to 
summon  a  jury  in  cases  of  contested  wills,  also  in  cases  of  insolvent 
estates,  if  required.  But  in  all  other  cases  the  court  should  deter- 
mine the  facts  without  a  jury,  unless  it  should  become  necessary  in 
the  progress  of  a  cause  to  ascertain  some  particular  fact,  and  the 
testimony  in  relation  thereto  is  so  conflicting  that  doubts  are  cre- 
ated in  the  mind  of  the  court  how  it  should  be  decided.  In  such 
a  case  the  court  may,  in  l^ie  exercise  of  its  discretion,  cnipannel  a 
jury  to  ascertain  the  truth  of  the  fact. — Savage  v.  Dickerson,  16 
Ala.  257.  The  awarding  of  an  issue  in  such  a  case,  like  an  issue 
from  the  court  of  chancer}'-,  is  a  matter  of  discretion,  and  the  ver- 
dict is  to  satisfy  the  court  of  the  truth  of  the  facts  submitted  to  the 
determination  of  the  jury,  and  should  the  court  not  be  satisfied 
with  the  verdict,  it  may  be  disregarded,  and  a  final  decree  ren- 
dered according  to  the  rights  of  the  parties,  as  manifested  by  the 
whole  evidence  in  the  cause. — Danl.  Ch.  Prac.  1292,  note;  8  Ves. 
536;  2  Paige,  488. 

In  all  cases  where  the  awarding  of  the  issue  is  matter  of  dis- 
cretion with  the  court,  and  not  matter  of  legal  right  in  either  of 
the  parties  litigant,  should  the  final  decree  be  in  accordance  with 
the  justice  of  the  case  as  shown  by  the  proof,  we  would  not  re- 
verse it  because  of  the  instructions  of  the  court  to  the  jury ;  for 
the  decree  being  as  it  should  have  been,  it  must  bo  affirmed  with- 
out regard  to  the  verdict.  This,  however,  is  to  be  understood 
to  apply  to  those  cases  only  where  it  is  a  matter  of  discretion 
with  the  court,  whether  an  issue  of  fact  shall  be  awarded  or  not, 
and  further  to  those  cases  where  the  evidence  justifies  the  decree; 
for  we  will  not  say  that  we  would  refuse  to  reverse  a  decree 
when  the  Probate  Court  misdirected  the  jury  and  their  verdict 
was  not  supported  by  the  evidence.  All  we  intend  to  decide  is 
this,  that  we  will  not  reverse  a  decree  for  the  misdirections  of 
the  judge  to  the  jury  upon  a  trial  of  an  issue  of  fact,  when  their 
verdict  is  in  conformity  with  the  evidence,  and  the  final  decree 
based  upon  the  verdict  is  the  same  that  it  should  have  heenwith- 
out  it.  We  think  the  evidence  in  this  case  was  abundant  to 
show  that  the  testator  was  bound  to  protect  Ragland  {the  execu- 
tor) from  all  lia'^'litj  upon  l!ic  note  o?  King,  and  consequentiy 
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there  was  no  error  in  allowing  him  to  retain  out  of  the  assets  that 
came  to  his  hands  the  amount  of  this  note,  which  he  had  paid. 
This  conclusion  we  attain  from  the  evidence  contained  in  the 
record,  and  as  the  verdict  accords  with  the  evidence,  it  is  unne- 
cessary to  examine  into  the  propriety  of  the  instructions  given 
by  the  court  to  the  jury  upon  the  trial  of  the  issue. 

It  was  proved  that  a  day  or  two  before  the  testator's  death, 
Ragland  handed  to  him  one  hundred  dollars,  and  the  testator 
gave  it  to  Mr.  or  Mrs.  Wilson,  who  lived  with  him,  to  put  away. 
The  executor  has  never  accounted  for  this  sum,  nor  has  he  re- 
turned any  money  on  hand  at  the  death  of  the  testator.  What 
became  of  if?  We  think  the  executor  should  answer  this  ques- 
tion, for  he  knew  that  the  money  was  handed  to  Wilson  a  short 
time  before  the  testator's  death,  and  if  no  money  was  found  at  his 
death,  it  is  but  reasonable  to  presume  that  Wilson  retained  it  in 
his  possession  for  the  testator,  and  no  one  having  called  upon 
Itim  for  it,  the  money  is  lost  to  the  estate.  If  this  presumption 
be  true,  and  the  evidence  certainly  warrants  it,  the  loss  is  the 
result  of  the  executor's  neglect,  and  he  must  bear  it.  If  a  tes- 
tator a  short  time  before  his  death  hands  money  to  a  third  per- 
son to  be  taken  care  of,  and  at  his  death  there  is  no  money  on 
hand,  it  is  certainly  the  duty  of  the  executor  to  call  on  such  per- 
son and  ascertain  what  has  become  of  it,  for  prima  fade,  he  still 
retains  the  possession  of  it,  and  the  executor  alone  has  the  right 
to  inquire  into  the  matter  and  demand  the  money,  if  it  has  not 
been  returned  to  the  testator  in  his  life-time ;  but  the  executor  in 
the  case  before  us,  although  he  knew  the  money  was  handed  to 
Mr.  or  Mrs.  Wilson,  has  made  no  inquiry  respecting  it,  nor  has 
lie  returned  any  money  on  hand  at  the  death  of  the  testator. 
The  presumption  therefore  is,  that  it  is  lost  to  the  estate  with- 
out any  effort  on  the  part  of  the  executor  to  recover  it,  and  with- 
out any  explanation  or  reason  why  he  did  not  recover  it,  or 
attempt  at  least  to  do  it.  Under  such  circumstances,  we  are  con- 
stramed  to  hold,  that  the  loss  is  the  result  of  the  executor's 
neglect,  and  he  must  be  charged  with  it.  The  Court  of  Probate 
erred  m  refusing  to  charge  the  executor  with  this  sum  and  inte- 
rest thereon,  under  the  proof  contained  in  this  record.  For 
this  error  the  decree  must  be  reversed  and  the  cause  remanded. 
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McGREW  &  BECK  vs.  THE  GOVERNOR,  use,  &c. 

1.  The  sureties  of  a  justice  of  the  peace  on  his  official  bond  are  only 
bound  for  the  faithful  performance  of  his  ministerial  duties,  and  not. 
for  errors,  mistakes  and  omissions  of  a  judicial  character. 

2.  A  constable,  who  has  collected  money  on  an  execution,  is  an  in- 
competent witness,  without  a  release,  to  prove  that  he  has  paid  ii, 
over  to  the  justice  of  the  peace  who  issued  the  execution. 

Error  to  the  Circuit  Court  of  Sumter.  Tried  before  the 
Hon.  S.  Chapman. 

This  was  an  action  of  debt  brought  in  the  name  of  the  Gover- 
nor, for  the  use  of  Carver  and  Woolsej,  against  the  securities 
of  a  justice  of  the  peace,  on  his  official  bond,  to  recover  the 
amount  dl  a  promissory  note  placed  in  his  hands  for  collection, 
by  said  Carver  and  Woolsey.  Two  breaches  were  assigned  in 
the  declaration ;  first,  that  he  had  collected  the  money  due  on 
the  note,  and  had  failed  to  pay  it  over,  as  by  law  required ;  and 
second,  that  he  had  failed  to  collect  it,  when  by  due  diligence  he 
might  have  collected  it.  The  defendants  demurred  to  each 
breach  assigned,  but  their  demurrers  were  overruled.  On  the 
trial,  the  plaintiffs  introduced  one  Short,  as  a  witness,  who  tes- 
tified that  the  execution  issued  on  the  claim  by  the  justice  came 
to  his  hands  as  constable,  that  he  collected  the  money  on  it,  and 
paid  it  over  to  the  justice,  but  took  no  receipt  from  him.  Defen- 
dants objected  to  him  as  a  witness,  on  the  ground  of  his  being 
interested  in  the  result  of  the  suit ;  but  the  court  overraled  their 
objection,  and  allowed  him  to  testify,  to  which  the  defendants 
excepted.  The  defendants  bring  the  case  to  this  court  by  writ 
of  error,  and  assign  as  error — 1st,  the  overruling  of  their  de- 
murrers; and  2d,  permitting  Short  to  testify. 

Hale  &  Vary,  for  plaintiffs  in  error,  referred  to  the  follow- 
ing authorities:— Clay's  Dig.  358,  §  1 ;  361,  §  16,  17  ;  364,  §  7; 
k  18,  §  21 ;  365,  %  13.— Chit,  on  Plead,  vol.  1,  244,  374, 
10  Am.  Ed.;  2  Bay.  385  ;  2dN.  &  McC.  168 ;  4  Bibb,  28;  ib. 
237  ;  2  Blackf.  jr.  72;  U.  S.  Dig.  Sup.  1,  324,  §428  ;  Wright 
733;  4  Blackf.  16,  129,  291;  Harbin  v.  Knox,  7  Ala.  675;  2 
Spear  48 ;  8  Miss.  115;  Gov.  v.  Hancock  and  Harris,  2  Ala. 
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728  ;  Johnson  v.  Gov.  use,  &c.  13  Ala.  526  ;  Williams,  judge, 
V.  Hinckle,  15  Ala.  713  ;  Nelson  v.  Bostwick,  5  Hill  39 ;  14 
Eng.  Com.  Law,  93;  6  T.  R.  200;  5  B.  &  C.  269. 

Re  A  VIS,  contra: 

1.  The  declaration  is  sufficient ;  first,  because  the  recitals  in 
the  bond  described,  that  Glover  was  a  justice  of  the  peace,  and 
that  the  defendants  are  his  sureties,  arc  evidence  of  those  facts. 
McWhorter  v.  McGehee,  1  Stw.  546.  Secondly,  because  it 
was  not  necessary  to  allege,  that  the  bond  had  been  approved  by 
the  judge  of  the  County  Court ;  if  it  had  not  been,  the  fact  should 
have  been  pleaded.  Thirdly,  because  it  is  part  of  the  official  du- 
ties of  a  justice  of  the  peace,  to  collect  and  pay  over  moneys, 
on  claims  placed  in  his  hands. — Clay's  Dig.  365,  §  13;  ib.  362, 
§  18.  Fourthly,  because  it  was  not  necessary  to  allege  a  de- 
mand, specially. — Hill  v.  Fitzpatrick,  6  Ala.  314.  And  fifth- 
ly, because  the  second  breach  was  made  good  by  reference  to  the 
first. — Mardis  v.  Shackleford,  6  Ala.  433 ;  Morrison  v.  Spears, 
8  Ala.  93. 

2.  The  constable  was  a  competent  witness,  because  his  lia- 
bilities were  the  same,  whether  the  plaintifi"  recovered,  or  not; 
and  the  record  would  not  be  evidence  for,  or  against  him. — Stew- 
art V.  Conner,  9  Ala.  804-821 ;  1  Greenl.   Ev.  p.  434,  §  389. 

CHILTON,  J. — A  justice  of  the  peace  is  a  judicial  officer  as 
to  civil  matters  falling  within  his  jurisdiction  as  prescribed  by 
the  several  statutes,  (Clay's  Dig.  358,  361,  et  seq ;)  and  we 
think  that  the  statute  requiring  him  to  give  bond  for  the  faith- 
ful performance  of  the  duties  of  his  office,  and  for  paying  over 
all  moneys  which  shall  come  to  his  hands,  to  the  person  or  per- 
sons entitled  to  the  same,  has  reference  to  his  ministerial  and  not 
to  his  judicial  duties.  We  do  not  think  the  statute  was  design- 
ed to  give  an  action  against  the  justice  for  an  act  done  judici- 
ally, and  within  the  scope  of  his  jurisdiction.  It  is  unnecessary 
now  to  decide  whether  his  securities  could  be  charged,  if  in  such 
cases  he  acts  corruptly,  or  from  impure  motives. — Gregory  v. 
Brown,  4  Bibb,  28. — See  also,  Lester  v.  The  Governor,  12  Ala. 
626,  and  cases  there  cited.  If  the  justice  in  the  case  before  us 
collected  the  money  by  virtue  of  his  office,  as  he  w^ell  may  do 
under  the  statute,  requiring  the  constable  to  pay  the  same  over 
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to  him  when  it  has  been  collected  under  pi'ocess,  (Clay's  Dig. 
364,  §  7,)  an  action  would  lie  on  his  official  bond  for  failing  to 
pay  it  over ;  but  we  are  of  opinion,  the  justice  cannot  be  charg- 
ed, as  justice,  upon  his  undertaking  as  a  collecting  agent,  for  his 
negligence  in  failing  to  use  proper  means  for  the  collection  of  the 
note  placed  in  his  hands.  Being  the  judge  to  sit  upon  the  case, 
to  give  judgment  as  the  law  and  justice  of  the  case  reqxiire,  he 
is  the  aarent  of  the  State  for  the  due  administration  of  the  law, 
so  far  as  his  prescribed  duties  and  jurisdiction  are  concerned, 
and  not  the  agent  of  either  party  to  conduct  the  prosecution  or 
the  defence  of  a  claim  to  be  prosecuted  or  defended  before  him- 
self. Such  agency  might  be  inconsistent  witli  the  duties  which 
he  has  to  perform.  We  do  not  say  there  is  any  impropriety  in 
placing  claims  in  the  hands  of  justices  of  the  peace,  that  they 
may  issue  their  warrants  upon  the  same,  and  consider  the  effects 
of  such  evidence  of  indebtedness  upon  the  trial  without  any  more 
formal  presentation  of  such  evidence,  but  we  can  readily  per- 
ceive how  an  agency  as  a  collector  generally  might  be  incompati- 
ble with  his  duties  as  an  officer ;  upon  the  whole,  Ave  think  the 
safer  doctrine  to  be,  to  hold  his  sureties  only  bound  for  the  faith- 
ful performance  of  the  ministerial  duties  devolved  upon  the  jus- 
tice of  the  pjace,  and  not  for  errors,  mistakes  and  omissions 
which  are  of  a  judicial  character.  The  declaration  in  the  case 
before  us,  and  the  assignment  of  breaches,  do  not  set  forth  the 
character  of  the  default  for  which  tlie  sureties  of  the  justice  are 
sought  to  be  charged,  with  such  certainty,  as  to  enable  the  court 
to  pronounce  that  the  respective  defaults  complained  of  are  co- 
vered by  the  bond  declared  on.  In  each  breach,  the  plaintiff 
seems  to  proceed  upon  the  idea  that  the  justice  is  a  collecting 
officer,  and  that  his  securities  are  liable  for  him  as  such,  whether 
he  collected  the  money  by  suit  had  before  him  in  virtue  of  his 
office,  as  contemplated  by  tlie  statute,  or  as  agent  without  any 
proceedings ;  or  that  having  negligently  failed  to  collect  it  Avhen 
by  due  diligence  it  might  have  been  made,  he  is  guilty  of  a 
breach  of  his  duty  as  such  justice,  and  liable  to  this  suit,  wheth- 
er any  proceedings  were  instituted  before  him  or  not.  The  se- 
cond breach  evidently  deduces  the  liability  of  the  sureties  from 
the  breach  of  duty  on  the  part  of  the  justice  resulting  from  his 
contract  to  collect  the  note  placed  in  his  hands,  and  not  for  liis 
failure  to  discharge  any  official  ministerial  duty  devolved  upon 
him  by  law. 
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Wc  therefore  conclude  that  the  declaration  was  bad,  and  the 
demurrers  should  have  been  sustained. 

We  are  of  opinion  that  the  constable,  who,  it  is  alleged,  paid 
the  money  to  Glover,  the  justice,  is  not  a  competent  witness  to 
prove  that  fact ;  for  if  the  plaintiffs  succeed  in  recovering  from 
the  justice,  or  from  the  sureties  on  his  bond,  they  cannot  again 
recover  from  the  constable ;  so  that  concedhig  the  latter  collect- 
ed this  money,  as  he  states,  on  execution,  he  is  liable  to  the  plain- 
tiff, unless  he  paid  it  over  either  to  the  plaintiff  or  the  justice, 
and  to  hold  that  he  can  prove  he  paid  it  to  the  justice,  is  to  ena- 
ble him  by  his  own  testimony  to  exonerate  himself  from  liability 
by  transferring  or  fixing  it  upon  another.  We  are  aware  there 
is  some  conflict  in  the  decisions  upon  this  point ;  but  this  witness 
was  interested  most  clearly  in  the  plaintiffs'  recovery,  and  all  the 
reasons  which  may  be  urged  for  the  exclusion  of  a  witness,  on  ac- 
count of  interest,  and  which  rest  upon  principle  and  sound  poli- 
cy, apply  to  him,  and  Ave  therefore  think  he  was  improperl}*  al- 
lowed to  testify  for  the  plaintiffs  without  a  release. —  1  GreenL 
Ev.  §§  393-396,  and  cases  cited  in  notes ;  also,  Moore  and 
Jones  V.  Henderson,  18  Ala.  232,  and  cases  there  cited. 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded. 


NICOLAS  vs.  TRICKEY,  use,  &c. 

1.  A  witness  for  (he  Stfite,  in  a  prosecution  against  a  pnrtV;  cannot 
bring  snit  on  his  certificate  of  attendance,  against  the  defendant,  af- 
ter his  conviction. 

Error  to  the  Circuit  Court  of  Covington.  Tried  before 
tiie  Hon.  Robert  Dougherty. 

Tins  Avas  an  action  commenced  before  a  justice  of  the  peace, 
by  the  defendant  in  error,  on  his  certificate  of  attendance  as  a 
witness  on  behalf  of  the  State,  in  a  prosecution  against  Nicolaa. 

The  suit  was  instituted  after  the  conviction  of  Nicolas. 
Judgment  was  rendered  in  favor  of  the  plaintiff  by  the  justice. 
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The  case  was  taken  to  tlie  Circuit  Court  by  the  defendant, 
where  judgment  was  again  rendered  in  favor  of  the  plaintiff. 
The  defendant  now  brings  the  case  into  tliis  court,  and  assigns 
<as  error  the  rendition  of  the  judgment  against  him  in  the  court 
below. 

Watts,  Judge  &  Jackson,  for  plaintiff  in  error  : 

1st.  The  bill  of  exceptions  shows  that  the  witness  was  sum- 
moned in  behalf  and  testified  in  favor  of  the  State  in  the  prose- 
cution. The  defendant  was  convicted,  and  a  judgment  was  ren- 
dered against  him  for  the  fine  and  costs  of  suit.  All  the  right 
of  action  was  thus  merged  in  this  judgment ;  and  if  he  has  not 
received  his  fees  as  witness,  he  must  move  the  court  to  retax 
the  costs. 

2nd.  The  statute  authorizing  a  witness  to  sue  on  his  certifi- 
cate of  attendance  applies  solely  to  witnesses  summoned  in  be- 
half of  the  person  sued,  (see  Clay's  Dig.  G02,  §  16  ;)  and  this 
only  at  the  end  of  each  term  before  the  final  disposition  of  the 
cause.  After  the  final  disposition  of  the  cause,  it  is  submitted, 
that  the  witness  could  only  recover  for  his  attendance  through 
the  judgment  rendered,  and  would  not  have  the  right  to  multi- 
ply costs  by  bringing  separate  suits. 

The  bill  t)f  exceptions  shows  that  the  witness  was  not  sworn 
by  the  clerk,  and  therefore,  his  certificate  was  not  evidence  to 
establish  the  attendance,  and  the  amount  to  be  received. — See 
Clay's  Dig.  §  6,  p.  600 ;  §  12,  p.  601.  The  State  witnesses 
have  no  other  means  provided,  by  which  they  can  recover  their 
costs  out  of  the  defendant  in  a  State  cause,  than  through  the 
bill  of  costs. — See  Clay's  Dig.  600,  §  7  ;  and  the  witness  had 
ample  remedy  by  motion  to  retnx. — See  Marsh  v.  Bank,  1(( 
Ala.  57  ;  Carrill,  use,  &c.  v.  Reynolds,  9  Ala.  969. — See  Bri- 
ioy  v.  Hodges,  3  Por.  335. 

Martin  &  Baldwin,  contra: 

The  clerk  upon  the  oath  of  the  witness  shall  grant  him  a  cer- 
tificate of  his  attendance,  stating  the  amount  the  witness  may 
be  entitled  to  for  his  attendance. — Clay's  Dig.  601,  §  12. — 
Witnesses'  fees  for  attendance  in  behalf  of  the  State  ta  be  paid  by 
the  defendant  on  conviction. — Clay's  Dig.  600,  §  6. 

It  is  not  the  duty  of  the  witness  to  leave  liis  certificate  with 
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the  clerk  of  the  court,  to  be  taxed  in  the  bill  of  costs,  nor  is  he 
bound  to  await  the  return  of  an  execution  against  the  defendant, 
but  maj  sue  upon  his  certificate  immediately. — Hill  &  Proctor 
V.  White,  1  Ala.  577-8. 

PARSONS,  J. — It  is  only  necessary  to  decide  the  question, 
whether  a  witness  for  the  State,  in  a  prosecution  against  a  par- 
ty, can  bring  suit  on  his  certificate  of  attendance,  against  the  de- 
fendant, after  his  conviction.  In  civil  cases  a  witness  may  bring 
such  a  suit  agahist  the  party  in  whose  behalf  he  was  a  witness, 
even  after  the  trial  and  judgment. — Hill  &.  Proctor  v.  White,  1 
Ala.  577. 

In  State  cases,  it  is  obvious  that  a  witness  for  the  State  can- 
not bring  suit  for  his  attendance  against  the  defendant  before  his 
conviction  ;  after  the  conviction,  the  defendant  becomes  liable 
to  the  witness  for  his  attendance.  The  act  is,  that  "  all  wit- 
nesses, appearing  in  belialf  of  the  State,  in  any  criminal  prose- 
cution, shall  be  allowed  the  same  compensation  for  their  daily 
attendance,  as  is  allowed  to  witnesses  attending  upon  civil  pro- 
secutions ;  and  such  fees  for  attendance,  together  with  all  costs 
of  the  prosecution,  shall  be  paid  by  the  defendant  upon  convic- 
tion, &c."— Clay's  Dig.  600,  §  7. 

In  our  practice  the  judgment  goes  in  the  name  of  the  State 
against  the  defendant  for  the  costs,  though  they  are  not  ascer- 
tained by  the  judgment  itself,  but  are  to  be  taxed  by  the  clerk, 
and  may  be  collected  by  execution.  In  this  manner  the  costs 
due  to  the  witnesses  are  taxed,  and  when  collected,  are  paid  to 
the  witnesses.  The  statute  already  cited  contains  a  further 
provision  in  cases  wdierc  the  defendant  is  convicted,  that  in  case 
the  defendant  shall  not  be  able  to  pay  costs,  the  clerk  of  the 
court  shall  grant  a  certificate  of  attendance  for  the  witnesses  of 
the  State,  in  the  manner  that  tickets  are  granted  to  the  jurors, 
wluch  are  to  be  received  by  the  sherifis  in  payment  of  pubUc 
dues,  &,c.  By  another  act,  the  lands,  goods,  &c.  of  the  person 
convicted,  are  to  be  liable  to  the  discharge  of  the  expenses  in- 
curred by  the  State  or  county,  in  the  prosecution,  in  prefer- 
ence to  all  other  demands,  except  dower  and  jointure. — Clay's 
Dig.  482,  §  36.  There  is  no  statute  which,  in  criminal  cases, 
gives  a  witness  for  the  State  a  right  of  action  against  the  de- 
fendant.    The    omission,    I    think,  was  intended.     His   claim 
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against  tlie  defendant  docs  not  accrue  until  the  moment  of,  and 
is  merged  in  the  judgment,  and  it  is  the  judgment  that  gives  the 
right.  This  view  will  prevent  a  multiplicity  of  unnecessary 
suits  by  the  different  witnesses  against  the  defendant ;  and  their 
rights  and  the  rights  of  the  public  are  most  advanced  by  giving 
to  the  judgment  this  effect.  Thus  it  can  be  ascertained  by  the 
return  of  a  single  execution,  Avhether  the  witnesses  are  to  be  paid 
out  of  the  public  dues,  and  in  the  event  of  such  a  payment,  the 
entire  amount  for  which  a  preference  is  secured  to  the  State  by 
the  act  is  to  be  ascertained  b}''  the  taxation  of  the  costs,  instead 
cf  having  to  go  to  the  different  judgments  recovered  by  the  wit- 
nesses before  justices  of  the  peace,  in  which  there  must  neces- 
sarily be  new  bills  of  cost. 

There  are  distinctions,  which  will  appear  form  what  has  been 
said,  between  this  case  and  that  of  Hill  &  Proctor  v.  White. 
The  judgment  is  reversed. 


NELSON  vs.  IVERSON. 

1.  The  declaration  of  a  party  while  in  possession  of  a  slave,  "that  she 
was  his  negro,  and  that  he  intended  to  keep  her,"  is  admissible  in 
evidence,  as  part  of  the  res  geslce,  to  prove  the  character  of  his  posses- 
sion. 

2.  The  statement  of  a  witness,  that  a  person  was  in  the  habit  of  exerm- 
ing  control  over  a  slave,  is  admissible.  If  the  expression  is  objec- 
tionable, as  being  too  general  and  indefinite,  the  opposite  party 
should  require  an  explanation  of  it  from  the  witness. 

3.  The  declarations  of  the  mother  of  an  infant,  while  she  has  the  pos- 
session of  a  slave,  which  she  holds  as  guardian  or  bailee  for  her 
infant  son,  cannot  be  received  in  evidence  to  defeat  his  rights.  Yet 
if  she  claims  the  slave  as  his  property,  asserting  his  title  in  an  open- 
notorions  manner,  as  adverse  to  the  claim  of  every  one  else,  it  wouki 
be  admissible  to  prove,  by  her  acts  and  declarations  contemporaiK - 
ons  with  her  possession  and  tending  to  show  its  character,  that  she 
held  the  slave  as  the  property  of  another,  and  not  for  her  son. 

4.  When  a  witness  speaks  in  her  deposition  of  a  conversation  iuv.'hich 
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the  donor  had  expressed  an  intention  to  give  a  slave  to  the  donee, 
and  also  !*ays,  that  the  slave  was  given  to  the  donee  by  the  donor,  af. 
n  certain  tinn?,  and  delivered  to  her,  (the  witness,)  for  him,  it  is  er^ 
roneous  to  charjje  the  jury  that  the  latter  statement  cannot  be  re- 
garded by  them  as  showing  a  gift,  bnt  as  at  mos^t  only  showing  an 
intention  to  give,  and  as  the  conclusion  of  the  witness.  The  whole 
testimony  shoidd  he  left  to  jnry,  to  determine  whether  a  gift  wn? 
not  made,  in  fact,  as  consummated  by  the  delivery. 

Error  to  the  Circuit  Court  of  Macon.     Tried  before  tlie 
Hon.  E.  Pickens. 

This  was  an  action  of  detinue,  brought  by  Nelson  against 
Iverson,  to  recover  two  slaves,  which  the  plaintiff  claimed  under 
a  parol  gift  from  his  maternal  uncle.  Garland  Dawkins.     The 
plaintiff  proA'ed  by  his  mother,  Mrs.  Nelson,  that  the  mother  of 
the  negi'oes  in  suit  was  given  to  him,  in  1823,  by  said  Dawkins, 
and  delivered  to  his  mother,  for  him,  he  being  then  an  infant ; 
that  she  kept  said  negro  until  1830,  when  Dawkins  obtained  the 
possession  from  her,  to  prevent  said  negro  from  being  levied  on, 
as  the  property  of  her  husband,   VVm.  Nelson ;  that  Dawkins 
promised  to  return  her  to  witness  in  a  few  days,  but  never  did 
return  her ;   Mrs.  Nelson  also  spoke  of  a  conversation  Avhich  she 
had  with  Dawkins,  a  few  months  before  plaintiff's  birth,  in  Avhich 
Dawkins  promised,  that  if  she  had  a  son,  he  would  give  him  the 
said  negro.     The  defendant  offered  to  prove,  that  after  Dawkins 
obtained  possession  of  said  slave,  "he  said  that  she  was  his  ne- 
gro, and  he  intended  to  keep  her."     The  plaintiff  objected  to 
this  evidence,  but  the  court  overruled  his  objection,  and  plaintiff 
excepted.     The  defendant  offered  to  prove  by  the  widow  of  said 
Dawkins,  that  her  late  husband,  in  the  latter  part  of  the  year  1820, 
while  said  negro  Avas  in  the  possession  of  Mrs.  Nelson,  "  was  in  the 
habit  of  exercising  control  over  her."     Plaintiff  objected  to  this 
evidence,  but  his  objection  was  overruled,  to  which  he  excepted. 
The  defendant  offered  to  prove,  by  Mrs.  Lawless,  that  she  had 
heard  Mrs.  Nelson,  while  in  possession  of  said  negi-o,  say,  "  that 
the  girl  belonged  to  her  brother,  Garland  Dawkins,  and  that  she 
expected  he  would  take  her  away  before  long."     Plaintiff  also 
objected  to  the  admissibility  of  this  evidence,  but  the  court  over- 
ruled his  objection,  and  admitted  the  evidence,  to  which  also 
plaintiff  excepted.     The  court  charged  the  jury,  that  the  ex- 
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pression  in  Mrs.  Nelson's  deposition,  "  that  the  girl  was  given 
to  plaintift'  by  Garland  Dawkins,  in  1823,"  could  not  be  regarded 
by  them  as  showing  a  gift  of  said  negro,  but  could  at  most  bo 
regarded  as  showing  an  intention  to  give,  and  as  the  conclusion 
of  the  witness,  to  which  charge  the  plaintiiF  excepted. 

Rice  &  Morgan,  for  plaintiff  in  error  : 

1.  The  several  declarations  of  Garland  Dawkins,  the  donor, 
made  long  after  the  gift,  were  improperly  admitted  as  evidence 
against  the  donee ;  especially  the  declaration  that  "  he  (the  do- 
nor) intended  to  keep  her." — Nelson  v.  Iverson,  17  Ala.  216. 

2.  Mrs.  Martha  Nelson  had  no  interest  in  the  slave,  but  held 
her  merely  for  the  purpose  of  protecting  the  right  of  the  donee, 
and  could  do  no  act  destructive  of  it.  Ji  fortiori,  her  declarations 
arc  not  admissible  to  defeat  the  right  of  the  donee. — Easley  v. 
Dye,  14  Ala.  168,  (eighth  paragraph  of  the  opinion.) 

3.  It  was  erroneous  to  allow  the  widow  of  the  donor  to  testify 
that  about  the  time  of  their  marriage,  the  donor  "was  in  the 
habit  of  controlling  Judy."  The  habit  of  a  donor  cannot  be  thus 
proved,  nor  is  it  legal  evidence. 

4.  The  declaration  of  Mrs.  Nelson,  as  shown  in  the  seventh 
exception,  was  admissible  at  the  stage  of  the  evidence  when  it 
was  offered.  Its  admissibility  is  defensible  upon  the  ground  that 
it  was  the  declaration  (against  her  interest  and  in  disparagement 
of  her  right,)  of  one  who,  although  not  at  the  moment  in  the  actual 
possession  of  the  slave,  was  in  the  constructive  possession,  be- 
cause she  had  had  the  possession  for  many  years,  and  had  de- 
livered it  to  the  donor  as  a  mere  bailee  to  keep  for  a  few  day? , 
on  his  promise  to  return.  The  possession  of  the  bailee  is  the 
possession  of  the  bailor.  And  it  was  also  admissible  to  coun- 
tervail the  force  of  declarations  of  her's  improperly  admitted  ar, 
the  instance  of  defendant,  tending  to  show  that  the  donor  had 
not  given  Judy  to  the  plaintiff. 

6.  The  charges  of  the  court  are  palpably  erroneous — (Thorn- 
as  V.  De  Graffenreid,  17  Ala.  610 — same  case,  13  ib.  610)— 
showing  the  error  of  referring  to  the  jury  the  question  of  the 
admissibility  of  certain  evidence. 

Belser  &  Harris,  contra: 

1.  Tlie  two  first  exceptions  are  covered  by  the  folloAving  cases: 
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Nelson  v.  Iverson,  17  Ala.  216;  Thomas  v.  De  Graffenrcid,  ib. 
(>02  ;  Oden  v.  Stubblofield,  4  ib.  40;  Gary  v.  Terrell,  9  ib.  206; 
Parker  v.  Goldsmith,  16  ib.  526. 

2.  The  evidence  as  to  the  habit  of  Dawkins  in  controlling  the 
slave,  if  wrong,  should  have  been  explained  at  the  request 
of  the  plaintiff  below. — McGrew  &  Harris  v.  Walker,  17 
Ala.  827. 

3.  The  testimony  intended  to  contradict  Mrs.  Nelson  was 
properly  admitted. — Nelson  v.  Iverson,  17  Ala.  216;  1  Greenl. 
Ev.  462;  Moore  v.  Jones,  13  Ala.  296. 

4.  The  third  interrogatory  and  answer  to  it  of  Mrs.  Lawless 
was  also  properly  admitted. — Nelson  v.  Iverson,  17  Ala.  216 ; 
Thomas  v.  Da  GraiFonreid,  ib.  602. 

5.  The  testimony  of  the  counter  declarations  of  Mrs.  Martha 
Nelson,  off^'red  by  the  plaintiff,  were  properly  excluded  by  the 
court.  She  was  not  in  possession  of  the  slave  at  the  time,  and 
besides,  they  were  inadmissible  to  prove  title  in  the  slave. — Lee 
V.  Hamilton,  3  Ala.  520. 

6.  The  charge  of  the  court  is  correct  as  an  instruction  to  the 
jary.  But  if  incorrect,  the  error  is  in  favor  of  the  plaintiff.  The 
plaintiff,  if  dissatisfied  with  it,  should  have  had  it  explained. — 
State  V.  Brazier,  5  Ala.  211;  Ib.  477. 

CHILTON,  J. — When  this  case  was  in  this  court  at  a  pi-c- 
vious  term,  (17  Ala.  222,)  most  of  the  points  now  presented  by 
t'tn  bill  of  exceptions  were  decided.  That  decision  will  show  that 
t'iie  Circuit  Court  did  not  err  in  admitting  the  declaration  of  • 
G  irland  Dawkins,  made  while  he  was  in  possession  of  the  mother 
of  the  slaves  sued  for. 

We  are  unable  to  porceivo  any  error  in  admitting  the  testi- 
mony of  Mrs.  Dawkins  to  prove  that  her  late  husband  was  in 
t^s  habit  of  exercising  control  over  the  slave.  We  understand 
t'la  witness  to  m:nxn  by  the  term  '"habit,"  that  her  husband  exer- 
cised repr^ated  acts  of  control — that  he  usually  or  customarily 
controlled  the  slave.  If  the  term,  being  general,  required  expla- 
nation so  that  the  jury  might  attain  to  a  more  definite  idea  of 
t'.ie  Avitness'  meaning,  the  plaintiff  could  have  called  for  such 
explanation  as  he  deemed  necessary,  by  cross  examination.  The 
]>roof  made  by  Mrs.  Edge,  instituting  a  comparison  between  her 
child  and  that  of  Mrs.  Nelson,  was,  we  think,  irrelevant,   ar.d 
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should  have  been  rejected ;  but  we  cannot  percieve  how  such 
proof  could  have  injuriously  affected  the  plaintiff. 

As  to  the  declarations  of  Mrs.  Nelson,  while  she  had  the  slave 
in  her  possession,  if  it  were  conceded  that  she  held  as  the  guar- 
dian or  bailee  for  her  infant  son,  then  it  is  clear  that  no  declara- 
tion of  her's  could  be  received  in  evidence  to  defeat  his  rights  ; 
but  we  gather  from  the  record  that  the  character  of  her  posses- 
sion, which  she  testifies  continued  for  more  than  seven  years,  was 
an  important  inquiry ;  for,  aside  from  the  fact  whether  there 
was  a  gift,  yet  if  she  held  the  possession  of  the  slave,  claiming 
her  as  the  property  of  her  infant  son,  asserting  his  title  in  an 
open,  notorious  manner,  as  hostile  to  the  claim  of  every  one  else, 
the  statute  of  limitations  would  perhaps  have  an  important  bear- 
ing and  render  it  necessary  for  Dawkins,  or  those  claiming  under 
him,  to  show  that  by  her  acts  and  declarations  contemporane- 
ous with  her  possession  and  tending  to  show  its  character,  she 
was  holding  the  slave  as  the  property  of  Dawkins,  and  not  for 
her  son. 

We  are,  however,  of  opinion  that  the  court  misconceived  the 
law  in  the  instruction  to  the  jury,  as  to  the  force  and  effect  of 
Mrs.  Nelson's  testimony  in  respect  to  the  gift.  She  not  only 
speaks  of  a  conversation  had  in  June,  1823,  as  tending  to  show 
an  intention  to  give,  but  of  an  actual  delivery  of  the  slave,  which, 
if  made  in  pursuance  of  such  intention,  would  have  consummated 
the  gift.  The  court  could  not  then  properly  assume,  that  when 
the  witness  said  the  slave  was  given  in  1823,  that  this  was  a 
conclusion  deduced  from  the  conversation  merely,  but  should 
liave  left  the  whole  testimony  to  the  jury,  that  they  might  weigh 
it  and  determine  for  themselves  whether  the  gift  was  not  made 
in  fact,  as  consummated  by  the  delivery. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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BLOUNT  vs.  HAWKINS. 

1.  A  promise  made  by  the  surety  on  a  replevy  bond,  executed  for  the 
forthcoming  of  property  levied  on  under  attachment,  to  the  plaintiif 
in  attachment,  that  if  he  will  dismiss  the  suit,  lie,  the  surely,  will 
pay  the  de!)t,  is  an  original  undertaliing,  and  is  not  within  the  stat- 
ute of  frauds. 

Error  to  the  Circuit  Court  of  Barbour.  Tried  before  tbc 
Hon.  Geo.  Goldtbwaite. 

Sayre,  for  plaintiff  in  error. 

BuFORD,  contra: 

DARGAN,  C.  J. — The  plaintiff  bcloAV  sued  out  an  attach- 
ment against  Lunsford,  for  a  debt  of  ninetj'-two  dollars,  which 
was  levied  on  a  mare  as  the  propertj-  of  the  debtor.  The  defen- 
dant in  that  suit  executed  a  replevy  bond,  in  which  the  defen- 
dant in  this  suit,  Blount,  joined  as  security  ;  after  this  Blount 
agreed  with  the  plaintiff,  that  if  he  would  dismiss  the  attachment 
suit,  he,  Blount,  would  pay  the  debt.  The  suit  was  dismissed, 
and  this  action  is  brouglit  against  Blount  on  this  promise,  and 
the  only  question  is,  whether  it  conies  within  the  influence  of  the 
statute  of  frauds. 

I  tliink  I  can  safely  say,  that  all  the  authorities  agi*ee  in  this, 
that  if  the  promise  be  supported  by  a  new  consideration,  benefi- 
cial to  the  promisor  and  moving  from'  the  promisee,  then  it  is 
considered  an  original  undertaking  on  the  part  of  the  promisor, 
and  is  not  within  the  statute  of  frauds. — McKenzie  v.  Jackson, 
4  Ala.  230 ;  Brown  v.  Barnes,  6  Ala.  G04 ;  Leonard  v.  Vren- 
denbergh,  8  Johns.  23  ;  10  Johns.  412 ;  Nelson  v.  Boynton,  •) 
Mete.  396,  and  the  cases  there  cited. 

There  is  however,  a  conflict  between  the  decisions,  Avhether  a 
promise  made,  to  pay  an  existing  debt  of  another,  founded  only 
on  a  prejudice  or  injury  to  the  promisee,  and  without  benefit  to 
the  promisor,  can  be  enforced  as  an  original  promise.  But  we 
do  not  think  it  necessary  in  this  case  to  examine  these  decision.-^, 
or  to  decide,  whether  injury  alone  to  the  promisee  will  be  such  a 
coasideratioa  as  to  support  the  promise  ;  for  we  think  that  the 
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consideration  upon  which  the  promise  was  made  in  the  case  be- 
fore us  was  not  only  injurious  to  the  promisee,  but  also  benefi- 
cial to  the  promisor.  It  was  injurious  to  the  plaintiff  in  this, 
that  on  account  of  this  promise,  he  dismissed  his  suit  commenced 
by  attachment,  which  had  been  levied  upon,  and  created  a  lien  on 
property  belonging  to  the  original  debtor,  Lunsford.  It  was  bene- 
ficial to  the  defendant,  inasmuch  as  the  dismissal  of  this  suit  dis- 
charged him  from  his  liability  as  surety  on  the  forthcoming  bond, 
executed  by  Lunsford  and  himself,  and  we  apprehend  there  can 
be  no  doubt  that  the  promise  must  be  enforced,  when  the  con- 
sideration is  not  only  an  injury  to  the  promisee,  but  also  bene- 
ficial to  the  promisor. 

Let  the  judgment  be  affirmed. 


SMITH,  USE,  &c.  vs.  HOOKS,  et  al. 

I.  The  recovery  and  satisfaction  of  a  judgment  in  an  action  of  Trover, 
for  the  conversion  of  a  slave,  who  was  drowned  while  in  the  pos- 
session of  the  defendant  under  a  contract  of  hiring,  damages  being 
assessed  for  her  vaUie  al  the  time  of  the  converson,  vests  the  title  in 
the  defendant  from  the  time  of  the  conversion,  and  hire  caimot  be 
recovered  for  the  unexpired  part  of  the  term. 

Error  to  the  County  Court  of  Sumter. 

R.  H.  Smith,  for  plaintiff  in  error. 

It  is  settled  by  many  authorities  that  in  trover  the  plaintiff 
may  recover  the  value  of  the  property  at  the  time  of  conversion, 
or  at  any  time  between  that  and  the  trial. — ^Tatum  v.  Manning, 
9  Ala.  144. — The  case.  White  v.  Martin,  1  Por.  215,  only  holds 
that  slaves  born  pending  the  suit  cannot  be  recovered,  but  this 
does  not  conflict  with  the  principle  above.  Indeed  the  court 
say,  in  White  v.  Martin,  that  plaintiff  might  have  dismissed  his 
suit,  and  brought  another,  including  the  issue. — The  case  Lee 
V.  Mathews,  10  Ala.  682,  is  in  principle  to  the  same  point. 

The  property  in  the  goods  is  not  changed  by  the  default  of 
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defendant,  but  by  the  recovery  of  the  judgment,  (Carlisle  v. 
Burlcy,  3  Grcenl.  250  :)  and  it  would  have  been  more  proper  to 
have  said,  by  the  payment  of  the  judgment. 

The  time  of  conversion,  laid  in  the  declaration,  cannot  be  con- 
clusive, because  the  time  need  not  be  proved  as  laid,  and  parol 
evidence  is  admissible  to  shoAv  for  what  the  recovery  actually 
vas.— 4  Phil.  Ev.  note  590,  p.  837-9,  ib.  829 ;  Robertson  v. 
Windham,  9  Por.  397.  The  death  of  the  slave  did  not  excuse 
defendant  from  paying  hire  for  the  whole  year. — Perry  v.  Hew- 
lett, 5  Por.  318.  If  so,  to  hold  that  in  this  case  he  is  excused, 
would  be  to  establish,  that  although  defendant  would  not  have  been 
excused  by  natural  death  of  the  slave,  yet  he  is,  because  he  caused 
her  death ;  for  if  plaintiff  asserted  his  right  to  damages  for  the 
wrong,  the  principle  insisted  on  would  excuse  the  hire.  It  is 
certainlv  not  wrong  to  allege  the  drowning  at  the  time  it  actu- 
ally took  place.  The  plaintiff  had  a  right  to  do  as  he  did,  to 
waive  his  right  of  action  in  trover,  until  the  termination  of  the 
hiring,  and  to  recover  the  hire,  and  to  treat  the  conversion  as 
accruing  at  its  expiration. 

Huntington,  contra: 

Recovery  in  trover,  vests  the  title  of  the  property  in  the  de- 
fendant, and  the  damages  recovered  are  the  price  of  the  chattel 
so  transferred  by  operation  of  law  ;  and  when  the  judgment  is 
satisfied,  the  vesting  of  the  property  in  the  defendant  relates 
back  to  the  time  of  the  conversion. — White  v.  Martin,  1  Por. 
215.  It  follows  from  this,  that  the  defendant  in  error  having 
converted  the  negro  during  the  year  for  which  he  hired  her,  hav- 
•  ing  paid  her  value  under  execution  for  said  conversion,  was  only 
bound  to  pay  hire  from  the  beginning  of  the  year  up  to  the  time 
when  the  conversion  occurred ;  for  then  the  title  of  the  property 
was  changed,  and  the  negro  became  his  by  relation,  from  thp 
time  when  the  judgment  against  him  was  satisfied.  The  defen- 
dant's plea  therefore  was  good. 

DARGAN,  C.  J.— Without  alluding  to  the  form  of  the 
pleadings,  I  will  content  myself  with  stating  the  facts  presented 
by  them,  and  which  give  rise  to  the  question  of  law  that  we 
must  decide.  The  defendant.  Hooks,  liired  of  the  plaintiff  a 
female  slave  for  the  year  1847,  and  gave  the  note  declared  on 
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to  secure  the  payment  of  the  hire.  On  the  15th  day  of  July, 
1847,  during  the  term  of  hire,  the  slave  was  drowned,  under  cir- 
cumstances that  rendered  the  defendant  liable  for  her  value.  In 
February  1848,  the  plaintiff  brought  an  action  of  trover  against 
Hooks,  laying  the  conversipn  on  the  day  she  Avas  drowned,  and 
recovered  damages,  which  were  assessed  at  the  ,value  of  the 
slave  on  the  day  of  the  conversion.  But  at  the  request  of  the 
plaintiff's  counsel,  interest  upon  the  damages  vras  not  allowed  un- 
til the  first  day  of  January,  1848,  at  which  time  the  term  of  hir- 
ing expired.  Upon  these  facts,  the  question  is,  whether  the 
plaintiff  can  recover  hire  from  the  15th  of  July,  1847,  the  day 
on  which  the  conversion  took  place. 

It  is  very  clear,  that  one  who  hires  a  slave,  or  any  other  chat- 
tel, cannot  dissolve  the  contract  of  hiring,  or  relieve  hiinself 
from  the  payment  of  the  hire,  by  a  conversion  of  the  chattel  dur- 
ing the  term.  But  if  he  violates  the  obligations  of  his'  contract 
of  hiring,  and  destroys  the  chattel,  we  think  it  equally  clear 
that  the  owner  is  not  bound  to  wait  until  the  time  of  hiring  is 
expired,  but  may  abandon  the  contract,  and  sue  in  trover.  He 
is  not,  however,  compelled  to  do  so ;  he  may  wait  until  the  term 
of  hiring  is  expired,  and  sue  for  the  hire,  as  well  as  for  a  failure 
to  return  the  chattel  hired.  But  if  he  brings  trover  either  be- 
fore or  after  the  term  of  hiring  is  expired,  and  recovers  the 
value  of  the  chattel  at  the  date  of  the  conversion,  and  the  re- 
covery is  satisfied,  the  title  of  the  chattel  must  then  be  consid- 
ered as  vested  in  the  defendant  from  the  time  of  the  conversion  ; 
for  the  rule  is  well  settled,  that  a  recovery  and  satisfaction  in 
the  action  of  trover  vest  the  title  of  the  chattel  in  the  defendant 
from  the  time  of  the  conversion. — White  v.  Martin,  1  Por.  215; 
Hepburn  v.  Sewell,  5  Har.  &  J.  211. 

It  will  follow,  I  think,  that  the  contract  of  hiring  must  be  con- 
sidered as  dissolved,  from  the  time  the  title  vests  absolutely  in 
the  party  who  first  hired,  and  then  converted  the  chattel,  and 
from  that  time  the  plaintiff  cannot  recover  hire.  But  it  may  be 
urged,  that  this  view  would  preclude  the  plaintiff  fi;om  recover- 
ing in  assumpsit  for  the  hire  of  the  slave,  after  a  recovery  ii« 
trover,  although  the  damages  were  assessed,  not  according  to  the 
value  of  the  slave  at  the  time  of  the  conversion,  but  at  the  time 
the  slave  should  have  been  returned  to  the  owner.  TJiis  ques- 
tion I  will  not  decide,  because  it  is  not  absolutely  necessary. 
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But  I  hold  that  if  the  value  of  the  slave  is  estimated  according  to 
its  value  at  the  date  of  the  conversion,  the  satisfaction  of  the 
recovery  vests  the  title  in  the  defendant  from  the  time  of  the 
conversion,  and  from  that  time  no  hire  can  be  recovered;  and  if 
the  plaintiff  could  be  permitted  to  recover  hire  after  the  conver- 
sion, he  must  show  that  the  value  of  the  slave  was  not  estimat- 
ed at  the  time  of  the  conversion,  but  at  the  time  the  slave  should 
have  been  returned  to  him.  That  the  plaintiff  waived  interest 
on  the  value  of  the  slave  from  the  date  of  the  conversion  until 
the  end  of  the  terra  of  the  hiring,  caimot  aid  him,  for  the  value 
of  the  slave  at  the  time  of  the  conversion  he  has  received  ;  this 
deprives  him  of  title  from  that  time,  and  if  he  could  be  permitted 
at  all  to  recover  hire  after  a  recovery  in  trover,  he  must  show 
that  the  damages  assessed  were  estimated  according  to  the  value 
of  the  slave,  when  it  should  have  been  returned  to  him,  and  not 
according  to  the  value  when  converted. 

The  ruling  of  the  court  does  not  contravene  the  law,  and  the 
judgment  must  be  affirmed. 


AMASON  vs.  NASH,  et  al. 

1.  It  is  erroneous  to  render  judgment  by  default,  before  a  declaration 
has  been  filed. 

Error  to  the  Circuit  Court  of  Sumter. 

Reavis,  for  plaintiff  in  error  : 

1.  The  judgment  was  rendered  by  default,  before  a  declara- 
tion was  filed,  as  appears  by  the  certificate  of  the  clerk,  which 
states  that  the  declaration  was  filed  after  the  adjournment  of  the 
court  which  rendered  the  judgment.  This  certificate  is  part  of 
the  record. — McElroy  v.  Dwight,  1  Stew.  149. 

2.  It  is  error  to  render  judgment  by  default,  before  a  de- 
claration is  filed. — Rankin  v.  Crowill,  Minor,  125  ;  McElroy  v. 
Dwight,  1  Stew.  149  ;  Ohver  v.  Judge,  2  Stew.  483 ;  Master- 
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son  V.  Beasley,  1  Stew.  &  Por.  247  ;  Evans  v.  Bridges,  4  Por. 
350  ;  Wheeler  v.  Ballard,  6  Por.  358  ;  B3nson  v.  Campbell,  6 
Por.  455  ;  Napper  v.  Noland,  9  Por.  218  ;  Price  v.  Chevers,  9 
Por.  511 ;  Ware  v.  Todd,  1  Ala.  199  ;  Wellborn  v.  Slieppard, 
5  Ala.  674;  Tunstall  v.  Donald,  15  Ala.  841.  And  the  error 
cannot  cannot  be  cured  by  filing  a  declaration  afterwards. — 
Rankin  v.  Crowill,  Minor,  125. 

DARGAN,  C.  J. — The  authorities  cited  on  the  brief  of  the 
plaintifPs  counsel  conclusively  show  that  a  judgment  by  default 
without  a  declaration  is  erroneous.  We  have  in  our  practice,  it 
is  true,  greatly  relaxed  the  stringent  rules  of  the  common  law; 
but  we  never  have  sustained  a  judgment  by  default,  when  there 
was  no  declaration.  The  record  before  us  shows  that  at  the 
time  the  judgment  was  rendered,  no  declaration  had  been  filed, 
nor  was  it  filed  until  after  the  adjournment  of  the  court.  The 
rendition  of  judgment  without  a  declaration  was  an  error  which 
the  plaintiff  could  not  cure  by  filing  a  declaration  after  the 
court  adjourned. — See  McElroy  v.  Dwight,  1  Stewart,  149 ; 
Rankin  v.  Crowill,  Minor's  R.  125. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


PRINCE,  Adm'r,    vs.  BATES. 

1.  In  a  proceeding  under  the  statute  before  the  Orphans'  Court,  to  com- 
pel tlie  administrator  of  a  deceased  vendor  to  make  title  to  land, 
which  had  been  sold  by  the  deceased,  and  for  which  he  had  exe- 
cuted his  title-bond,  the  administrator  is  the  only  indispensable  party 
defendant  to  the  petition,  and  he  may  sue  out  a  writ  of  error  alone 
to  reverse  a  decree  rendered  against  him. 

2.  The  fact  that  the  deceased  vendor  assumed  to  sell  the  land  and  exe- 
cuted his  bond  for  title  raises  the  presumption  of  ownership  in  him, 
and  the  onus  of  showing  an  outstandiug  title  is  cast  on  the  adverse 
party. 

.3.  If  the  person  holding  the  bond  for  title  has  sold  a  part  of  the  land  to 
a  third  person,  the  Orphans'  Court  is  not  thereby  deprived  of  juris- 
diction. 

8 
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4.  If  the  obligee  of  the  bond  transfers  to  his  vendor  the  notes  of  a  third 
person,  to  whom  he  has  sold  a  part  of  land,  and  takes  np  his?  own 
notes,  the  vendor  has  a  fien  on  that  part  of  the  land  thus  sold,  for  the 
payment  of  the  notes- transferred,  whicli  is  not  lost  by  his  failure  to 
fix  the  liability  of- t-lie  endorser  by  suit  against  the  maker,  and  it  »» 
erroneous  to  decree  that  the  administrator  shall  make  title  to  the 
Innd  until  the  notes  thus  transferred  have  been  fully  paid. 

Error  to  the  Probate  Court  of  Marengo. 

Brooks  &  Manning,  for  plaintiff: 

1.  The  purchaser  of  land  holding  a  bond  for  title  must  have 
paid  all  the  purchase  money  before  he  is  entitled  to  a  decree  di- 
recting the  administrator  to  convey.  If  any  portion  of  the  pur- 
chase money  remain  unpaid  the  court  will  refuse  the  prayer  for 
a  conveyance. — Driver,  adm'r,  v.  Hudspeth,  16  Ala.  350.  In 
this  case  the  only  evidence  of  the  payment  of  the  purchase  mo- 
ney offered  by  Bates,  Avas  the  production  of  his  original  notes. 
But  the  administrator  proved  that  Bates  took  up  his  original 

^tes  by  giving  to  Fareinholt,  the  vendor,  a  note  on  one  Posey, 

ayable  to  Bates  and  by  Bates  endorsed  to  one  Fareinholt,  which 

said  note  remains  unpaid.     Ergo,  the  purchase  money  has  not 

been  all  paid,  and  the  vendee,  Bates,  is  not  entitled  to  his  decree. 

2.  To  entitle  the  vendee  to  a  conveyance,  he  should  have  a 
perfect  equity.  In  this  case  it  appears  that  Bates,  before  filing 
his  petition,  had  sold  a  part  of  the  lands  to  Posey,  (for  which 
the  above  mentioned  note  was  given;)  therefore  Posey's  heirs, 
and  not  Bates,  were  and  are  entitled,  upon  the  payment  of  the 
balance  of  the  purchase  money,  to  have  that  portion  of  the  lands 
conveyed  to  them.  But  the  court  ordered  the  administrator  to 
convey  the  entire  tract  to  Bates. 

3.  The  court  of  equity,  and  therefore  the  Orphans*  Court, 
will  not  compel  a  vendor  who  has  no  title  to  convey.  In  this 
ciase  objection  that  the  vendor  had  no  title  was  made  in  the  court 
below,  and  no  proof  whatever  of  title  in  Fareinholt  was  made, 
excepting  his  parol  admissions  ;  which  evidence  is  entirely  msuf- 
ficient. 

Huntington,  contra: 

1.  There  was  no  proof  that  Fareinholt  used  statutory  diligence 
to  recover  the  notes  of  Posey,  substituted  for  those  of  Bates  and 
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endorsed  by  Bates  when  his  own  notes  were  given  up.  In  En- 
gland the  effect  of  taking  a  note  under  such  circumstances,  is, 
that  the  creditor  cannot  proceed  for  the  original  debt,  Avithout 
8ho^^'mg  the  use  of  due  dihgence  to  obtain  payment  of  the  sub- 
stituted note,  and  notice  to  the  party  of  its  dishonor. — Bates  v. 
Ryland,  6  Ala.  473,  citing  Story  on  Bills,  127,  §  112.  In  New 
York  it  is  held,  that  the  original  debt  is  ffone  by  the  acceptance 
on  account  of  it  of  a  note  on  a  third  person  endorsed  by  the 
debtor,  so  that  no  remedy  whatever  can  be  had,  except  upon  the 
endorsement. — Frisbie  v.  Larned,  21  Wend.  452.  Such  is 
clearly  the  law  under  our  statute ;  for,  if  the  creditor  by  his  own 
laches  loses  the  right  to  sue  upon  the  endorsement,  it  Avould  de- 
feat the  statute  to  allow  him  to  sue  upon  the  original  conside- 
ration, 

2.  As  to  the  point,  that  there  was  no  sufficient  proof  that  Fa- 
reinholt  was  the  owner  of  the  land,  the  decree  recites  that  he 
was.  In  addition,  the  bond  for  titles  and  the  written  admission 
made  out  a  prima  facie  case  which  was  not  repelled  by  any 
countervailing  proof  whatever  on  the  part  of  the  plaintiff  in  error. 
The  presumption  of  law  is,  that  the  title  is  in  the  vendor  Avho 
gives  a  bond  for  title,  and  he  can  only  resist  a  specific  perform- 
ance by  showing  affirmatively  that  the  title  is  in  somebody  else. 
We  were  not  bound  to  prove  negatively  that  Fareinholt  had  not 
acted  fraudulently  in  selling  us  the  land. 

3.  As  to  the  heirs  of  Posey,  they  could  not  be  made  parties 
to  this  statutory  proceeding,  because  they  did  not  hold  I'arein- 
holt's  bond  for  title.  The  statute  is  only  for  the  benefit  of  those 
who  hold  a  decedent's  bond  for  titles.  The  practical  operation 
is  the  same,  for  whenever  Bates  should  get  a  deed  from  the  ad- 
ministrator of  his  vendor,  he  would  be  a  trustee  for  his  own  ven- 
dees, as  to  the  portion  sold  them. 

4.  As  to  the  objection  that  no  guardian  ad  litem,  was  appointed 
for  Mrs.  Dew,  (she  and  her  husband  being  non-residents  and 
made  parties  by  pubUcation,)  a  married  woman  has  no  separate 
existence  in  law,  and  if  a  guardian  ad  litem  be  necessary  for  her, 
where  is  the  use  of  making  her  husband  a  party  ?  The  husband 
becomes  the  owner  of  his  wife's  property  in  the  hands  of  her 
guardian  immediately  upon  marriage,  and  if  she  die  while  the 
guardian  has  it,  the  husband  can  sue  for  and  recover  it. — Pitta 
r.  Curtis,  4  Ala.  350. 
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6.  The  writ  of  error  ought  to  be  dismissed  for  want  of  proper 
parties.  The  infants  by  tlicir  guardian  ad  litem  and  Mr.  and 
Mrs.  Dew  ought  to  have  joined  in  suing  out  the  writ  of  error. 
That  the  objection  is  good  at  this  time,  see  Jamieson  v.  Col- 
burn,  1  S.  &  P.  258;  Billingslea  V.  Abercrombie,  2  ib.  24. 

CHILTON,  J.— 1.  We  do  not  think  this  writ  of  error  should 
be  dismissed  for  wanl^of  proper  parties,  as  in  our  opinion  tho 
proper  parties  are  before  the  eourt.  In  applications  of  this 
kind,  the  statute  seems  to  regard  the  administrator  or  executor 
of  the  deceased  vendor  as  the  only  indispensable  party  defend- 
ant, though  others  interested  could  perhaps  come  in,  propound 
their  interest  and  be  allowed  also  to  defend.  Nothing  of  this 
kind,  however,  occurred  in  the  court  below,  and  the  case  is  pro- 
perly represented  in.  this  court  by  the  administrator  against 
whom  the  decree  v."  as  rendered,  as  the  plain  tiff  in  error. — Clay's 
Dig.  157,  §  38.  The  motion  to  dismiss  the  writ  must  be  over- 
ruled ;  for  if  the  objection  taken  Averc  well  founded,  this  court 
would  allow  the  writ  to  be  amended  undrr  the  act  of  1843. — 
Clay's  Dig.  312,  §  39. 

2.  The  statute  enacts,  "  That  when  any  person  owning  lands 
or  tenements,  shall  sell  the  same,  and  enter  into  bond  or  obliga- 
tion to  make  titles  thereto,  and  shall  depart  this  life  with.out  hav- 
ing made  titles,  in  that  case  the  person  to  v/hom  such  bond  or  obli- 
gation was  given,  his  executors  or  administrators,  may  petition  the 
Orphans'  Court  of  the  county,  where  probate  of  the  will  of  such 
deceased  person  was  taken,  or  letters  of  administration  granted, 
to  compel  the  executors  or  administrators  to  make  titles,  agree- 
ably to  the  bond  or  obligation  given  by  the  decedent,"  &c.  It 
then  prescribes  notice  to  be  given  by  publication  in  some  news- 
paper in  the  State  once  a  month  for  at  least  three  months,  Vihcn 
the  court  may,  if  it  find  the  said  contract  was  fairly  made,  order 
the  executor  or  administrator  to  make  titles  as  such,  to  the  lands, 
&c.  We  have  recently  held,  (16  Ala.  348,)  that  in  proceeding 
under  this  statute,  the  petition  should  disclose  that  the  deceased 
was  the  owner  of  the  land  at  the  time  of  his  death.  No  objec- 
tion is  taken  in  this  case  to  the  petition,  which  indeed  appears  to 
be  very  correctly  drawn  ;  but  it  is  insif  t'.  d  that  the  parol  decla- 
rations of  the  decedent,  that  he  was  the  ov,  ner  of  the  land,  as  set 
out  in  the  bill  of  exceptions,  were  insufficient  to  show  that  he  was 
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the  owner.  Bo  this  as  it  mcay,  we  think  the  presumption  of 
ownership  is  created  by  his  assuming  to  sell  the  land  and  exe- 
cuting his  bond  for  title,  and  the  onus  of  showing  an  outstanding 
title  was  thus  cast  on  the  adverse  party. — Samuels  v.  Finley,  7 
Ala.  635. 

3.  Neither,  in  our  opinion,  would  the  fact  that  the  person 
holding  the  bond  for  title  had  sold  a  portion  of  the  land  to  a  third 
party,  deprive  the  Orphans'  Court  of  jurisdiction.  It  is  indis- 
pensable that  he  should  procure  a  title  himself,  before  he  can 
comply  with  his  engagement  to  convey  a  title  to  his  vendee,  and 
if  he  has  paid  in  full  for  the  land,  so  as  to  relieve  it  from  all  liens 
which  the  decedent  could  assert  against  it  for  the  purchase  mo- 
ney, and  holds  the  title-bond  for  the  latter,  the  administrator 
has  no  concern  with  the  disposition  which  he  intends  to  make,  or 
has  contracted  to  make  of  the  title,  after  it  shall  have  vested  in 
him. 

4.  We  are  informed  by  the  bill  of  exceptions  in  this  case,  that 
Bates  havmg  purchased  the  land  from  Fareinholt,  took  his  title- 
bond  and  executed  his  notes  for  the  purchase  money ;  that  he 
afterwards  sold  a  portion  of  the  land  to  one  Posey,  and  took  Po- 
sey's notes,  Avhich  he  endorsed  to  Fareinholt,  and  took  up  his 
own  notes,  paying  the  balance  in  money ;  Posey  died  and  his  es- 
tate was  declared  insolvent,  and  paid  on  final  settlement  only 
seventy  per  cent,  to  the  creditors.  The  balance  upon  the  notes 
of  Posey  remains  unpaid.  It  is  insisted  that,  inasmuch  as  it 
does  not  appear  that  Fareinholt  prosecuted  the  maker  of  the 
note  endorsed  by  Bates  so  as  to  fix  a  liability  on  Bates  as  en- 
dorser, that  he  must  be  discharged  from  the  notes  and  the  ar- 
rangement regarded  as  a  complete  payment,  so  far  as  Bates  is 
concerned.  However  true  this  would  be,  as  respects  the  notes 
of  a  party  disconnected  from  the  purchase  of  this  land,  Ave  think 
it  very  clear  in  the  case  before  us,  that  as  the  notes  of  Posey 
were  given  to  Bates  in  consideration  of  the  purchase  of  a  portion 
of  this  land.  Bates  held  a  Hen  on  the  land  thus  sold  for  the  pay- 
ment of  the  purchase  money.  It  is,  further,  a  well  settled  rule 
of  law,  that  where  a  party  endoi'ses  and  transfers  a  note  secured 
by  a  lien,  which  is  in  the  nature  of  an  equitable  mortgage,  he 
transfers  with  it  the  lien  for  its  security.  In  other  words,  the 
debt,  which  is  the  principal,  being  assigned,  the  lien,  which  is  the 
incident,  follows  it  into  the  hands  of  the  assignee,  and  tliis  lien  is 
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not  lost,  although  the  endorsee  or  assignee  may  have  lost  his  re- 
course as  against  the  assigner  or  endorser. — Roper  v.  McCook 
&  Robison,  7  Ala.  318.  It  is  very  clear  that  a  court  of  equity 
would  decree  a  sale  of  that  portion  of  the  land  sold  by  Bates  to 
Posey  in  satisfaction  of  the  balance  of  the  note  of  Posey,  in  vir- 
tue of  the  lien;  and  this  being  so,  that  no  court  should  compel 
Fareinholt  to  part  with  his  title  to  that  portion  until  the  demand, 
which  constitutes  a  lien  upon  it,  shall  have  been  satisfied. 

In  Driver  v.  Hudspeth,  16  Ala.  348,  we  held  that  the  vendee 
who  sought  title  by  this  summary  remedy  must  show  that  he 
has  an  equitable  right  to  the  land,  freed  from  the  lien  of  the  ven- 
dor, before  the  Orphans'  Court  can  properly  decree  title  to  be 
made  by  the  personal  representative.  In  this  case,  it  is  true,  the 
decedent  may  have  lost  his  lien  which  he  originally  had  as  against 
Bates,  by  losing  his  recourse  upon  his  endorsement;  but  then 
Bites  having  sold  and  transferred  the  note  to  his  vendor,  the  lat- 
i;er  is  subrogated  to  the  rights  of  Bates,  and  consequently  still 
retains  a  lien  on  the  portion  of  the  land  wdiich  Bates  sold.  Thus 
the  case  is  brought  within  the  influence  of  the  decision  of  Driver 
V.  Hudspeth. 

It  results  from  this  view,  that  the  Orphans'  Court  erred  in 
decreeing  that  the  administrator  should  convey  before  the  re- 
mainder of  the  note  on  Posey  was  paid. 

Let  the  decree  be  reversed,  and  the  cause  remanded. 


PURDOM  &  McBROOM,  Adm'rs.  vs.  McBROOM. 

i.  When  the  settlement  of  an  insolvent  estate  is  pending  in  the  Chan, 
eery  Court,  and  a  final  decree. has  been  rendered  in  favor  of  tlie 
creditors  against  the  admiiiistrators,  and  a  balance  is  foimd  in  the 
handa,  of  the  administrators  after  satisfying  all  claims  against  the 
estate,  a  distributee  of  the  estate  may  profound  his  interest  to  the 
court  by  pcjiition,  praying  to  be  made  a  party  to  the  cause,  and  for  a 
decree  agtynst  the.adniinistrators  in  his  favor,  for  his  distributive 
share  of  the  balance  in  their  hands  to  be  distributed. 
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2.  But  it  is  erroneous  to  reader  a  final  decree,  in  sucli  a  case,  in  favor 
of  a  distributee,  against  the  administrators,  without  giving  them  no- 
tice of  the  filing  of  the  petition,  and  tlius  allowing  them  an  oppor- 
tunity to  contest  the  petitioners  claim. 

Error  to  the  Chancery  Court  of  Madison.  Tried  before 
the  Hon.  D.  G.  Ligon. 

On  the  5th  of  June,  1850,  Stephen  McBroom  filed  his  peti- 
tion in  the  Chancery  Court  of  Madison,  in  which  he  alleged  thai 
Ji  cause  entitled  "  In  Re,  estate  of  Wm.  McBroom,  deceased," 
had  been  transferred  to  said  court  from  the  Orphans'  Court  of 
said  county  ;  that  a  final  decree  had  been  rendered  in  said  cause, 
in  favor  of  certain  creditors  of  said  estate,  against  the  adminis-^ 
trators  ;  that  by  the  master's  report  made  in  said  cause,  a  large 
balance  was  found  remaining  in  the  hands  of  the  administrators, 
after  satisfying  all  claims  against  said  estate  ;  and  that  the  pe- 
titioner was  one  of  the  heirs  at  law  of  the  deceased.  The  petition 
prayed  a  reference  to  the  master,  to  ascertain ,wio  were  the  heirs 
at  law  of  the  deceased,  and  the  amount  to  Avhigh  each  one  would 
be  entitled  of  the  fund  remaining  in  the  hands  of  the  adminstra- 
tors  to  be  distributed,  and  for  a  decree  against  said  administra- 
tors for  petitioner's  distributive  share. 

On  the  same  day  the  petition  was  referred  to  the  master,  who 
made  his  report  on  the  next  day,  in  favor  of  the  petitioner,  as 
one  of  the  heirs  at  law  of  the  deceased. 

The  report  was  forthwith  confirmed,  and  a  final  decree  ren- 
dered against  the  administrators,  for  the  petitioner's  distribu- 
tive share  of  the  surplus  of  said  estate,  in  said  administrators' 
hands  to  be  distributed,  as  ascertained  by  the  master's  re- 
port. 

The  administrators  were  not  notified  of  the  filing  of  the  peti- 
tion, or  of  the  subsequent  proceedings,  and  they  have  now  sued 
out  a  writ  of  error  to  reverse  the  decree  rendered  against  them. 

C.  C.  &  J.  W.  Clay,  for  plalntifis  in  error  : 
In  Cheuy  &  Bell  vs.  Belcher,  5  Stew.  &  Por.  133,  it  is  de- 
cided that,  on  a  bill  to  compel  distribution,  although  final  settle- 
ment has  been  made  by  the  Orphans'  Court,  the  administrator 
is  not  precluded  from  showing  (1)  a  mistake  in  the  settlement, 
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(2)  payments  subseouent  to  settlement,  or  (3)  any  other  matter 
which,  in  equity  and  good  conscience,  should  be  admitted  as  a 
defence. 

In  Biackwell's  Ex'rs.  v.  Meneesc,  5  Stew.  &  Por.  397,  the 
court,  after  reciting  the  proceedings  on  the  final  settlement  of  the 
estate,  remark,"  unless  the  nunc  pro  ^wnc  judgment,  which  is  here 
sought  to  be  reversed,  can  be  attached  as  a  sequel  to  the  above 
recited  prececding,  there  is  nothing  to  sustain  it  •whatever."  In 
the  case  at  bar,  the  decree  was  not  nunc  pro  tunc,  but  a  proceed- 
ing entirely  separate,  and  apart  from  the  final  settlement.  The 
necessity  of  citation,  and  its  service,  is  shown  by  Welch's  Adm'r. 
V.  Walker  &  Wife,  4  Por.  121. 

Previous  to  a  final  decree  upon  a  bill  filed  to  compel  a  disti- 
tution  of  an  estate,  all  the  distributees  should  be  made  parties, 
or  reason  shown  why  the  same  cannot  be  done. — Draughon  v. 
French's  Adm'r,  4  Por.  368. 

On  the  final  settlement  of  an  estate,  all  the  necessary  parties 
must  be  before  the  court,  otherwise  there  is  "  a  total  absence  of 
jurisdiction  in  the  court  to  render  any  decree  whatever." — Boy- 
ett  et  al.  v.  Kerr,  7  Ala.  15. 

No  counsel  for  defendant. 

DARGAN,  C.  J. — When  a  cause  involving  the  administra- 
tion of  an  estate  is  transferred  from  the  Orphans'  Court  to  the 
Court  of  Chancery,  the  chancellor  receives  it  as  a  cause  pend- 
ing in  his  court,  in  the  condition  in  which  he  finds  it.  In  his 
subsequent  proceedings,  however,  he  is  governed  by  the  practice 
of  his  own  court,  but  applies  the  same  rules  of  law  to  the  case, 
that  would  govern  it  if  the  cause  had  continued  in  the  Orphans' 
Court.— Hall  v.  Wilson,  14  Ala.  295  ;  TaUaferro  v.  Brown,  11 
Ala.  702.  The  cause  is  pending  in  the  Chancery  Court  from 
the  time  when  it  is  received ;  but  from  that  time  forward,  the 
practice  which  should  govern  it  to  a  conclusion  should  conform, 
as  near  as  can  be,  to  those  rules  that  would  govern  if  the  suit 
had  been  regularly  commenced  by  bill. 

But  what  has  been  done  in  the  Orphans'  Court,  if  in  accor- 
dance with  law  and  the  practice  of  that  court,  is  regularly  done, 
and  the  decree  cannot  be  reversed  because  the  proceedings  of  the 
Orphans'  Court  do  not  conform  to  the  practice  of  a  Court  of 
Chancery. 
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I  have  said  this  mucli  to  show  the  propriety  of  allowing  the 
petitioner  the  relief  Avhich  he  seeks  hy  petition,  instead  of  com- 
pelling him  to  file  a  bill.  For  if  the  cause  had  been  regularly 
commenced  in  the  Court  of  Chancery,  the  petitioner  Avould  have  " 
been  a  proper,  if  not  a  necessary  party,  and  being  a  proper  par- 
ty, we  should  presume  he  would  have  been  made  a  defendant  to 
the  bill,  and  therefore  might  have  obtained  by  petition  any  sur- 
plus to  which  he  might  have  been  entitled  under  the  decree. 

But  I  know  of  no  case  where  one  should  be  decreed  to  pay 
money  to  another  upon  a  petition,  Avitliout  giving  him  notice  of 
the  petition,  and  allowmg  him  an  opportunity  to  contest  it;  and 
in  the  case  before  us,  we  think  it  clear,  that  no  decree  should 
have  been  rendered  against  the  administrators,  until  they  had 
been  notified  of  the  petition,  and  thus  an  opportunity  had  been 
given  them  to  controvert  the  petitioner's  claim ;  for  in  the  admin- 
istration of  insolvent  estates,  (which  this  appears  to  be)  the  dis- 
tributees are  not  necessary  parties  to  the  settlement  in  the  Or- 
phans' Court,  and  when  the  settlement  of  such  an  estate  is  trans- 
ferred to  the  Court  of  Chancery,  the  cause  proceeds  between 
the  creditors  and  the  administrator,  Avithout  even  bringing  to  the 
notice  of  the  court  the  names  of  the  distributees.  They  are  stran- 
gers to  the  record,  and  should  not  be  allowed  to  interpose  by  pe- 
tition and  claim  under  the  decree,  without  giving  the  party 
notice  Avho  is  to  respond  "to  their  claim.  This  view  shows  that 
the  decree  of  the  chancellor  is  erroneous. 

The  petition  was  filed  on  the  5th  day  of  June,  1850  ;  on  the 
Cth  an  order  of  reference  was  made  upon  it,  and  at  the  same 
time  a  final  decree  was  rendered  in  conformity  with  the  prayer 
of  the  petition ;  but  the  administrators  had  no  notice  of  this 
proceeding,  nor  any  opportunity  to  controvert  the  petitioner's 
right,  or  to  deny  their  liabihty  to  his  demand.  No  principle 
will  justify  such  proceedings,  and  the  decree  must  be  reversed, 
and  the  cause  remanded. 
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ARRINGTON  vs.  BURTON. 

1.  If  an  agent,  having  parol  authority  to  fill  np  a  blank  to  which  his 
principal  has  simply  signed  his  name,  converts  the  blank  into  a  seal- 
ed instrument,  his  principal  is  not  bound  by  it. 

Error  to  the  Circuit  Court  of  Greene.  Tried  before  the 
Hon.  Jno.  D.  Phelan. 

Covenant  by  the  plaintiff  in  error  against  the  defendant,  in  a 
bond  for  sixty  dollars,  purporting  to  have  been  given  for  the 
hire  of  a  negro.  The  circumstances  under  which  the  bond  was 
executed  sufficiently  appear  in  the  opinion. 

Murphy  for  plaintiflF  in  error. 

J.  B.  Clarke,  contra: 

1.  No  one  can  fill  up  a  blank  in  a  sealed  instrument,  so  as 
to  bind  a  person  who  has  signed  his  name  simply  to  the  blank  with- 
out special  authority  to  do  so. — Manning  &  Adams  v.  Nor- 
wood, 1  Ala.  429 ;  2  Brock,  64 ;  17  S.  &  R.  438  ;  6  G.  &  J. 
250  ;  7  Black.  413  ;  6  M.  &  W.  214-15. 

2.  One  authorIz3d  to  fill  up  a  blank  is  a  special  and  limited 
agent,  and  if  he  exceeds  his  authority,  his  principal  is  not  bound. 
Story  on  Agency  115. — Fisher  &  Johnson  v.  Campbell,  9  Por. 
210;  Gullett  v.  Lewis,  3  Stew.  23. 

PARSONS,  J. — The  contract  was  made  between  the  defen- 
dant and  the  plaintiff's  agent.  At  the  time  of  the  contract,  the 
defendant  was  in  the  act  of  leavin«;  for  Vir ovinia,  and  informed 
the  agent,  that  he  had  left  a  blank  with  his  signature,  with  Mr. 
Whitworth,  who  would  sign  as  his  surety,  and  requested  the 
agent  to  fill  it  up  for  the  hire  according  to  the  agreement ;  and 
the  agent  proved  on  the  trial,  that  it  was  done  accordingly,  but 
stated  expressly,  that  nothing  was  said  about  the  character  of 
the  instrument,  nor  whether  it  was  to  be  under  seal  or  not.  The 
bill  of  exceptions  is  rather  obscure  in  some  respects,  but  it  is  to 
be  construed  most  strongly  against  the  plaintiff  in  error.  Our 
inference  from  it  is  that  the  blank  was  filled  up  so  as  to  make 
it  an  instrument  under  seal,  by  the  agent,  in  the  absence  of  the 
defendant.     It  is  clear  that  it  did  not  bind  him. 

Let  the  judgment  be  affirmed. 
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SLOAN  vs.  McKINNEY,  Adm'r. 

1.  All  administrator  is  chargeable  on  final  settlement  with  money  re- 
ceived by  him  after  his  removal  from  office,  from  an  attorney  who 
had  collected  it  on  debts  of  the  estate,  which  had  been  placed  in  his 
hands  for  collection  by  the  administrator  before  his  removal. 

Error  to  the  Court  of  Probate  of  Limestone. 

The  Court  of  Probate  charged  Sloan,  on  the  final  settlement 
of  his  administration  on  the  estate  of  Wm.  L.  Harris,  deceased, 
with  the  sum  of  four  hundred  dollars,  which  he  had  received  in 
November,  1849,  from  an  attorney  in  whose  hands  he  had  placed 
certain  debts  due  the  estate,  while  he  was  acting  as  administra- 
tor. Sloan  was  removed  from  the  administration  in  March, 
1849,  and  the  attorney  afterwards  paid  the  money  to  him  with- 
out notice  of  his  removal. 

R.  C.  Brickell,  for  plaintiff  in  error : 

1.  There  was  no  conversion  of  the  assets  until  after  the  plain- 
tiffin  error  had  been  removed  from  the  administration. — 1  Will, 
on  Ex.  779-787;  2  ib.  1765. 

2.  Upon  the  removal  of  the  plaintiff  in  error,  all  the  assets  of 
the  estate,  remaining  in  specie,  unconverted  or  unadministered, 
passed  to  the  administrator  de  bonis  non,  to  whom  also  were 
transferred  all  rights,  whether  in  suits  pending,  judgments  re- 
covered or  otherwise.— Clay's  Dig.  221,  §  4  ;  227,  §  30  ;  7  Ala. 
478 ;  11  ib.  872 ;  9  ib.  721 ;  17  ib.  765.  The  collection  of 
the  money  by  the  plaintiff  in  error  was  illegal,  imauthorized,  and 
Jiot  virtute  officii. — 12  Ala.  105  ;  7  ib.  478. 

3.  The  jurisdiction  of  the  Probate  Court  over  an  administra- 
tor terminates  with  his  legal  authority  over  the  estate.  Clay's 
Dig.  226,  §  27;  ib.  229,  §  41 ;  13  Ala.  329;  13  ib.  781. 

4.  Nor  can  the  decree  of  the  Probate  Court  be  sustained  un- 
der the  Act  of  1846,  which  only  confers  power  upon  the  court 
to  decree  in  favor  of  the  administrator  de  bonis  nan,  for  such 
balance  as  before  the  passage  of  the  act  was  decreed  to  the  heirs 
or  distributees. — The  cases  of  Driver  v.  Riddle,  8  Por.  343, 
and  Gayle  v.  Elliott,  10  Ala.  264,  do  not  conflict  with  this  po- 
sition. 
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E.  J.  Jones,  contra: 

1.  The  inventory  was  sufficient  to  charge  the  administrator 
with  the  debt  in  question,  (10  Ala.  613;  10  ib.  45;)  and  he  could 
only  avoid  being  so  charged  by  sufficiently  accounting  for  it, 
which  he  failed  to  do. 

2.  The  attorney  was  Sloan's  agent,  and  the  receipt  of  the 
money  by  him  was  a  receipt  by  Sloan. — 2  Greenl.  Ev.  104,  §  125. 
It  does  not  appear  when  the  money  was  paid  to  the  attorney, 
and  the  presumption  must  be,  that  it  wap-  paid  prior  to  Sloan's 
remova.— 1  6  Ala.  801;  1  ib.  517;  1  ib.  582. 

3.  The  conduct  of  Sloan  amounted  t  oa  conversion. — 8  Por. 
193. 

4.  The  statute  gives  an  administrator  the  power  to  resign, 
but  it  makes  him  and  his  securities  responsible  for  all  assets  not 
duly  administered,  or  delivered  to  his  successor. — Clay's  Dig. 
222,  §  9 ;  Gayle  v.  Elliott,  10  Ala.  264 ;  Driver  v.  Riddle,  8 
Por.  344  ;  12*' Ala.  107. 

DARGAN,  C.  J. — An  administrator-in -chief  who  has  re- 
signed or  been  removed  from  office,  is  bound  to  account  for  all 
assets  that  have  come  to  his  hands,  whether  they  remain  in 
specie,  or  have  been  converted  by  him;  and  under  the  act  of  the 
4th  of  February,  1846,  a  decree  may  be  rendered  against  him 
by  the  Court  of  Probate  in  favor  of  the  administrator  de  bonis 
non,  for  any  balance  found  to  be  due  from  him  to  the  estate 
which  he  represented.  It  is  therefore  immaterial  to  enquire, 
whether  the  money  was  collected  by  the  plaintiff  in  error,  before 
or  after  his  removal  from  office.  He  received  the  debt  as  assets 
of  the  estate,  and  was  bound  to  account  for  it  upon  his  removal 
from  office.  This  he  could  have  done  by  surrendering  the  debt 
to  the  administrator  de  bonis  non  ;  but  refusing  to  do  this,  and 
receiving  the  money  after  his  removal,  he  was  bound  for  the 
debt,  and  Avas  properly  made  to  account  for  it  in  the  Court  of 
Probate. 

Let  the  decree  be  affirmed. 
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HUNT  &  HUNT  vs.  BARFIELD. 

1.  A  subsequent  parol  agreement  which  is  fonnded  on  no  new  con- 
siderarion,  and  has  been  prod  native  of  no  injnry  to  the  party  who 
was  to  perform  it,  is  not  a  waiver  or  discharge  of  a  prior  orilten con- 
tract, unless  such  subsequent  agreement  has  been  executed. 

Error  to  the  Circuit  Court  of  Marengo.  Tried  before  the 
Hon.  Jno.  D.  Phelan. 

Brooks  for  plaintiffs  in  error  : 

1.  The  charge  of  tlie  court  assumes  that  the  giving  of  the 
note  by  Hunt  and  his  promise,  made  some  eighteen  months  af- 
terAvards,  to  carry  the  gin  to  Greensboro'  to  be  repaired,  was 
a  waiver  of  all  his  rights  under  the  written  contract,  and  bound 
him  to  pay  the  entire  note  and  interest,  which  is  clearly  erro- 
neous. 

The  giving  of  the  note  could  not  be  considered  a  waiver  of 
any  right  under  the  contract,  for  he  gave  it  upon  the  express 
agreement,  that  he  might  still  rely  upon  the  contract ;  and  the 
agent  persuaded  Hunt  to  do  so,  clearly  intimating  that  Mather, 
the  payee,  would  soon  comply  with  his  part  of  the  contract.  To 
enforce  the  collection  of  the  note,  or  to  insist  that  Mather  was 
thereby  discharged  from  his  obligations,  would  be  a  gross  fraud 
upon  Hunt. 

But  Mather  was  not  thereby  discharged  from  his  obligations; 
it  remained  his  duty  to  repair  the  gin,  or  supply  its  place  with 
a  good  one  in  a  reasonable  time.  Yet  eighteen  months  elapsed, 
and  he  did  neither.  Hunt  then  had  a  right  of  action  against 
him  for  the  breach  of  contract,  or  a  right  to  defend  any  action 
brought  upon  the  note. 

2.  What  did  Hunt  do  to  forfeit  his  right  of  action  or  defence? 
The  charge  implies  that  his  promise  eighteen  months  after  the 
breach  of  the  contract  to  take  the  gin  to  Greensboro'  to  be  re- 
paired at  the  expense  of  Mather,  and  his  failure  to  do  so,  work- 
ed this  forfeiture,  and  bound  him  to  pay  the  whole  note  and  in- 
terest. A  right  of  action  once  vested  cannot  be  waived  or  dis- 
charged by  any  act  of  the  injured  party,  short  of  a  release  or 
acceptance  of  something  in  satisfaction. — Lcavitts  v.  Smith,  7 
Ala.  182,  and  cases  there  cited.     Hunt  was  not  bound  by  the 
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contract  to  have  the  gin  repaired,  or  to  take  it  to  Greensboro*, 
and  therefore  his  promise  was  merely  gratuitous. 

The  plaintiff  was  not  entitled  to  recover  at  all,  until  he  had 
complied  with  his  part  of  the  contract.  But  at  most,  Hunt  was 
not  bound  to  pay  the  whole  amount  for  the  defective  gin.  Un- 
der no  circumstances,  should  he  be  required  to  pay  more  than 
its  value. 

John,  contra: 

1.  The  charge  of  the  court  is  correct.  If  the  gin  was  not 
8uch  as  was  warranted,  he  was  bound  both  by  law,  and  the  ex- 
press terms  of  the  warranty,  to  give  immediate  notice,  or  return 
the  gin ;  and  if  he  did  not,  but  continued  to  use  the  gin,  and 
gave  his  note,  he  waived  the  Avarranty. — Fisher  v.  Sunida  et  al. 
1  Camb.  190-193  ;  Adams  v.  Richards,  2  H.  Black.  573 ;  Rowe 
v.  Osborne,  1  Star.  140. 

2.  Hunt's  agreement  to  take  the  gin  to  Greensboro'  altered 
the  obligations  of  the  parties,  and  is  binding  upon  him.  (If  this 
agreement  is  not  binding  for  want  of  consideration,  then  the 
agreement  to  extend  the  warranty  is  also  void  for  the  same  rea- 
son; both  occupy  the  same  ground.) — Warren  v.  Mains,  7  John. 
47G-477 ;  Betts  v.  Ferine,  14  Wend.  219 ;  Brindly  v.  Tib- 
bets,  7  Greenl.  70 ;  Adams  v.  Davis,  16  Ala.  748  ;  Story  on 
Contracts,  24,  §  33 ;  Phihps  on  Ev.  3  Cow.  &  Hill's  notes, 
1479-1481. 

3.  "  Either  party  may  waive  any  right  introduced  into  or 
provided  by  the  contract,  either  expressly  or  tacitly,  by  acts  or 
declarations  fairly  indicating  a  relinquishment  of  any  provision 
or  part  of  a  provision,  and  without  the  performance  of  Avhich, 
xinless  relinquished  or  waived,  a  recovery  could  not  be  had." — 
Shaw  v.  Turnpike  Co.  2  Penn.  454.  This  case  fully  covers  the 
entire  charge,  and  the  refusal  to  charge  as  requested. 

4.  There  is  no  analogy  between  this  case,  and  the  case  of 
Leavitts  v.  Smith,  et  al.  7  Ala.  175,  and  is  not  embraced  by 
that  class  of  cases.  The  release  of  the  right  of  action  is  entire- 
ly different  from  a  wairer  of  damages,  or  the  alteration  of  the 
terms  of  a  contract. 

DARGAN,  C.  J. — The  objection  to  the  recovery  in  this  case 
is,  that  the  consideration  of  the  note  sued  upon  had  partially 
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or  totally  failed  ;  we  must  therefore  look  to  the  evidence  show- 
ing the  consideration,  and  ascertain  whether  there  has  been  a 
failure  in  whole  or  in  part.  In  1846,  T.  Mather,  the  payee 
of  the  note,  and  Hunt  entered  into  a  written  agreement,  where- 
by it  was  agreed  that  Hunt  should  buy  of  Mather  a  cotton  gin, 
of  a  description  specified  in  the  contract.  But  if  the  gin  did 
not  perform  well,  when  started.  Hunt  was  to  give  as  early  in- 
formation as  he  could  to  Mather,  who  was  to  cause  it  to  perform 
well,  or  supply  him  with  another  that  would.  It  was  further 
agreed,  that  as  soon  as  the  gin  was  started  and  performed  well, 
Hunt  was  to  give  his  note  to  Mather  for  one  hundred  and  fifty 
dollars,  payable  on  the  first  day  of  January,  1848.  The  evi- 
dence further  shows  that  in  pursuance  of  this  agreement,  Math- 
er delivered  to  Hunt  a  gin  in  the  month  of  October,  1846,  and 
in  November  thereafter,  the  agent  of  Mather  called  on  Hunt  for 
the  note.  Hunt  told  the  ag-i-nt  that  he  was  not  satisfied  with 
the  gin,  that  it  made  a  fine  sample,  but  ginned  too  slowly,  and  ob- 
jected to  giving  his  note.  The  agent  examined  the  gin,  and  saw 
that  it  did  not  perform  well,  but  ginned  too  slowly,  but  he  could 
not  alter  it  at  the  plantation  of  Hunt,  and  thought  it  would  have 
to  be  sent  to  Mather's  shop,  which  was  about  eighty  miles  dis- 
tant. The  agent,  not  wishing  to  return  again  for  the  note,  in- 
duced Hunt  to  execute  it,  telling  him  that  he  would  see  Mather, 
and  let  him  know  the  condition  of  the  gin.  The  agent  saw  Mather 
in  two  or  three  months  afterwards,  and  informed  him  of  its  con- 
dition, but  it  does  not  appear  that  any  thing  more  was  said  or 
done  in  reference  to  the  gin,  until  the  spring  of  1848,  when  an- 
other agent  of  Mather  called  on  Hunt,  who  told  him  that  the 
gin  did  not  perform  well,  and  some  part  of  it  was  broken,  and 
therefore  he  could  not  use  it.  He  further  stated,  that  Mather 
ought  to  have  the  gin  put  in  good  order.  The  agent  saw  Mather 
afterwards,  and  told  him  what  Hunt  had  said.  Mather  then 
requested  his  agent  to  say  to  Hunt,  that  if  he  would  send  the 
gin  to  the  shop  of  Mr.  Dubois  at  Greensboro',  which  was  about 
forty  miles  distant  from  the  residence  of  the  defendant,  that  he 
would  have  the  gin  put  in  good  order.  The  agent  told  this  to 
Hunt,  who  agreed  to  do  it,  but  never  has  carried  the  gin  to  the 
shop  of  Mr.  Dubois,  and  it  has  never  been  repaired. 

It  is  contended  by  the  counsel  for  the  plaintiff,  that  the  fail- 
ure of  Hunt  to  carry  the  gin  to  Dubois'  shop  discharged  Mather 
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from  his  obligation  to  repair  it,  so  as  to  make  it  perform  well; 
but  we  cannot  yield  our  assent  to  this  proposition.  True  it  i.s, 
that  a  parol  agreement  which  has  been  executed  will  dischai'ge 
an  antecedent  contract  when  so  intended  by  the  parties,  whether 
such  prior  contract  rests  in  parol,  or  is  under  seal. — Wallis  v. 
Long,  16  Ala.  738  ;  Barville  &  Martin  v.  Conner,  6  Ala.  617, 
and  cases  there  cited.  But  the  general  rule  is,  that  a  subse- 
quent parol  agreement  will  not  discharge  a  prior  written  con- 
tract, unless  such  agreement  has  been  executed. — Adams  v. 
Nicholas,  19  Pick.  275. 

I  will  not  say,  however,  that  a  parol  executory  agreement  can 
in  no  case  be  considered  as  a  waiver  or  a  discharge  of  a  written 
contract;  but  if  such  executory  agreement  be  founded  on  no  new 
consideration,  and  has  been  productive  of  no  injury  to  the  party 
who  was  to  perform  it,  I  cannot  see  how  it  is  to  discharge  him 
from  the  performance  of  an  absolute  and  perfect  obligation. 
Mather,  the  payee  of  th«  note,  was  absolutely  and  uncondition- 
ally bound  to  repair  the  gin,  before  Hunt  agi-eed  to  carry  it  to 
the  shop  of  Dubois  ;  and  Hunt's  failure  to  do  so,  (his  promise 
being  founded  on  no  neAv  consideration)  cannot  release  Mather 
from  the  performance  of  his  part  of  the  original  contract.  Mather 
therefore  has  not  fully  complied  with  the  agreement  which  form- 
ed the  consideration  of  the  note,  and  consequently,  there  has 
been  a  partial  failure  of  consideration,  and  the  plaintiff  can  only 
recover  the  amount  of  the  note  with  interest  thereon,  less  the  sum 
that  it  would  have  cost  to  put  up  the  gin  in  good  repair  at  the 
time  it  was  first  started.  This  being,  in  our  opinion,  the  rule 
that  must  govern  the  amount  of  the  recovery ,it  follows  that  the 
court  erred  in  the  instructions  given  to  the  jury,  and  the  judg- 
m3nt  must  be  reversed,  and  the  cause  remanded. 
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1.  If  a  person  having  an  incumbrance  or  security  upon  an  estate  con- 
ceals his  interest,  and  thereby  enables  the  owner  of  the  estate  to  ob- 
tain an  additional  advance  upon  it,  he  will  be  postponed  in  a  court 
of  equity,  to  the  second  incumbrancer. 

2.  A  demurrer  to  a  bill  for  the  want  of  parties  must  show  who  the 
proper  parties  are,  in  such  a  manner  as  to  point  out  the  defect  in  the 
bill,  and  enable  the  complainant  to  amend  it. 

3.  To  a  bill  which  seeks  to  subject  to  the  satisfaction.of  the  complain- 
ant's claim,  the  undivided  interest  of  a  distributee  in  an  estate  while 
yet  in  the  hands  of  the  administrator,  all  the  distributees  are  neces- 
sary parties. 

4.  When  a  bill  is  demurrable  on  its  face,  for  the  want  of  proper  parties 
defendants,  and  the  defendant,  instead  of  demurring  alone,  answers, 
and  shows  by  his  answer,  that  there  is  no  other  necessary  party,  the 
court  may  proceed  to  a  final  decree,  without  regard  to  such  a  forma! 
defect  in  the  bill. 

5.  If  a  creditor  who  has  a  lien  upon  two  funds  for  the  security  of  his 
debt,  files  a  bill  seeking  to  condemn  one.  of  them,  the  bill  is  not  de- 
murrable, because  it  does  not  show  what  disposition  has  been  made 
of  the  other. 

S.  A  decree  will  not  be  reversed,  because  a  party  defendant,  who  has 
in  his  hands  the  fund  sought  to  be  condemned,  is  sued  as  administra- 
tor^ instead  of  guardian,  when  it  appears  that  the  estate  has  been  set- 
tled; that  all  the  parties  interested  in  the  fnnd  are  before  the  court  j 
and  that  no  injury  has  been  done  to  any  one. 

Error  to  the  Chancery  Court  of  Macon.  Tried  before  the 
Hon.  W.  W.  Mason. 

GuNN  &  Willis,  for  plaintiff  in  error : 

The  demurrer  to  the  bill  should  have  been  sustained  by  the 
court  below —  ^ 

Ist.  Because  the  bill  did  not  state  any  disposition  by  com- 
plainants of  the  stock  of  shoes,  &c.  conveyed  by  Clough  to  se- 
cure their  demands,  or  that  the  same  was  insufficient  security. 
It  does  state  that  the  complainants  had  two  funds  to  which  they 
could  resort,  while  defendant,  Gwinn,  had  but  one ;  yet  it  does 
not  (while  it  asks  to  have  Gwinn  postponed)  aver  that  the  fund 
on  which  he  had  no  lien  had  been  exhausted,  &c.  They  who 
seek  equity  ought  to  be  required  to  show  in  their  pleadings  that 
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they  have  done  equity. — Nelson  &  Hatch  v.  Dunn  etal.,15  Ala. 
517,  section  10,  and  cases  therein  cited. 

2d.  Because  the  bill  did  not  aver  that  the  distributive  share 
of  Clough  in  the  estate  of  his  deceased  father  had  been  ascer- 
tained by  the  decree  of  the  Orphans'  Court  of  Macon.  It  pre- 
dicated the  complainants'  right  to  have  Gwinn  postponed  and  their 
deed  enforced,  upon  a  contract,  which,  according  to  the  allega- 
tions of  the  bill,  did  not  give  them  a  power  of  sale  or  the  right  to 
possess  themselves  of  such  share  until  it  had  been  so  ascertained. 
See  3  Powell  on  Mort.  966;  Bishop's  Heirs  v.  Adm'r  &  Heirs  of 
Bishop,  13  Ala.  475;  Delage  et  al.  v.  Hazard  et  al.,16  ib.  196; 
Story's  Eq.  PL  §§  257,  257  a,  and  258;  1  Dan.  Ch.  369-77,  n.  2. 

3d.  Because  it  did  not  make  all  the  distributees  of  the  estate 
of  E.  N.  Clough  parties  defendants.  It  alleged  the  existence 
of  other  distributees,  but  did  not  make  them  parties. — See  Hart- 
ly  V.  Bloodgood,  16  Ala.  233 ;  Whiting  v.  B'k  U.  States,  13 
Pet.  14;  Story's  Eq.  PI.  202 ;  Cooper's  Eq.  PL  33-185;  1  Dan. 
Ch.  P.  384  to  388;  2  ib.  37-8. 

The  bill  ought  to  have  been  dismissed  by  the  court  below — 

1st.  Because  it  appeared  from  the  proofs  that  it  was  prema- 
turely brought. — Sec  authorities  above  referred  to,  under  the 
second  reason  assigned  in  support  of  the  demurrer. 

2d.  Because  there  was  no  equity  in  it. — See  authorities  last 
referred  to,  as  well  as  those  cited  under  first  reason  above  given 
in  support  of  demurrer. 

3d.  Because  it  did  not  make  the  necessary  parties  defendants. 
See  authorities  cited  above,  in  support  of  the  third  reason  given 
in  support  of  demurrer. 

The  bill  ought  to  have  been  dismissed  as  to  Chapman,  upon 
his  answer  that  he  was  not  administrator,  but  guardian,  or  else 
the  cause  continued  and  leave  given  complainants  to  amend, 
the  proofs  having  been  contradictory  to  the  answer  in  this  re- 
spect.—See  Mitford  Eq.  PL  235;  Story's  Eq.  PL  §  732;  Cart- 
wright  V.  Hately,  1  Ves.  jr.  292. 

The  order  of  reference  should  have  directed  the  master  to  al- 
low Chapman  a  reasonable  compensation  for  the  management  of 
the  interest  of  defendant,  Clough,  in  the  estate  of  his  deceased 
father,  and  also  the  expenses  attending  the  defence  of  the  cause. 
See  Philhps,  &c.  v.  Thompson,  &c.  9  Port.  664 ;  Carroll  et  al. 
V.  Moore  et.  al.,  7  Ala.  617. 
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Tlie  petition  of  Chapman  for  a  further  reference  should  have 
been  granted.  There  was  no  ground  for  exception  to  the  report 
of  tlio  master ;  that  conformed  fully  to  the  directions  in  the  or- 
der of  reference. 

The  decree  agahist  Chapman  for  the  sum  paid  Gwinn  before 
lie  was  notified  of  the  deed  in  favor  of  complainants,  is  wholly 
indefensible.  No  execution  is  ordered  against  him  for  this  sum, 
it  is  true,  but  this  does  not  justify  the  decree. 

McIvER  &  Hamilton,  contra: 

The  deeds  of  defendant,  Gwinn,  must  be  postponed  to  com- 
plainants', because  if  under  the  proof  he  is  not  bound  by  his 
silence,  he  is  estopped  by  his  representations. — Story  on  Con. 
6,  §  12,  and  cases  cited  in  Note;  Juzan  v.  Toulmin,  9  Ala.  662; 
Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.  354;  Hobbs  v.  Norton, 
1  Vernon,  136;  2  ib.  450;  1  Bro.  Ch.  540;  2  ib.  388;  6  Ves.  173; 
Story  Eq.  376,  and  cases  cited;  Bac.  Ab.,  Fraud,  B. 

The  decree,  then,  of  the  chancellor,  is  correct.  The  defend- 
ant, Gwinn,  is  properly  charged  with  the  amount  received  be- 
fore notice  to  Chapman,  and  jointly  witli  Chapman,  with  amount 
paid  him  by  Chapman  after  notice ;  and  if  not  certain,  it  can  be 
rendered  so  without  doing  violence  to  its  meaning  or  language — 
"  certum  est  quod  certum  reddi  potest.''' 

As  to  defendant's  objection  that  the  bill  is  prematurely  brought, 
there  is  no  allegation  in  the  bill  which  will  preclude  complainant 
from  showing  that  the  estate  had  been  settled,  and  the  objection 
cannot  now  avail. 

The  decree  is  as  favorable  to  defendants  as  it  could  be  under  the 
proof,  and  this  court  will  not  reverse  when  the  record  shows  the 
successful  party  is  entitled  to  the  judgment,  and  no  injury  results. 
Ransom,  adm'r,  v.  Quarles,  16  Ala.  437;  1  Cranch,  132;  3  Litt. 
15;  2  Pet.  854 ;  4  Cowen,  674-80;  1  Gall.  400;  5  Amer.  Dig.  177. 

The  question  as  to  the  duty  of  complainant  to  show  that  the 
fund  upon  which  Gwinn  had  no  lien  had  been  exhausted,  cannot 
arise  under  the  pleadings. 

DARGAN,  C.  J. — The  facts,  so  far  as  the  merits  of  this 
controversy  are  involved,  may  be  thus  stated  :  James  M.  Clough 
being  entitled  to  an  undivided  fifth  part  in  his  father's  estate, 
did,  on  the  7th  day  of  Ojtober,  1843,  convey  the  same  by  way 
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of  mortgnge  to  Joseph  C.  Gwimi  to  secure  the  payment  of  eight 
hundred  and  fifty  dollars,  and  on  the  17th  day  of  Febrnary, 
1844,  executed  another  mortgage  en  the  same  interest  to  GAvinn, 
to  secure  him  in  the  payment  of  one  thousand  and  fifty  dollars. 
On  the  21st  of  May,  1844,  Baldwin  &  Gray,  being  about  to  sell 
a  stock  of  boots  and  shoes  to  said  Clough,  required  of  liim  secu- 
rity for  the  payment  of  the  money  agreed  to  be  given  for  them, 
which  amounted  to  six  thousand  eight  hundred  and  fifty  dollars 
and  thirty-two  cents.  Clough  proposed  to  execute  a  deed  of 
trust  on  the  stock  of  goods  about  to  be  purchased  b}''  him,  and 
also  on  his  undivided  interest  in  his  father's  estate.  BaldAvin  & 
Gray  being  strangers  to  Clough  and  ignorant  of  his  interest  in 
the  estate  of  his  father,  applied  to  Gwinn  for  information  as  to 
the  nature  and  extent  of  that  interest.  Gwinn  informed  them 
that  Clough  had  an  undivided  interest  in  his  father's  estate, 
worth  from  twenty-five  hundred  to  three  thousand  dollars,  and 
that  he  thought  the  security  proposed  to.be  given  by  Clough  w-as 
good,  but  did  not  disclose  to  Baldwin  &  Gray  the  mortgages 
which  he  held  on  the  undivided  share  of  said  Clough. 

There  can  be  no  doubt  of  the  propriety  of  the  chancellor's  de- 
cree, in  postponing  the  mortgages  of  Gwinn,  and  giving  priority 
to  the  deed  of  trust- executed  by  Clough  to  secure  Baldwin  &. 
Gray ;  for  the  rule  is  as  well  settled  as  it  is  just,  that  if  one  hav- 
ing an  incumbrance  or  security  upon  an  estate  conceals  his  in- 
terest, and  thereby  enables  the  ow'ncr  to  procure  an  additional 
advance  upon  it,  he  must  be  postponed  to  the  second  incumbran- 
cer.— Mocatta  v.  Murgatrayd,  1  P.  Wms.  893  ;  Bcrrisford  v. 
Melward,  2  Atk.  49;  1  Story  Eq.  §  390,  and  cases  there  cited. 
When  Baldwin  &  Gray  applied  to  GAvinn  for  information  respect- 
ing the  interest  of  Clough  in  his  father's  estate,  it  was  his  duty 
then  to  disclose  the  incumbrances  or  liens  which  he  had  upon  it, 
and  his  failure  to  do  so  is  such  a  fraud  in  the  view  of  a  court  of 
equity  as  justly  postpones  his  mortgages  to  that  of  the  com- 
plainants. 

2.  But  it  is  contended  that  all  the  proper  parties  defendants 
are  not  before  the  court,  and  that  for  this  reason  the  demurrer 
to  the  bill  should  have  been  sustained.  But  the  demurrer  itself 
is  defective,  in  not  setting  forth  who  are  the  proper  parties  de- 
fendants. The  rule  is,  that  a  demurrer  for  want  of  parties  mu&t 
show  who  the  parties  are,  not  by  name,  for  this  the  defendant 
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miglit  not  be  able  to  do,  but  in  such  manner  as  to  point  out  the 
defect  in  the  bill,  and  to  enable  the  complainant  to  amend  it. — 
1  Dan.  Ch.  P.  335;  Story  Eq.  PI.  §  543.  For  this  defect  in 
the  demurrer,  it  was  properly  disregarded,  inasmuch  as  the  court 
could,  according  to  the  case  as  made  by  bill,  answer  and  proof, 
proceed  to  a  final  decree  without  affecting  the  interest  of  any 
of  the  absent  parties.  There  are  cases,  it  is  true,  in  which  the 
court,  ex  mero  motu,  will  take  the  objection  of  the  want  of  pro- 
per parties,  or  it  may  be  insisted  on  at  the  hearing,  although 
the  objection  was  not  made,  either  by  plea  or  demurrer. — Story 
Eq.  PI.,  §  230.  But  in  such  cases  the  interest  of  the- absent 
parties  would  be  affected  by  the  decree,  or  a  complete  and  valid 
decree  could  not  be  rendered  without  their  being  before  the 
court  as  parties.  But  in  the  case  before  us,  it  is  shown  by  the 
answers  and  proof,  that  a  division  of  the  estate  of  Edward 
Clough  had  been  ordered  by  the  Orphans'  Court,  and  the  share 
of  each  distributee  set  apart  and  allotted  to  him ;  consequently  it 
was  not  necessary  to  have  the  other  distributees  before  the  court. 
Tiie  bill  itself  does  not  show  this,  and  had  it  been  defended  by  a 
pi'oper  demurrer  only,  the  objection  must  have  been  sustained. 
But  when  a  bill  is  demurrable  on  its  face  for  the  want  of -proper 
parties  defendants,  and  instead  of  demurring  alone,  the  tk^fend- 
ant  answers  and  shows  by  his  answer  that  there  is  no  other  ne- 
cessary party,  the  court  may  proceed  to  a  final  decree,  without 
regard  to  such  a  formal  defect  in  the  bill.  It  is  true  that  under 
our  practice  a  defendant  may  insist  on  the  benefit  of  a  demurrer^ 
notwithstanding  he  has  fully  answered  the  bill ;  but  when  the 
ground  of  demurrer  is  the  want  of  parties,  and  the  answer  shows 
that  all  the  proper  parties  are  before  the  court,  there  can  be  no 
good  reason  why  the  complainant  shall  be  compelled  to  anaeud 
his  bill,  or  that  it  should  be  dismissed;  for,  the  court  being  in 
possession  of  all  the  facts,  and  all  the  necessary  parties  being  in 
truth  before  the  court,  there  can  be  no  error  or  impropriety  in 
proceeding  to  a  final  decree.  Independent  then  of  the  defect  in 
the  demurrer  itself,  the  objection  for  the  want  of  parties  was 
properly  disregarded. 

It  is  also  insisted,  that  the  bill  is  defective  because  it  does  not 
show  what  disposition  has  been  made  of  the  stock  of  goods  con- 
veyed to  secure  Baldwin  &  Gray.  It  is  true,  that  if  a  party 
has  a  lien  upon  two  funds  to  secure  a  debt,  another  person,  hav- 
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ing  a  junior  Hon  on  one  of  them  only,  may  compel  the  former  to 
resort,  in  the  first  instance,  to  that  fund  not  bound  by  \\h  ju- 
nior lien. — 1  Story's  Equity,  588  ;  Eden  on  Injunc.  62  ;  Dorr 
V.  Shaw,  4  Johns.  Ch.  17;  Nelson  &  Hatch  v.  Dunn  et  al.,  15 
Ala.  501;  8  Ves.  388.  But  as  the  creditor  having  the  elder  lien 
has  the  unquestionable  right  to  subject  both  funds  to  the  paj'- 
ment  of  his  debt,  if  necessary  to  its  satisfaction,  his  bill  seeking 
to  condemn  t/ie  one  is  not  subject  to  a  demurrer  because  it  does 
not  show  what  disposition  has  been  made  of  the  other.  The 
creditor  having  the  junior  lien  should  insist  on  this  defence  in  his 
answer,  and  then  the  court  will  so  marshal  the  securities  that 
both  debts  may  be  satisfied,  if  the  property  be  sufficient  for  that 
purpose.  But  in  the  case  before  us,  Gwinn,  who  alone  is  inte- 
rested in  this  question,  does  not  insist  upon  it,  either  in  his  an- 
swer or  by  demurrer ;  and  it  is  perfectly  clear  that  it  cannot  be 
raised  by  the  demurrer  of  Chapman. 

It  is,  again,  contended  that  the  bill  should  have  been  dis- 
missed as  to  Chapman,  because  he  is  sued  as  the  administra- 
tor of  Edward  N.  Clough,  and  it  appears  that  he  is  not,  but 
that  he  holds  the  funds  as  the  guardian  of  James  M.  Clough. 
As  a  general  rule,  it  is  certainly  true,  that  one  sued  as  an 
executor  or  administrator  may  show  in  defence  that  he  does  not 
bear  that  character. — Story's  Eq.  PI.,  §  732.  But  I  can  see  no 
good  reason  in  allowing  the  defence  in  this  case.  It  does  not 
appear  when  Edward  N.  Clough  died.  But  his  widow,  who  was 
appointed  his  administratrix,  died  in  the  year  1836  or  1837. 
There  is  no  proof  showing  that  after  her  death  any  one  else  was 
appointed  administrator,  nor  is  it  pretended  that  there  are  any 
debts  outstanding  against  the  estate  of  the  deceased.  In  1842, 
the  defendant.  Chapman,  was  appointed  guardian  of  the  minor 
heirs  of  Edward  N.  Clough,  and  as  such  guardian  came  into  the 
possession  of  the  property,  and  from  then  until  now  his  title  as 
guardian  has  never  been  disputed,  nor  his  possession  disturbed. 
He  has  also  made  a  final  settlement  of  his  accounts  as  guardian, 
and,  we  think,  under  these  circumstances,  it  is  but  reasonable  to 
.suppose  that  the  estate  of  Edward  N.  Clough  has  been  fully  ad- 
ministered, and  that  Chapman  is  rightfully  in  possession  of  the 
property  as  guardian.  As  he  is  before  the  court,  as  Avell  as 
James  M.  Clough,  no  injury  can  be  done  any  one  by  proceeding 
to  a  final  decree.     Justice  has  been  done  between  the  parties, 
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and  no  injury  can  result  to  any  one  else  from  the  decree.     I 
therefore  think  it  ought  not  to  be  reversed  because  the  defendant, 
Chapman,  is  styled  in  the  bill  administrator  of  Edward  N.  Clough, 
instead  of  guardian  of  James  M.  Clough. 
Let  the  decree  be  affirmed. 


HATTON  vs.  WIER. 

1.  A  Joint  ResoUuiou  of  the  General  Assembly  of  the  State,  by  which 
t  a  married  woman  is  authorized  "  to  take,  receive  and  hold,  by  gift, 
n  purchase  or  inheritance,  any  property,  real  or  personal,  free  from 
inthe  molestation,  hindrance  or  authority  of  her  husband,  and  free 

from  any  liability  to  pay  his  debts  or  contracts,  and  the  same  to  dis- 
L  pose  of,  by  will,  gift  or  sale,  in  the  same  manner  as  if  she  were  a 
.  feme  sole"  does  not  subject  her  to  be  sued  at  law,  upon  any  contract 

entered  into  for  the  purchase  of  property. 

2.  It  seems  that  the  remedy  of  her  creditor  is  by  bill  in  equity,  to  sub- 
ject her  separate  estate  to  the  payment  of  his  debt. 

Error  to  the  Circuit  Court  of  Pickens. 

J.  L.  Martin,  for  plaintiff  in  error. 

1.  The  plaintiff  insists  that  the  statute  set  out  in  the  repli- 
cation does  not  make  the  plaintiff  in  error  a  free  dealer ;  and 
being  in  derogation  of  common  law  and  common  right,  must  be 
strictly  construed. 

2.  That  to  reach  the  separate  property  of  married  women, 
resort  must  be  had  to  a  court  in  equity ;  that  a  suit  at  law 
cannot  be  maintained. — ^Vance  v.  Wells,  6  Ala.  737 ;  3  Ala. 
557 ;  9  Ala.  855 ;  1  Chitty,  476 ;  17  Ala.  802 ;  2  Saunders, 
P.  &  E.  570-72 ;  4  Por.  48. 

8.  That  it  was  error  to  give  judgment  on  overruling  the  de- 
murrer, whilst  there  was  an  issue  in  the  record  undisposed  of. — 
Thomas  v.  Brown,  1  Stewart,  412. 

Huntington,  contra. 

DARGAN,  C.  J. — This  suit  is  brought  on  a  note  executed 
by  the  defendant,  and  payable  to  the  plaintiff,  dated  the  17  th  of 
March,  1847,  and  due  the  first  of  January,  1848. 
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The  defendant  pleaded  her  coverture  at  the  t^me  the  note  was 
made  in  bar.  The  plaintiff  replied  the  following  joint  resolution, 
passed  by  the  General  Assembly  of  the  State  of  Alabama,  on 
the  13th  of  December,  1845,  "That  it  shall  be  lawful  forLucy 
Hatton  of  the  county  of  Pickens,  wife  of  John  L.  Hatton,  to 
take,  receive  and  hold,  by  gift,  pui'chase,  or  inheritance,  any 
property  either  real  or  personal,  free  from  the  molestation,  hin- 
ilrance  or  authority,  and  free  from  any  liability  to  pay  the  debts 
or  contracts  of  her  husband,  the  said  John  L.  Hatton,  and  the 
same  to  dispose  of  by  will,  gift  or  sale,  in  the  same  manner  as 
if  she  were  a.  feme  sole."  The  replication  also  averred,  that  the 
note  sued  on  was  given  by  the  defendant  in  the  purchase  of  pro- 
}>erty  from  the  plaintiff,  since  tbe  passage  of  the  above  recited 
act.  To  this  rephcation  there  was  a  demurrer,  which  was 
overruled,  and  this  is  the  only  assignment  of  error  that  we  deem 
worthy  of  notice. 

By  marriage,  the  legal  existance  of  the  wife  is  incorporated 
into  that  of  the  husband,  and  they  are  said  to  be  one  person  in 
laAV. — Black.  Com.  vol.  1,  442.  She  can  do  no  act,  and  enter 
into  no  contract,  that  Avill  bind  her ;  consequently,  if  she  gives  a 
promissory  note,  or  becomes  a  party  to  a  bill  of  exchange,  it  can- 
not create  a  personal  obligation  upon  her  at  law  to  pay. — 
Vance  v.  Wells,  6  Ala.  Y37. 

This  principle  of  the  common  law  is  not  denied.  But  it  is 
contended  that  the  act  of  the  Legislature,  passed  in  the  form  of 
a  joint  resolution,  whereby  the  defendant  was  authorized  to  ac- 
<(uire  and  hold  property  as  a  feme  sokj  either  by  gift,  purchase 
or  inheritance,  subjects  her  to  be  sued  at  law,  upon  any  con- 
tract entered  into  for  the  purchase  of  property.  But  we  think 
such  a  construction  of  the  act  would  be  far  beyond  the  intention 
of  the  LegislatuBC.  The  defendant  was  only  authorized  to  ac- 
quire, hold  and  dispose  of  property  as  a.  feme  sole,  not  to  cre- 
ate legal  liabilities  by  contracts,  upon  which  she  could  be  sued 
at  law.  The  remedy  of  the  plaintiff  is  by  bill  in  equity,  to  sub- 
ject the  separate  estate  of  the  defendant,  if  any  she  has,  to  the 
payment  of  his  debt.  But  he  cannot  under  the  authority  of 
this  act  maintain  a  suit  at  law  against  her  upon  the  note.  The 
court  erred  in  overruling  the  demurrer,  and  the  judgment  must 
be  reversed,  and  the  cause  remanded. 
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1.  The  act  of  184S  (Pamphlet  vVcts,  p.  95.)  repeals  the  Act  of  1845, 
(Pamphlet  Acts,  p.  62,)  in  reference  to  motions  against  officers  for 
failing  to  return  executions,  and  three  days  notice  of  the  motion 
must  now  be  given  before  judgment  can  be  rendered  against  the 
officers  for  such  default. 

2.  The  act  of  1848  authorizes  a  judgment  against  an  officer  for  failing 
to  return  an  execution,  of  only  twenty  per  cent,  on  the  amount  of 
the  execution. 

Error  to  the  Circuit  Court  of  Dallas.  Tried  before  the  Hon. 
Nathan  Cook. 

Motion  against  a  sheriff  for  failing  to  return  an  execution. 

Gibbons,  for  plaintiff  in  error. 

Pegues,  contra. 

DARGAN,  C.  J. — The  proceedings  in  this  case  were  con- 
ducted in  conformity  to  the  act  of  the  27th  of  January,  1845, 
without  notice  to  the  sheriff,  or  any  of  his  securities,  and  the 
judgment  is  for  the  entire  amount  of  the  execution,  which  the 
slieriff  failed  to  return.  The  judgment  cannot  be  sustained,  for 
by  the  act  of  the  3rd  of  March,  1848,  the  sheriff  is  entitled  to 
three  days  notice  of  a  motion  against  him  for  failing  to  return 
an  execution. — See  pamphlet  acts  of  1848,  p.  95.  In  this  case 
no  notice  was  given  to  him,  or  to  his  securities,  but  on  the  call 
of  the  execution  docket,  on  the  first  day  of  the  term,  it  was  sug- 
gested to  the  court,  that  the  motion  would  be  made,  and  the  mo- 
tion was  then  entered  on  the  motion  docket,  and  set  for  trial. 
The  act  of  1848  repeals  the  act  of  1845,  in  reference  to  motions 
against  officers  for  failing  to  return  executions,  and  they  must 
now  have  three  days  notice  of  the  motion  before  judgment  can 
be  rendered  against  them  for  such  default. 

The  judgment  is  also  erroneous  in  amount.  The  act  of  1848 
allows  a  recovery  only  of  twenty  per  cent,  upon  the  amount  of 
the  execution  which  the  sheriff  failed  to  return. 

Let  the  judgment  be  reversed. 
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1.  In  action  of  trover  for  the  conversion  of  a  promissorj' note,  the 
plaintiff"  may  recovor  upon  proof  of  his  previous  possession  of  the 
note,  notwithstanding  the  legal  title  to  it,  and  the  right  to  sue  for  the 
money  due  thereby,  are  shown  to  be  in  another  person.  If  the  de- 
fendant would  protect  himself  by  showing  an  outstanding  title  in 
another,  he  must  connect  himself  with  it,  by  showing  that  he  acted 
under  the  authority  of  the  real  owner. 

2.  Trover  will  not  lie  for  the  conversion  of  a  promissory  note,  after  it 
has  been  paid,  or  legally  discharged  in  any  manner. 

3.  But  if  the  note  has  not  been  paid,  or  legally  discharged,  trover 
will  lie  for  its  conversion,  although  the  word,  "paid,"  has  been  writ- 
ten across  ihe  face  of  it  by  mistake,  or  by  one  without  authority. 

Error  to  tlie  Circuit  Court  of  Fayette.  Tried  before  the 
Hon.  Samuel  Chapman. 

This  was  an  action  of  trover  brought  by  the  plaintiff  against 
the  defendant,  to  recover  the  value  of  a  promissory  note.  On 
the  trial  it  was  proved  that  the  note  was  made  by  E.  A.  Mont- 
gomery, payable  to  John  Newton  or  order.  It  also  appeared 
that  this  note  was  delivered  to  one,  who  was  examined  as  a  wit- 
ness, to  be  collected,  and  the  money  to  be  applied  to  the  pay- 
ment of  a  judgment  in  favor  of  the  witness  against  the  plain- 
tiff. The  witness  failed  to  collect  the  money,  and  having  an 
execution  against  the  plaintiff,  he  gave  the  note  to  a  constable, 
who  levied  the  execution  upon  it  as  the  property  of  the  plaintiff, 
and  sold  it.  The  defendant  purchased  it  at  the  constable's  sale, 
and  offered  to  give  it  up  to  the  plaintiff,  if  he  would  pay 
him  the  amount  which  he  had  given  for  it  at  the  sale.  Upon  this 
evidence,  the  court  instructed  the  jury  that  the  plaintiff  could 
not  recover. 

CoGGiN,  for  plaintiff. 

Peck,  contra. 

DARGAN,  C.  J. — It  is  admitted  by  the  counsel  for  the  de- 
fendant, that  the  note  was  not  subject  to  levy  and  sale,  and  that 
the  defendant  obtained  no  title  to  it  by  his  purchase.  But  it  is 
contended,  that  as  the  note  was  not  endorsed  by  the  payee,  the 
legal  title  is  still  in  him;  consequently  that  the  plaintiff  cannot 
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recover,  because  lie  failed  to  show  any  legal  title  to  the  note.  If 
the  action  had  been  founded  on  the  note,  this  objection  would 
have  been  fatal  to  the  plaintiff's  right  to  recover.  But  it  is  not. 
The  gist  of  the  action  is  the  wrongful  conversion,  and  we  think 
the  principle  is  Avell  settled,  that  possession  alone  is  sufficient 
evidence  of  title  to  enable  the  plaintiff  to  recover  in  an  action  of 
trover,  against  a  wrong  doer,  although  the  title  to  the  chattel 
may  not  be  in  the  plaintiff,  but  in  another ;  and  if  the  defendant 
would  protect  himself  by  showing  an  outstanding  title  in  anoth- 
er, he  must  connect  himself  Avith  it,  by  showing  that  he  acted 
under  the  authority  of  him  who  was  in  fact  the  owner.  In  the 
case  of  Joyce  v.  Dozier,  8  Por.  303,  it  was  held  that  the  mere 
prior  possession  was  sufficient  to  sustain  the  action  of  detinue 
against  a  trespasser,  and  that  he  could  not  defend  himself  by 
showing  an  outstanding  title  in  another,  without  in  some  manner 
connecting  himself  with  such  title.  To  the  same  effect  is  the 
case  of  Duncan  v.  Spear,  11  Wend.  54.  We  think  the  princi- 
ple recognized  by  these  cases  is  decisive  to  show  that  the  plain- 
tiff might  have  recovered,  if  he  had  satisfied  the  jury  of  his  pre- 
vious possession  of  the  note,  notwithstanding  the  legal  title  to 
the  note,  and  the  right  to  sue  for  the  money  due  thereby,  were 
shown  to  be  in  the  payee. 

It  may,  however,  be  contended  that  the  note  was  paid,  as  the 
word  "paid"  was  Avritten  across  the  face  of  it,  and  that  there- 
fore the  action  cannot  be  maintained.  If  the  note  in  truth  was 
paid  before  the  conversion,  or  in  any  manner  legally  discharged, 
then  we  admit  that  trover  will  not  lie  to  recover  the  value  of  it, 
for  in  fact  it  would  have  no  value;  but  if  the  word  ^' paid^^  was 
written  across  the  face  of  the  note  by  mistake,  or  by  one  with- 
out authority,  this  would  not  discharge  the  maker  from  his  obli- 
gation to  pay,  and  consequently,  trover  would  lie  for  its  conver- 
sion; and  we  think  the  circumstances  of  this  case  were  such  as 
required  the  question  of  payment  to  have  been  left  to  the  jury 
to  determine. 

The  court  erred  in  the  instructions  given  to  the  jury,  and  the 
judgment  must  bo  reversed,  and  the  cause  remanded. 
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WEIR  vs.  CLAYTON. 

1.  The  title  of  one  wlio  claims  under  a  purchase  at  a  sheriff's  sale, 
made  by  virtue  of  a  •' venditioni  exponas"  from  the  Circuit  Court,  cau- 
iK)t  be  collaterally  impeached,  ou  account  of  irregularities  in  the 
proceeding's  upon  which  the  order  of  the  Circuit  Court  is  founded. 

2.  An  order  of  sale  made  by  the  Circuit  Court,  which  recites  the  issu- 
ance of  an  execution  by  a  justice  of  the  peace  of  the  county  in 
which  the  lands  lie,  and  its  levy  by  a  constable  of  that  county,  and 
also  states  the  numbers  of  the  land,  is  sufficient,  although  it  does 
not  designate  by  name  the  county  or  the  district  in  which  the  lauds 
lie. 

Error  to  the  Circuit  Court  of  Benton.  Tried  before  the 
Hon.  L.  P.  Walker. 

This  was  an  action  of  trespass  to  try  titles  to  certain  lands, 
instituted  by  the  plaintiff  against  the  defendant  in  error.  The 
defendant  claimed  under  a  sheriff's  sale. 

RioE  &  Morgan,  for  plaintiff  in  error : 

1.  An  order  of  the  Circuit  Court  to  sell  land  levied  on  by  a 
constable  under  an  execution  issued  by  a  justice  of  the  peace,  is 
not  a  final  judgment,  nor  in  the  nature  of  such  judgment.  It  is 
at  most  only  a  confirmation  of  the  levy.  It  cannot  add  to  the 
levy  any  matter  which  is  not  shown  in  the  levy,  but  which  the 
statute  makes  essential  to  the  validity  of  the  levy.  A  mere  con- 
firmation of  a  void  leyj  cannot  impart  vitality  to  such  levy. — 
White  V.  Shannon,  3  Ala.  286. 

2.  A  sale  of  land  by  a  sheriff  under  such  order  of  a  Circuit 
Court,  is  essentially  different  from  a  sale  of  land  by  a  sheriff  by 
virtue  of  process  issued  under  the  judgment  of  a  court  of  record. 
The  former  is  the  mere  execution  of  a  power,  (conferred  by  the 
statute  only  in  certain  cases,)  the  validity  of  Avhich  depends  on 
an  act  in  pais;  the  latter  is  a  judicial  sale. 

3.  Tlie  levy  of  the  constable  in  this  case  is  void.  To  make 
it  valid,  it  was  necessary  that  it  should  affirmatively  appear  in 
the  proceedings,  that  the  state  of  facts  existed,  upon  the  exist- 
ence of  which  alone  the  statute  authorized  him  to  levy.  No  pre- 
sumption can  be  indulged  in  this  class  of  cases. — Pope  v.  Hea- 
den,  5  Ala,  433;  1  Cowper,  111 — see  cases  cited  on  brief  in 
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Commissioners'  Court  v.  Sabra  Thompson,  in  Supreme  Court. 
Notice  of  the  levy,  either  actual  or  constructive,  was  essential. 
McCurry  v.  Hooper,  12  Ala.  823;  Commissioners'  Court  v.  Sa- 
bra Thompson. 

4.  The  levy  being  void,  the  order  of  court  and  sale  are  also 
void — for  the  Circuit  Court  has  jurisdiction  or  authority  to  order 
a  sale  only  on  this  condition — "  if  it  shall  appear  that  the  pro- 
ceedings are  regular." — Clay's  Dig.  It  cannot  acquire  jurisdic- 
tion by  saying  the  proceedings  did  appear  regular,  when  in  truth 
they  did  not  appear  regular. 

Motion  to  set  aside  a  void  sale  is  not  proper. — Mahone  v. 
Nuckolls,  15  Ala.  212. 

The  orders  of  sale  made  by  the  Circuit  Court  of  Benton 
county  are  void  on  their  face, — because  they  do  not  show  that 
the  land  levied  on  was  in  Benton  county,  nor  mention  the  land 
district  in  which  it  was  situated,  nor  give  any  description  which 
would  enable  any  court  to  pronounce  that  the  land  did  lie  in 
Benton  county.  Nor  do  they  show  that  notice  of  the  levy  was 
given  as  required ;  and  there  is  no  authority  to  the  sheriff  to 
sell. — See  cases  above  cited — see  also,  cases  cited  for  defendant 
in  error,  in  the  case  of  Pollard  v.  Doc  ex  dem.  Cocke,  at  this 
term. 

J.  B.  Martin,  contra: 

The  order  of  sale  by  the  Circuit  Court,  (though  irregular,) 
cannot  be  collaterally  impeached.  If  there  be  such  irregulari- 
ties, either  inthe  judgment,  veri.  ex.,  or  in  the  proceedings  of  the 
sheriff  under  them,  they  can  only  be  taken  advantage  of  in  a  di- 
rect proceeding  to  set  aside  the  sale. 

Every  reasonable  intendment  is  to  be  made  in  favor  of  the 
judgment,  and  if  notice  to  the  defendant  be  necessary,  or  if  it 
was  necessary  to  show  a  want  of  sufficient  personal  property,  it 
must  be  presumed  in  this  collateral  suit  that  these  things  were 
proved. — Clay's  Dig.  207,  §  31 ;  Lessee  of  Glover's  Heirs  v. 
Ruffin,  6  Ohio,  255;  Buckingham  v.  G.  Alexa.  Society,  2  ib.  454; 
Ward  V.  Saunders,  6  Ired.  382 ;  Burks  v.  Elliot,  4  ib.  355; 
Smith  V.  Houston,  16  Ala.  Ill;  Love  v.  Powell,  Sib.  58;  Cock- 
erel! V.  Wynn,  12  S.  &  M.  123. 

There  is  a  clear  distinction  between  a  sale  by  the  sheriff,  Avhoso 
authority  for  selling  is  the  execution,  and  who  need  only  look  to 
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it,  so  far  as  his  own  justification  or  the  title  of  the  purchaser  is 
concerned,  and  a  sale  by  a  tax-collector,  whose  entire  authority 
is  based  upon  the  statute,  and  which  therefore  must  be  strictly 
pursued. — President  &  Select  Men  of  Natchez  v.  Minor,  10  S. 
&  M.  246. 

It  cannot  be  successfully  maintained  that  the  orders  of  the 
Circuit  Court  were  void.  The  Circuit  Court  certainly  had  ju- 
risdiction of  the  subject  matter.  The  granting  of  an  order  of  sale 
is  an  ex  parte  proceeding,  intended  to  perpetuate  the  evidence  of 
the  justice's  judgment  for  the  protection  of  the  purchaser.  If 
there  be  any  irregularity  in  the  proceeding,  the  defendant  in 
execution  is  not  without  his  remedy. — White  &  Bingham  v. 
Shannon,  3  Ala.  286. 

PARSONS,  J.— The  land  was  sold  by  the  sheriff  in  1839, 
under  orders  of  the  Circuit  Court  of  Benton,  made  upon  the  re- 
turns of  a  constable  on  three  executions  issued  by  a  justice  of 
the  peace.  Luckey  was  a  defendant  among  others,  in  each  of 
the  executions,  and  the  legal  title  to  the  land  was  in  him.  The 
defendant  claims  by  a  regular  chain  of  conveyances  from  the 
purchasers  at  the  sale.  The  executions  from  the  justice  and  the 
levy  by  the  constable  are  recited  in  the  orders,  and  the  order 
states  that  the  pi'oceedings  were  regular. 

The  executions  were  read  in  evidence  on  the  trial,  and  the 
constable's  return  was,  "Levied  the  within  on  the  N.  E.  \  of  the 
N.  E.  \  of  section  21,  township  15,  range  11  E.,  in  the  Coosa 
land  district,  as  the  property  of  Catherine  Weir  and  J.  P.  Luckey; 
pointed  out  by  the  plaintiff,— 16th  Dec.  1838." 

The  act  of  1818  (Clay's  Dig.  207,  §  31,)  provides  that  when 
}\ecessary  for  want  of  personal  property  to  levy  such  executions 
on  land,  the  officer  levying  the  execution  is  to  return  it  to  the 
next  Circuit  Court  of  his  county,  and  the  court,  on  motion  of 
the  plaintiff,  "  and  it  appearing  by  an  exhibition  of  the  proceed- 
ings before  the  justice,  that  the  same  have  been  regular,"  is  to 
order  a  sale  of  the  land,  or  whatever  part  thereof  may  be  neces- 
sary to  sati.sfy  the  execution.  The  plahitiff 's  counsel  contend 
that  the  defendant's  title  is  bad,  because  it  does  not  appear  that 
there  was  a  want  of  personal  property,  or  that  the  defendant 
was  notified  of  the  levy. 

But  he  attacks  the  title  collaterally,  which  cannot  be  done  up- 
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on  the  ground  of  any  such  irregularities. — Ware  v.  Bradford,  2 
Ala.  676;  Love  &  WilHams  v.  Powell,  5  ib.  58. 

It  is  contended  that  the  orders  are  void,  because  they  do  not 
show  that  the  land  was  in  Benton  county,  or  mention  the  land 
district.  But  they  recited  an  execution  issued  by  a  justice  of 
Benton  and  levied  by  a  constable  of  Benton,  and  then  state  the 
numbers  of  the  land.     This  we  think  was  sufficient. 

If  the  defendants  in  execution  were  injured  by  the  irregular- 
ities, they  had  a  direct  remedy,  and  upon  that  they  must  rely. 


The  judgment  is  affirmed. 


HARRELL  vs.  WHITMAN. 

1.  An  issue  tendered  by  the  plaintiff  in  an  attachment  suit,  contesting 
the  answer  of  a  garnishee,  which  avers  "that  the  said  garnishee  is 
indebted  to  the  said  defendant  in  attachment,  and  was  at  the  time 
of  the  service  of  the  garnishment,"  is  sufficient. 

2.  The  plaintiff  in  attachment  can  only  subject,  by  process  of  garnish- 
ment, such  debts  as  the  defendant  might  recover  l>y  suit  at  law  in 
his  own  name. 

Error  to  the  County  Court  of  Lowndes. 

I.  F.  Stone,  for  plaintiff  in  error  : 

1.  The  proceeding  by  garnishment  in  point  of  law,  is  the  in- 
stitution of  a  suit,  and  is  governed  by  the  same  general  rules  of 
law  applicable  toother  suits. — S.  &  E.  Travis  v.  Tartt,  8  Ala. 
574.  It  is  a  legal  and  not  an  equitable  proceeding. — Thomas  v. 
Hopper,  5  Ala.  442. 

2.  The  attaching  creditor  is  merely  substituted  to  the  legal 
rights  of  his  debtor,  and  can  only  recover  against  the  garnishee, 
where  the  debtor  himself  could  recover;  see  the  authorities  above 
cited. 

3.  If  Powers  had  brought  suit  against  the  garnishee,  would 
the  note  as  set  out  in  the  bill  of  exceptions  have  been  admitted 
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as  evidence  for  him?     It  certainly  would  not,  and  this  point  has 
been  expressly  decided  in  Taylor  v.  Acre,  8  Ala.  491. 

4.  The  note  as  set  out  in  the  bill  of  exceptions  was  not  admis- 
sible, as  contended  for  by  the  defendant  in  error  in  his  petition 
for  a  re-hearing.  And  if  testimony  which  is  inadmissible  and  im- 
proper, is  permitted  by  the  court  to  go  to  the  jury,  the  appellate 
court  will  not  presume  the  proof  of  circumstances,  (not  appear- 
ing in  the  bill  of  exceptions)  which  would  render  such  testimony 
legal.— Smith  v.  Maxwell,  1  Por.  221. 

5.  If  the  bill  of  exceptions  states  enough  to  put  the  court  in 
error,  then  the  court  should  insert  what  is  necessary  to  put  it- 
self right,  if  the  circumstances  will  admit,  and  if  it  fails  to  do 
so,  no  presumption  can  be  indulged  by  the  appellate  court,  to 
sustain  its  judgment. — 17  Ala.  415. 

The  bill  of  exceptions  is  explicit  in  stating,  that  the  handwrit- 
ing of  the  garnishee  to  the  note  was  proved,  and  that  it  proved 
to  have  been  in  the  possession  of  Powers,  before  the  commence- 
•ment  of  the  suit.  Can  it  then  be  possible  that,  the  judge  would 
sign  a  bill  of  exceptions,  which  omitted  as  important  testimony 
as  an  indorsement  of  the  note  or  a  direct  promise  to  pay  the 
same  to  Powers,  (the  defendant  in  attachment.)  If  he  would, 
this  court  will  not  aid  him  with  the  presumption,  that  such  in- 
dorsement or  promise  to  pay  was  in  evidence.-— See  the  case  of 
Smith  V.  Maxwell,  1  Por.  221,  above  cited. 

Stone  &  Judge,  contra: 

1.  On  the  subject  of  the  issue,  the  authorities  relied  on  are  in 
cases  where  defendant  in  execution  contests  the  answer. — Graves 
V.  Cooper,  8  Ala.  811. — Twelves  v.  Ladono,  15  Ala.  732. 
When  plaintiff  in  execution  contests,  no  formal  issue  is  requir- 
ed, other  than  the  statutory  oath. — Thompson  v.  Allen,  4  S.  &. 
P.  184 ;  Marston  v.  Carr,  16  Ala.  325. 

2.  The  general  principle  is  admitted,  that  only  legal  demands 
can  be  condemned  in  garnishment  proceedings.  But  what  are 
equitable  demands  in  this  connection'?  Surely,  those  which  can 
only  be  enforced  in  a  Court  of  Chancery.  This  demand  is  pure- 
ly legal,  and  cannot  be  enforced  in  chancery. — Hammond  v. 
Messenger,  9  Sim.  327.  It  is  true,  Powers  had  not  the  tech- 
nical legal  right  to  sue  in  his  own  name ;  but  still,  it  was  a 
purely   legal   demand.      This  court  has  frequently  held,  that 
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garnishment  is  a  remedial  proceeding,  and  it  should  be  liberally 
expounded.  Demands  which  are  not  such  as  the  defendant  cau 
sue  in  his  own  name,  have  been  frequently  subjected  in  garnish- 
ment proceedings. — Lucas  &  Brooks  v.  Goodwin,  6  Ala.  831 ; 
Marston  v.  Carr,  16  Ala.  325. 

3.  Our  statute,  (Dig.  63,  §§  39-40,)  clearly  shows  that  gar- 
nishment is  not  intended  to  be  technical  in  the  character  of  de- 
mands it  operates  on,  and  the  decisions,  supra,  give  a  liberal 
construction  to  all  the  remedial  provisions. 

4.  If  this  court  hold  that  demands  of  this  nature  cannot  be 
reached  by  garnishment,  then  judgment  debtors  can  always 
place  their  effects  beyond  the  reach  of  the  law,  by  investing 
them  in  notes  not  endorsed,  or  by  taking  notes  payable  to  third 
persons .  It  is  not  an  answer  to  this,  that  chancery  can  afford  relief. 
A  large  majority  of  the  cases  are  too  small  to  get  into  chancery. 
►J  6.  The  affirmance  of  this  case  can  not  let  in  all  classes  of 
equitable  demands.  Only  the  one  class  of  cases  in  which  the 
defendant  has  not  the  technical  legal  right  to  sue  in  his  own 
name,  can  come  in. 

6.  The  court  cannot,  in  this  case,  presume  that  all  the  evi- 
dence given  in  the  court  below  is  embodied  in  the  bill  of  excep- 
tions. On  the  contrary,  the  court  is  bound  to  presume  that 
other  and  sufficient  evidence  was  given  to  justify  the  verdict. 
The  note  was  clearly  admissible  as  one  link  in  the  chain  of  evi- 
dence ;  and  this  court  cannot  know  that  there  was  not  other 
proof,  showing  that  Powers  could  have  sued  on  the  note  in  his 
own  name,  such  as  the  endorsement  of  the  note  to  Powers,  or 
a  promise  by  Harrell  to  pay  Powers  the  money.  The  objection 
made  was  to  the  admissibility  of  the  note.  It  should  have  been 
received,  and  after  the  testimony  was  closed,  if  the  plaintiff's 
case  was  not  made  out,  then  the  garnishee  should  have  moved 
the  court  to  exclude  the  evidence,  or  asked  a  charge  upon  its 
sufficiency. — McNeill  v.  Reynolds,  9  Ala.  313  ;  Palmer  v.  Se- 
verance, ib.  751 ;  Abney  v.  Kingsland,  10  Ala.  355.  (The 
court  is  asked  to  look  into  the  petition  for  a  re-hearing,  where 
there  is  an  elaboration  of  this  last  point.) 

,  PARSONS,  J. — James  K.  Whitman  issued  an  attachment 
against  John  Powers,  and  summoned  German  B.  Harrell  as  a 
garnishee,  who  we  infer  from  the  record,  denied  any  indebted- 
10 
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ness  to  Powers,  the  defendant  in  attachment.  The  plaintiff  con- 
tested the  answer  of  the  garnishee,  and  tendered  the  following 
issue:  "and  the  said  plaintiff  by  his  attorney  comes  and  says,  that 
the  garnishee  within  named,  is  indebted  to  the  defendant,  John 
Powers,  and  was  at  the  time  of  the  service  of  the  garnishment." 
The  garnishee  moved  the  court  to  reject  the  issue  thus  tendered, 
and  to  compel  the  plaintiff  to  file  a  statement  or  allegation  of 
the  indebtedness  from  him  to  the  defendant.  This  motion  the 
court  overruled.  To  show  the  indebtedness  of  the  garnishee, 
the  plaintiff  proved  his  hand  writing  to  a  note,  dated  the  24th 
of  November,  1836,  due  on  the  first  day  of  February  next  there- 
after, payable  to  Nathan  Meek  or  order,  for  eighteen  hundred 
dollars,  and  also  proved  that  Powers  was  in  possession  of  the 
note  at  the  time  the  suit  was  commenced.  The  plaintiff  then 
offered  to  read  the  note  to  the  jury  as  evidence.  The  garnishee 
objected,  but  the  court  overruled  the  objection,  and  the  note  was 
read.  We  think  the  issue  tendered  by  the  plaintiff  in  attach- 
ment was  sufficient.  To  require  a  plaintiff  to  file  a  declaration 
against  the  garnishee,  setting  out  his  indebtedness  with  legal 
precision  and  accuracy,  might  often  defeat  the  ends  of  justice, 
as  it  cannot  be  supposed  that  he  is  always  in  possession  of  the 
evidence  of  the  indebtedness,  or  able  to  describe  it  with  the  usual 
accuracy  required  in  a  declaration.  If  we  were  to  hold  that  the 
allegation  of  the  indebtedness  was  insufficient,  we  should  be  re- 
quired to  go  the  full  length,  that  the  plaintiff  in  tendering  an 
issue  to  a  garnishee  who  had  denied  his  indebtedness,  must  aver 
the  facts  correctly,  out  of  which  the  indebtedness  arises.  This 
he  might  be  unable  to  do,  as  he  has  not  the  power  to  compel  the 
defendant  in  the  attachment  to  furnish  him  with  the  evidence, 
or  to  inform  him  of  the  facts,  out  of  which  the  indebtedness 
grows.  In  the  case  of  Thompson  v.  Allen,  4  Stewart  &  Porter, 
184,  it  is  said  that  in  trying  the  indebtedness  of  a  garnishee,  no 
formal  issue  is  required,  further  than  an  averment  by  the  plaintiff, 
that  he  is  indebted,  and  a  denial  thereof  by  the  garnishee.  There 
was  no  error  in  refusing  to  reject  the  issue  tendered  by  the  plaintiff* 
2nd.  We  consider  it  settled  by  the  previous  decisions  of  this 
court,  that  the  process  of  garnishment  must  be  considered  as  a 
legal  and  not  as  an  equitable  proceeding,  consequently,  the  de- 
fendant's rights  to  the  fund  or  property  sought  to  be  condemned, 
must  be  legal  as  contradistinguished  from  equitable. — Represen- 
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tatives  of  Thomas  v.  Hopper,  5  Ala.  442.  In  the  case  of  Travis 
V.  Tartt,  8  Ala.  574,  it  was  said  that  the  proceeding  by  gar- 
nishment is  the  institution  of  a  suit,  in  which  the  creditor  is  j)ar- 
mitted  to  proceed  against  the  debtor  of  his  debtor,  and  therefore 
it  would  seem  to  be  governed  by  the  general  rules,  applicable  to 
other  suits.  Again,  in  the  case  of  Walker  v.  McGehee,  11  Ala. 
273,  it  was  said  by  the  judge  delivering  the  opinion,  (although 
the  point  was  not  expressly  decided)  that  "our  statutes  when  tliey 
speak  of  indebtedness  to  the  defendant  in  attachment  or  judg- 
ment, refer  to  such  indebtedness  as  would  enable  the  debtor 
himself  to  maintain  debt  or  indebitatus  assumpsit. ^^  Indeed,  ii'  we 
ever  depart  from  the  plain  rule,  that  the  attachment  and  gar- 
nishment can  operate  only  on  the  legal  rights  of  the  defendant, 
there  will  be  no  stopping  point,  and  we  must  go  the  full  leugth, 
that  the  equitable  rights  of  the  defendant  may  be  attached  by 
garnishment  in  a  suit  at  law,  and  thus  a  court  of  law  will  be- 
come invested  with  cognizance  of  equitable  rights,  and  therefore 
bound  to  ascertain  and  condemn  them,  however  difficult  the  task 
may  be,  or  however  incompetent  the  powers  of  the  court  for  this 
purpose.  It  is  better  to  hold  to  the  plain  and  settled  rule,  that 
the  creditor  can  condemn  by  process  of  garnishment  only  such 
rights  of  liis  debtor,  as  the  debtor  could  recover  by  action  at  lavf 
in  his  own  name,  that  is,  his  legal  rights  as  distinguished  from 
equitable.  As  the  plaintiff"  in  the  attachment  can  only  subject  by 
process  of  garnishment,  such  debts  of  his  debtor  as  he  could  ve- 
cover  in  his  own  name,  it  follows  that  the  court  erred  in  not  ex- 
cluding from  the  jury  the  note  of  Harrell  to  Meek.  It  did  not 
appear  that  it  was  endorsed,  nor  was  there  any  proof  that  Har- 
rell had  ever  promised  Powers,  the  defendant  in  the  attachment, 
that  he  would  pay  him  the  money  due  thereon.  In  the  absence 
of  such  proof,  no  suit  could  be  maintained  by  Powers  on  the  noto 
in  his  own  name. — Taylor  v.  Acre,  8  Ala.  491.  For  this  error, 
the  judgment  must  be  reversed,  and  the  cause  remanded. 

In  reference  to  the  question  of  the  admissibility  of  the  admis- 
Bions  made  by  Powers,  we  think  it  unnecessary  to  examine  it,  for 
the  garnishee  will  scarcely  insist  on  introducing  them  on  anotlier 
trial,  nor  is  it  probable  that  the  plaintiff"  would  object  to  theui  if 
offered,  as  they  might  tend  to  prove  a  promise  on  the  part  of  the 
garnishee  to  pay  the  debt  to  Powers. 

Judgment  reversed,  and  the  cause  remanded. 
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Note. — On  a  re-hearing  of  this  cause,  the  following  opinion 
was  delivered : 

Per  curiam.  We  have  fully  examined  the  cases  to  which  we 
have  been  referred  by  the  counsel  for  the  defendant  in  error,  and 
feel  satisfied  that  the  opinion  heretofore  rendered  in  this  case 
asserts  the  law  correctly.  And  our  subsequent  examination  and 
reflection  have  the  more  confirmed  us  in  the  views  then  expressed, 
that  the  process  of  garnishment,  being  a  legal  proceeding,  only 
entitles  theplaintifi'in  the  garnishment  to  a  condemnation  of  such 
indebtedness  on  the  part  of  the  garnishee  to  the  defendant  in  the 
attachment,  as  could  be  recovered  by  debt  or  indebitatus  as- 
sumpsit in  the  name  of  the  latter.  Such  seem  to  have  been  the 
views  of  our  predecessors  in  Walke  v.  McGehee,  11  Ala.  273, 
and  which  is  substantially  followed  in  McGehee  v.  Walke,  15 
Ala.  183. 

The  case  of  Peck  &  Clarke  v.  Lewis  &  Wallace  at  the  pre- 
sent term  shows,  that  the  legal  presumption  arising  upon  the 
face  of  the  note,  notwithstanding  it  was  shown  to  have  been  in 
possession  of  Powers,  the  defendant  in  the  attachment,  was  that 
it  evidenced  a  debt  due  to  Meek,  the  payee,  and  not  to  Powers. 
It  was  then  prima  facie  irrelevant,  and  the  court  should  have 
excluded  it,  unless  ofiered  in  connection  with  other  proof,  show- 
ing its  relevancy,  or  at  least  Avith  a  proposal  to  make  such  addi- 
tional proof.  The  bill  of  exceptions  showing  that  it  was  prima 
facie  irrelevant  and  inadmissible,  if  there  was  any  reason  shown 
why  it  should  have  been  admitted,  the  party  at  Avhose  instance 
the  proof  was  received  should  have  set  it  out ;  for  where  the 
court  is  put  in  error  by  the  bill  of  exceptions,  it  is  the  duty  of 
the  court  to  set  itself  right,  if  the  facts  justify  it,  and  if  this  be 
not  done,  we  can  indulge  no  presumption  that  facts  were  shown 
which  would  have  cured  the  error. — Smith  v.  Maxwell,  1  S.  & 
P.  221 ;  Davis  v.  The  State,  17  Ala.  415. 
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1.  Ill  a  trial  of  the  right  of  property  to  certain  slaves,  which  had  been 
levied  on  under  execution,  and  to  which  a  claim  had  been  interposed, 
if  the  jury  assess  the  aggregate  value  of  the  slaves,  instead  of  the 
separate  value  of  each,  that  portion  of  their  verdict  is  without  legal 
Avarrant  and  wholly  nugatory,  and  must  be  treated  as  surplusage. 

■  But  the  judgment  will  not  be  reversed  on  account  of  such  defect,  if 
the  verdict  is  in  other  respects  formal,  and  sufficient  to  authorize  the 
judgment  rendered  upon  it. 

2.  An  order  setting  aside  a  judgment  and  granting  a  new  trial,  "upon 
the  payment  of  all  costs,"  does  not  vacate  the  judgment;  and  if  the 
costs  are  not  paid,  a  subsequent  judgment,  "that  the  order  is  there- 
fore discharged  and  the  plaintiff  permitted  to  proceed  upon  the  pre- 
vious judgment  as  if  no  such  order  had  been  made,"  merely  give.s 
the  previous  judgment  its  full  effect. 

Error  to  the  Circuit  Court  of  Lowndes.  Tried  before  the 
Hon.  Nathan  Cook. 

This  was  a  trial  of  the  right  of  property  in  certain  slaves 
which  had  been  levied  on  under  an  execution  in  favor  of  the  P. 
&  M.  Bank  of  Mobile,  and  claimed  by  the  plaintiffs  in  error. 
The  jury  found  a  verdict  in  favor  of  the  Bank,  and  assessed  the 
aggregate  value  of  the  slaves.  The  plaintiff  in  error  made  a 
motion  to  set  aside  the  judgment  and  for  a  new  trial,  upon  which 
an  order  was  made,  "  that  said  motion  be  granted  upon  the  pay- 
ment of  all  costs  which  have  accrued  in  said  cause  from  the  com- 
mencement up  to  this  day."  A  subsequent  judgment  was  ren- 
dered which  recites  that  the  claimants  had  not  complied  with  the 
order  made  at  the  last  term  of  the  court,  and  that  said  motion  is 
therefore  discharged,  and  said  plaintiff  permitted  to  proceed  upon 
the  judgment  obtained  at  the  last  term  of  the  court,  as  if  no  such 
order  had  been  made. 

Stone  &  Judge,  for  the  plaintiff  in  error  : 

1.  The  value  of  each  slave  should  have  been  separately  as- 
sessed by  the  jury.  The  statute  makes  it  the  imperative  duty 
of  the  jury  to  do  it.— Clay's  Dig.  213,  §  64.  The  action  of 
detinue  in  this  respect  is  analogous ;  and  in  detinue  it  is  an  in- 
dispensable requisite. — Bell  V.  Pharr  et  al.,  7  Ala.  807;  Haynes 
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V.  Crutchfield,  ib.  189.  'Tis  true  this  court  has  decided,  that 
the  omission  of  the  jury  to  discharge  this  duty  is  not  an  error 
of  "which  the  claimant  can  complain. — Hardy  et  al.  v.  Gascoignes, 
()  Port.  447;  Phelan  v.  Fancher,  5  Ala.  449.  And  it  has  also 
decided  that  it  is  not  an  error  of  which  the  plaintiff  in  execution 
can  complain. — Burnet,  Wilroy  &  Co.  v.  Maxey,  9  Port.  410. 
If  these  decisions  are  adhered  to,  it  is  respectfully  submitted, 
that  an  imperative  statute  of  the  State  will  have  been  repealed 
by  this  court.  The  reason  given  why  the  claimant  cannot  com- 
plain of  such  an  omission  is,  that  he  is  thereby  placed  in  a  better 
position.  This  reason  is  unsound.  If  no  value  is  assessed,  the 
claimant  is  placed  in  a  worse  condition ;  for  if  the  property  dies 
or  is  destroyed  before  the  trial,  no  value  being  assessed,  a  suit 
at  common  law,  and  recovery  upon  the  claim  bond,  would  be  a 
matter  of  course ;  and  thus  it  would  take  two  suits  to  determine 
what  the  statute  intended  should  be  cheaply  and  expeditiously 
determined  by  one. — See  Garnett,  adm'r,  v.  Roper,  10  Ala.  842. 

2.  But  upon  this  point,  this  case  is  unlike  any  other  Avhich  has 
ever  yet  been  before  this  court.  The  jury  did  assess  the  value, 
but  the  aggregate  value  of  all  the  slaves,  instead  of  the  value  of 
each  sep.arately.  The  jury  having  undertaken  to  assess  the 
value,  should  have  done  it  correctly.  A  portion  of  the  slaves 
may  be  dead,  so  that  all  cannot  be  delivered  up  ;  and  if  all  are 
not  delivered,  the  bond  will  be  forfeited ;  and  if  the  bond  is  for- 
feited, execution  must  issue  "  for  the  value  of  the  property  as 
assessed  by  the  jury." — Dig.  213,  §  64.  Claimant  then  must 
deliver  all  or  none,  when  the  statute  secures  to  him  the  right  to 
deliver  all,  "or  any  part  thereof."  Thus,  the  court  wull  per- 
ceive, that  if  the  assessment  of  no  value  would  not  be  an  injury, 
yet  the  erroneous  assessment  of  value  made  is  an  injury. 

8.  The  error  last  assigned  is  fatal  to  the  cause  and  must  re- 
verse it.  The  payment  of  the  costs  was  not  made  a  condition 
precedent  to  the  granting  of  the  new  trial.  The  Avords,  "  upon 
the  payment  of  the  costs,"  had  no  other  effect  than  to  impose 
upon  the  claimants  an  obligation  to  pay  the  costs,  which  might 
have  been  enforced  by  attachment,  or  the  issuance  of  an  execu- 
tion."—Dana  V.  Gill,  5  J.  J.  Mar.  242 ;  Johnson  v.  Taylor,  3 
S.  &  M.  92 ;  Supplement  U.  S.  Dig.  vol.  2,  p.  432,  §  67.  The 
new  trial  having  been  awarded  at  one  term,  the  court  at  a  sub- 
se<juont  term  had  no  power  to  set  aside  the  order  granting  it. 
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On  the  error  last  assigned,  the  cases  of  Dana  v.  Gill,  5  J.  J. 
Mar.  242,  and  Johnson  v.  Taylor,  3  S.  &  M.,  are  in  point  and 
decisive. 

Saffold,  contra: 

1.  As  to  the  assignment,  that  the  separate  value  of  each  piece 
of  property,  or  each  slave,  should  have  been  assessed  by  the 
jury,  the  Supreme  Court  have  already  decided  that  point. — Har- 
dy et  als.  V.  Gascoignes  &  Holly,  6  Port.  447;  Burnet  et  als.  v. 
Maxey,  9  Port.  410;  Lee  v.  Bryan,  3  Ala.  278.  The  separate 
value  of  each  slave  was  proper  for  the  benefit  of  plaintiff  in  exe- 
cution, but  it  was  for  the  benefit  of  defendant  that  no  separate 
value  should  be  assessed.  The  truth  was,  the  plaintifis  did  not 
care  to  have  the  separate  value  assessed,  as  the  judgment  for 
cost  and  the  10  per  cent,  damages  was  all  they  wanted.  The 
balance  had  been  made  out  of  other  persons,  parties  to  the  exe- 
cution. 

2.  As  to  the  assignment  of  error,  that  the  cause  should  have 
been  tried  de  novo,  without  the  condition  on  which  a  new  trial 
was  granted  being  comphed  with,  such  a  construction  of  the  order 
would  have  amounted  to  a  permission  for  a  new  trial  without  any 
terms  at  all.  The  claimants  were  non-residents.  They  had 
already  at  the  previous  term  failed  to  pay  up  the  cost  within 
four  months,  imposed  as  a  condition  precedent  to  their  litigating 
the  claim,  which  was  all-important  if  their  claim  was  bona  fide. 
They  fail  to  pay  the  cost,  and  a  judgment  goes  against  them  at 
the  next  term,  and  a  new  trial  is  ordered  on  condition  that  they 
pay  up  all  the  cost.  They  take  till  the  next  term  to  pay  the  cost, 
the  term  arrives,  the  cost  is  not  paid,  and  the  court  makes  ano- 
ther order  permitting  plaintiffs  in  execution  to  proceed  on  their 
judgment.  What  other  course  could  have  been  pursued  to  give 
effect  to  the  orders  of  the  court  ?  The  cost  should  have  been 
paid  instanter.  The  Circuit  Court  certainly  had  a  right  to  con- 
strue its  own  previous  order  and  to  determine  what  it  meant  by 
it. — See  Stephenson  et  al.  v.  Mansony,  4  Ala.  317.  There  the 
order  was,  "  the  plaintiff  is  hereby  required  to  remit  the  one 
thousand  dollars  damages  assessed  by  the  jury,  or  a  new  trial  is 
granted  by  the  court  on  the  payment  of  all  cost."  The  cost  was 
paid  in  a  month  after  the  order  was  made,  and  the  new  trial  was 
the  consequence. — See  also,  Reese  v.  Billing,  9  Ala.  265.    So 
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in  the  case  now  before  the  court,  the  order  granting  a  new  trial 
on  the  payment  of  all  the  cost  operated  as  a  continuance  of  the 
case  just  as  it  was  when  the  order  was  made,  until  the  court 
should  decide  by  a  definitive  order  the  situation  of  the  case ;  es- 
pecially if  the  cost  was  not  paid.  At  the  next  term  of  the  court, 
the  cost  not  having  been  paid,  the  court  made  the  definitive  or- 
der that  the  plaintiffs  were  permitted  to  proceed.  The  previous 
order  was  vacated.  This  action  of  the  court  was  also  its  own  inter- 
pretation of  the  previous  order,  and  that  was,  that  claimant  should 
pay  the  cost  without  execution.  The  idea  that  an  execution  should 
have  been  issued,  caimot  be  sustained.  There  was  no  judgment 
for  cost  alone ;  the  order  had  not  the  effect  of  an  execution.  Even 
if  an  execution  could  have  been  issued,  plaintiffs  were  not  bound 
to  rely  upon  that.  It  would  not  reach  them  in  Virginia,  and 
they  might  also  be  insolvent.  The  court  intended  to  place  the 
plaintiffs  on  safe  ground  as  to  the  cost.  The  order  cannot  be 
••onstrued  to  mean  anything  but  the  payment  of  cost  as  a  condi- 
tion precedent. — 1  Ch.  Gen.  Pr.  88 — see  Edwards  &  Lewis, 
decided  June  Term,  1850.  At  least,  it  can  bear  that  construc- 
tion, and  the  presumption  of  the  Supreme  Court  will  be  in  favor 
of  the  judgment  below. 

3.  This  order  of  the  court  discharging  a  former  order,  is  not 
a  subject  for  revision  in  this  court.  It  was  no  judgment  of  the 
court,  but  merely  a  discretionary  order  which  it  had  a  right  to 
set  aside,  if  the  claimants  did  not  comply  with  the  conditions. — 
See  Stephenson  v.  Mansony,  4  Ala.  317. 

CHILTON,  J. — The  first  objection  insisted  on  is,  that  the 
jury  found  the  aggregate  value  of  the  slaves,  instead  of  the  sep- 
arate value  of  each  slave,  as  the  statute  requires.  It  is  well 
settled,  that  if  they  had  assessed  no  valtie,  this  would  not  have 
constituted  an  error  of  which  the  claimants  could  have  availed 
themselves. — Hardy  et  al.  v.  Gascoignes  &  Holly,  6  Port.  447; 
Burnett,  Wilroy  &  Co.  v.  Maxey,  9  ib.  410.  That  the  jury 
have  assessed  the  value  in  a  manner  not  recognized  by  the  sta- 
tute, cannot  place  the  plaintiff  in  execution  in  a  worse  condition 
than  if  they  had  assessed  no  value,  and  the  most  that  can  be 
said  of  this  portion  of  their  verdict  is,  that  it  was  without  any  le- 
gal warrant,  and  wholly  nugatory,  and  would  not  justify  the 
court  in  basing  any  subsequent  proceeding  upon  that  portion  of 
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it  which  must  be  treated  as  surplusage.  In  other  respects  it  is 
quite  formal,  and  fully  authorizes  the  judgment  which  was  ren- 
dered.— See  Lee  v.  Bryan,  3  Ala.  278. 

2.  The  only  remaining  question  is,  must  we  regard  the  order 
setting  aside  the  judgment  and  granting  a  new  trial  "  upon  the 
payment  of  all  the  cost  which  had  accrued  in  said  cause"  from 
the  commencement  up  to  the  day  the  order  was  made,  as  vacat- 
ing the  judgment  absolutely  or  conditionally. 

The  cases  cited  by  the  counsel  for  the  plaintiff  in  error  cer- 
tainly sustain  his  view,  that  the  language  here  employed,  "  upon 
the  payment  of  the  cost,"  has  no  other  effect  than  to  impose  on 
the  claimants  an  obhgation  to  pay  the  cost,  which  might  have 
been  enforced  by  attachment  or  execution.  But  we  think  that 
the  previous  decisions  of  this  court  would  not  justify  us  in  placing 
this  construction  upon  the  language,  nor  do  we  regard  it  a  cor- 
rect exposition  of  the  language  of  the  order.  The  granting  of  a 
new  trial  upon  the  payment  of  all  cost,  is  manifestly  to  make  the 
grant  conditional,  or  dependent  upon  the  payment. 

In  Stephenson  et  al.  v.  Mansony,  4  Ala.  317,  it  was  held  that 
the  court  trying  the  cause  may  annex,  as  a  condition  on  which  a 
new  trial  is  granted,  that  the  party  asking  for  it  pay  costs,  or 
that  it  be  granted  unless  the  plaintiff  remit  damages.  The 
court  in  that  case  ordered  upon  a  motion  for  a  new  trial,  that 
"  the  plaintiff  is  hereby  required  to  remit  the  $1,000  damages 
assessed  by  the  jury,  or  a  noAV  trial  is  granted  by  the  court  on 
the  payment  of  all  cost."  The  cost  having  been  paid  in  vaca- 
tion, a  short  time  after  the  adjournment  of  the  court,  at  the 
second  term  thereafter  the  plaintiff  moved  to  release  the  dama- 
ges and  to  strike  the  cause  from  the  docket,  but  the  court  held  that 
the  cost  was  paid  in  due  time,  and  the  failure  to  enter  the  release 
by  the  plaintiff  had  the  effect  when  coupled  with  such  payment 
by  the  defendant,  to  re-instate  the  cause.  So  in  Reese  v.  Bil- 
ling, 9  Ala.  265,  an  order  was  granted  setting  aside  a  nonsuit, 
"if  the  plaintiff  pay  the  cost  by  the  next  term,"  &c.  This 
court  said,  that  by  setting  aside  the  nonsuit  on  the  terms  indi- 
cated, the  cause  was  necessarily  continued  until  the  succeeding 
court  should  declare  by  a  definitive  order,  whether  the  costs  were 
paid,  and  the  condition  of  the  cause.  As  to  the  right  to  continue 
such  motions,  see  Walker  v.  Hale,  16  Ala.  26. 

The  effect  of  the  subseciuent  judgment  Avas  merely  to  deter- 
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mine  that  the  condition  upon  wliich  the  new  trial  was  awarded 
had  not  been  complied  with,  and  to  disallow  the  motion,  thereby 
givhig  to  the  judgment  previously  rendered  its  full  eflfect.  In 
our  opinion,  the  court  committed  no  error  for  which  the  plaintiff" 
in  error  can  complain,  and  the  judgment  is  consequently  affirmed. 


STRONG  et  d.  vs.  GREGORY. 

1 .  In  the  construction  of  written  instruments,  the  intention  of  the  par- 
ties must  govefii,  and  to  ascertain  tliat  intention,  regard  must  be  had 
to  the  nature  of  the  instrument  itself,  the  condition  of  the  parties 
executing  it,  and  the  objects  which  they  had  in  view. 

2.  An  ante-nuptial  contract  was  entered  into  between  awoman  and 
her  intended  husband,  by  which  it  was  agreed,  that  after  the  mar- 
riage had  been  solemnized,  a  certain  portion  of  the  slaves  and  other 
property,  which  the  wife  had  in  possession  and  in  remainder, 
should  be  settled  and  secured  by  some  good  and  sufficient  convey- 
ance, upon  a  trustee  for  the  use  and  behoof  of  the  wife  during  the 
term  of  her  natural  life,  with  a  provision  in  the  settlement,  that  the 
property  thus  conveyed  might  be  changed,  sold  and  resold,  or  the 
whole  trust  annulled,  whenever  the  husband  and  wife  should  joint- 
ly agree  to  do  so.  It  was  also  thereby  agreed,  that  the  residue  of  the 
slaves  which  the  wife  had  should  be  conveyed  to  the  trustee  for  the 
use  of  the  wife,  until  the  husband  should  direct  them  to  be  sold,  and 
when  sold,  the  proceeds  to  be  paid  to  the  husband.  Held,  Isr,  that 
it  was  the  manife.st  intention  of  the  parties,  that  the  wife  should  take 
a  separate  estate  in  that  portion  of  the  property  which  was  to  be  con- 
veyed to  the  trustee  "for  her  use  and  benefit  during  the  term  of  her 
natural  life." 

2.  That  the  power  given  to  the  husband  and  wife,  to  annul  the  trust 

by  their  consent,  does  not  sulijectthe  property  to  his  debts. 

3.  That  the  husband,  during  his  wife's  life,  does  not  take  such  an  in- 

terest in  the  remainder,  after  the  determination  of  her  life  estate, 
as  is  subject  to  levy  and  sale  al  law. 

Error  to  the  Chancery  Court  of  Butler.     Tried  before  the 
Hon.  J.  W.  Lesesne. 
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The  bill  shows  that  complainant,  Susan  Gregory,  before  her  in- 
termarriage, was  possessed  of  ninety-two  slaves  in  the  State  of 
Georgia,  and  also  of  a  quantity  of  stock,  farming  utensils,  &cj 
also,  to  the  remainder  in  several  tracts  of  land^  and  other  slaves 
in  which  Mary  Ingram  had  an  estate  for  life.  That  intending 
to  intermarry  with  Ossian  Gregory,  her  husband,  they  enter- 
ed into  an  agreement  in  writing,  which  described  the  slaves  and 
other  property,  and  recited  that  the  marriage  was  shortly  to  be 
solemnized,  and  by  which  they  covenanted  and  agreed  in  case 
the  marriage  should  take  place,  by  some  good  and  sufficient  con- 
veyance to  settle  and  secure  sixty-one  of  the  slaves,  of  which 
the  complainant  was  then  possessed,  and  also  the  stock  and  pro- 
visions on  hand,  together  with  the  property  to  which  she  was 
entitled  in  remainder,  on  one  James  A.  Nesbit,  to  the  use  and 
behoof  of  the  complainant  during  the  term  of  her  natural  life. 
Said  settlement,  however,  to  contain  a  provision,  that  the  pro- 
perty might  be  changed,  sold  and  re-sold,  or  the  whole  trust 
annulled,  whenever  the  said  Ossian  and  the  said  complainant 
should  jointly  agree  to  do  so,  and  as  to  the  other  slaves,  of  which 
the  complainant  was  possessed,  it  was  agreed  that  the  said 
Ossian  and  Susan,  his  intended  wife,  would  likewise  settle  and 
secure  them  to  the  said  Nesbit  for  the  use  of  the  said  complain- 
ant, until  the  said  Ossian  should  direct  them  to  be  sold,  and 
when  sold,  the  proceeds  were  to  be  paid  over  to  the  said  Ossian. 
It  is  further  shown  by  the  bill,  that  the  said  Ossian  at  the  time 
of  the  marriage  was  insolvent  and  largely  indebted,  and  that  the 
object  of  the  agreement  was  to  give  to  the  complainant  a  sepa- 
rate estate  in  all  the  property,  except  the  slaves  which  were  to 
be  sold  by  the  order  of  Ossian  Gregory.  • 

The  bill  further  alleges  that  the  marriage  was  consummated  ^ 
and  the  slaves  sold,  which  were  liable  to  be  sold  under  the 
order  of  Ossian  Gregory;  and  with  the  consent  of  Nesbit,  the 
complainant  and  her  husband  removed  to  Alabama,  and  brought 
the  sixty-one  slaves  with  them,  which  were  to  be  conveyed  to 
Nesbit,  for  the  use  and  behoof  of  complainant.  It  is  further 
shown,  that  the  creditors  of  Ossian  Gregory  sued  him  in  Ala- 
bama, and  obtained  judgments,  some  of  whom  have  levied  exe- 
cutions on  the  slaves,  and  others  are  threatening  to  do  it,  and 
that  the  trustee  had  interposed  his  claim  to  the  property  levied 
on.     The  bill  also  states,  that  by  mistake  of  the  attorney,  Mr. 
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Poe,  who  was  employed  to  draw  up  the  agreement,  he  omitted  to 
use  such  words  as  would  show  clearly,  that  it  was  the  intention 
of  the  parties  to  settle  the  property  on  the  complainant  for  her 
sole  and  separate  use,  and  prays  a  reformation  of  the  agree- 
ment in  this  respect.  An  injunction  is  also  prayed  against  the 
creditors  of  Ossian  Gregory,  who  are  made  parties  to  the  bill, 
and  for  general  relief. 

The  several  answers  of  the  creditors  deny  that  there  was  any 
mistake  in  drawing  up  the  agreement,  and  insist  that  the  pro- 
perty is  liable  to  the  satisfaction  of  their  debts. 


Watts  &  Elmore,  for  the  plaintiff. 
Williams,  contra: 


'J 


DARGAN,  C.  J. — In  the  construction  of  instruments  per- 
fect and  complete  within  themselves,  and  which  require  no  fur- 
ther act  to  be  done  to  define  and  ascertain  the  rights  of  the  par- 
ties, before  we  can  exclude  the  marital  rights  of  the  husband,  it 
must  plainly  and  distinctly  appear,  that  such  was  the  intention 
of  the  grantor. — Lamb.  v.  Wragg  &  Stewart,  8  Por.;  Dunn  and 
Wife  V.  The  Bank  of  Mobile,  2  Ala.  152  ;  Oneal  v.  Teague, 
8  Ala.  345  ;  Pollard  v.  Merrill  &  Exemir,  15  Ala.  169.  The 
mere  vesting  of  the  legal  title  in  a  trustee  for  the  use  of  a  wo- 
man, whether  sole  or  married,  will  not  ordinarily  have  the  effect 
of  giving  her  a  separate  estate  in  the  trust,  free  from  the  mari- 
tal rights  of  her  husband.  Thus  in  the  case  of  Lamb  v.  Wragg 
&  Stewart,  supra,  a  father  conveyed  slaves  to  his  son-in-law, 
in  trust  for  his  wife,  {the  daughter  of  the  grantor^  and  the 
question  was,  whether  the  wife  took  a  separate  estate  in  the 
slaves.  This  court  held  that  she  did  not.  In  the  case  of  Lamb 
V.  Milnes,  5  Vesey,  jr.,  521,  the  master  of  the  rolls  held  that 
the  marital  rights  of  the  husband  were  not  excluded  by  vesting 
the  legal  title  in  a  trustee,  for  the  benefit  of  the  wife. — See  also, 
Kensington  v.  Dallard,  7  Con.  Eng.  Ch.  322.  But  as  it  is  the 
intention  of  the  parties  executing  the  instrument  that  must  gov- 
ern in  determining  whether  a  separate  estate  is  executed  in  fa- 
vor of  the  wife,  we  must  look  to  the  nature  of  the  instrument, 
and  the  condition  of  the  parties  executing  it,  in  arriving  at  that 
intention;  for  no  particular  form  of  words  is  indispensably  requi- 
site to  create  a  separate  estate  in  favor  of  a  married  woman, — 


JANUARY  TERM,  1851.  149 

Strong  et  al.  v.  Gregoiy. 

(Bright  on  Husband  and  Wife,  vol.  2,  211 ;  Stanton  v.  Hall, 
6  Con.  Eng.  Ch.  445;)  and  it  is  said  that  in  construing  instru- 
ments that  are  executory  in  their  character,  and  which  require 
some  further  act  to  be  done  to  define  and  settle  the  rights  of  the 
parties,  a  court  of  equity  will  indulge  in  a  wider  range  of  inter- 
pretation for  the  purpose  of  arriving  at  the  intention. — 2  Story's 
Equity,  vol.  2,  §  983.  Yet  it  must  be  admitted,  that  it  is  the 
intention  that  must  govern  in  determining  whether  a  separate  es- 
tate is  given  to  a  married  woman  or  not,  whether  the  agreement 
be  complete  or  executory.  But  it  does  not  follow  that  the  same 
words  are  to  receive  the  same  construction  in  every  instrument, 
or  rather,  the  same  intention  is  not  always  evinced  in  every  in- 
strument by  the  use  of  the  same  words.  But  we  must  look  to 
the  condition  of  the  parties,  the  objects  they  had  in  view,  and  to 
the  entire  instrument  itself,  to  arrive  at  a  just  and  proper  con- 
clusion as  to  their  intentions,  and  when  we  are  entirely  convinc- 
ed from  these  sources  what  were  the  intentions  of  the  parties, 
we  must  give  effect  to  such  intentions,  notwithstanding  the  same 
•words  might  be  differentlj'-  construed  in  other  instruments.  Thus 
it  may  be  admitted,  that  if  property  be  conveyed  to  a  trustee  for 
the  use  of  a  married  woman,  the  marital  rights  of  the  husband 
will  not  be  excluded,  because  it  does  not  appear  that  such  was 
the  intention  of  the  grantor.  But  in  the  case  before  us,  all  the 
property  at  the  time  of  executing  the  agreement  belonged  to 
the  complainant,  who  was  then  a  single  woman.  She  and  her 
intended  husband  before  the  marriage  stipulated,  that  after  the 
marriage  should  have  been  solemnized,  they  would,  by  some  good 
and  sufficient  conveyance,  settle  a  part  of  the  property  on  a 
trustee,  for  the  use  and  behoof  of  the  complainant,  and  another 
portion-on  the  same  trustee,  for  the  benefit  of  the  intended  hus- 
band. Now  I  ask,  who  can  doubt  that  it  was  the  intention  of 
the  parties,  that  the  intended  wife  should  take  an  interest  in  that 
portion  of  the  property  to  be  settled  on  the  trustee  for  her  use? 
If  such  were  not  their  intentions,  and  they  intended  the  husband 
to  take  the  whole,  why  settle  one  part  on  the  trustee  for  the  use 
of  the  intended  husband,  and  another  part  for  the  use  of  the 
wife?  It  is  too  plain  I  think,  to  admit  of  doubt,  that  it  was  the 
intention,  that  the  wife  should  take  an  interest,  and  we  can  on- 
ly carry  into  effect  this  intention  by  giving  her  a  separate  estate. 
The  language  of  the  agreement  is,  that  it  (the  property)  should 
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be  settled  on  the  trustee  "  to  the  use  and  behoof  of  the  complain- 
ant,^^ and  this  settlement  was  to  be  executed  by  the  husband 
and  wife  after  their  intermarriage.  How  can  it  be  settled  to 
her  use  and  behoof,  unless  we  give  her  a  separate  estate'^  This 
we  must  do,  or  we  will  allow  her  no  interest  or  rights  in  the 
property  whatever;  and  thus,  the  manifest  intention  oi  the 
parties  will  be  frustrated.  To  be  for  her  use,  it  must  be  for  her 
separate  nse.  The  parties  have  agreed  before  their  m.irriage, 
to  settle  a  portion  of  the  wife's  property  on  a  trustee  after  they 
should  be  married,  for  the  use  of  the  wife ;  this  can  only  l)c  done 
by  giving  her  a  separate  estate  in  the  property,  and  this  wu  must 
do,  or  we  should  hold  the  agreement  to  be  nugatory,  and  by  con- 
struction destroy  it,  instead  of  carrying  into  effect. 

This  view  renders  it  unnecessary  to  examine  whether  or  not 
there  was  a  mistake  or  an  omission  in  drawing  up  the  agree- 
ment; for  as  it  stands,  we  are  bound  to  hold,  that  it  gives  h«ir  a 
sepai-ate  estate  in  that  portion  of  the  property,  which  slie  and 
her  intended  husband  agreed  should  be  settled  on  James  A. 
Nesbit  for  her  use  and  behoof. 

2.  But  it  is  contended  that  the  power  given  to  the  husband 
and  wife  by  their  joint  consent  to  annul  the  trust,  vests  the  en- 
tire property  in  the  husband.  To  this  argument  we  cannot  as- 
sent. It  is  true,  that  if  the  husband  had  the  power  of  disposition 
of  the  whole  for  his  own  benefit,  such  a  power  might  subject  the 
property  to  sale  in  satisfaction  of  his  debts,  as  being  inconsistent 
with  a  4separate  estate  in  favor  of  the  wife.  But  wither  t  her 
consent  no  part  of  it  can  be  sold,  nor  the  trusts  annulled  ;  and 
until  that  consent  is  given,  her  rights  remain  unimpaired,  and 
neither  the  husband  nor  his  creditors  can  take  them  from  iier. 

3.  It  is  also  insisted,  that  the  wife  takes  but  a  life  estate  in 
the  property  in  any  event,  and  the  remainder  belongs  fo  her 
husband,  which  is  the  subject  of  levy  and  sale  at  law.  We  do 
not  deem  it  necessary  to  decide  whether  the  husband  is  entitled 
to  the  remainder  after  the  death  of  the  wife,  in  opposition  to  the 
issue  of  the  marriage;  for  it  is  clear,  that  to  carry  out  the  inten- 
tions of  the  parties  to  the  agreement,  the  legal  title  to  the  \/holo 
property  must  be  vested  in  a  trustee.  And  even  if  the  husband 
would  be  entitled  to  any  interest  after  the  death  of  his  wife,  it 
can  at  this  time  be  but  an  equitable  and  not  a  legal  interest,  and 
therefore  not  the  subject  of  a  levy  and  sale  at  law. 


JANUARY  TERM,  1851.  151 

Boxley  v.  Gayle. 

The  trust  in  this  case  is  not  executed,  but  is  still  executory, 
and  must  so  continue  for  the  purpose  of  protecting  the  interest 
of  the  wife  during  her  life,  at  least.  The  legal  title  to  the  pro- 
perty is  held  for  her  benefit,  and  the  husband  can  have  only  an 
equitable  interest  in  the  remainder  so  long  as  the  trust  is  execu- 
tory, for  until  executed  the  legal  title  must  be  in  a  trustee.  With- 
out, therefore,  deciding  what  interest,  if  any,  the  husband  may 
have  in  the  remainder,  it  is  clear  that  he  has  none  at  this  time 
which  is  the  subject  of  levy  and  sale  at  law. 

We  can  perceive  no  error  in  the  decree,  and  it  must  be  af- 
firmed. 


BOXLEY  vs.   GAYLE.  ^^ 

1.  The  defendant,  under  the  plea  of  set-ofF,  introduced  an  account  in 
his  own  handwriting  against  the  plaintiff,  on  the  back  of  which  the 
plaintiff  had  written,  that  he  never  could  admit  such  an  account  as 
the  within,  and  that  until  the  proof  accompanied  it  he  would  not  at- 

.  tempt  a  settlement  with  the  defendant  or  any  one  else.  He  also 
proved  the  plaintiff's  admissions  that  there  were  unsettled  matters  of 
account  between  tiiem.    Held — 

1.  That  the  account  and  endorsement  thereon  were  inadmissible 
without  further  proof. 

2.  That  a  charge  "tliat  if  the  plaintiff  only  denied  the  defendant's  ac- 
counts so  far  as  to  call  for  proof  of  the  amounts,  it  was  only  such 

*  a  denial  as  would  put  the  defendant  on  the  proof  of  them,  and 
*"  was  sufficient  to  take  them  out  of  the  statute  of  limitations,"  was 
f      abstract,  and  therefore  properly  refused. 

2.  A  general  admission  of  unsetded  matters  of  account  is  not  sufficient 
to  take  any  particular  account  out  of  the  statute  of  limitation,  unless 

J,  it  is  shown  that  the  admission  was  made  in  reference  to  it. 

Error  to  the  Circuit  Court  of  Dallas.  Tried  before  the  Hoe. 
Nathan  Cook. 

i»  Bird,  for  plaintiflF  in  error. 
Lapsley  &  Hunter,  contra. 
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PARSONS,  J. — The  bill  of  exceptions  sho^Ys  that  Boxley, 
who  was  the  defendant  below,  relied  upon  a  cross  demand  in  the 
shape  of  an  account,  but  the  bill  of  exceptions  is  silent  as  to  the 
nature  of  the  account,  the  items  and  amount. 

But  on  the  trial  he  produced  an  account  in  his  own  handwrit- 
ing containing  divers  charges  against  the  plaintiflf  below,  and 
proved  by  a  witness  that  he,  the  witness,  once,  within  three 
years  before  the  commencement  of  this  suit,  saw  the  same  ac- 
count in  the  hand  of  the  plaintiff  below,  who  spoke  of  and  denied 
several  particular  items,  and  also,  in  general  terms,  denied  the 
whole  account,  and  said  he  would  not  pay  it.  At  the  same  time 
the  witness  saw  an  endorsement  on  the  account,  in  the  hand- 
writing of  the  plaintiff  below,  in  the  words  following :  "I  never 
could  admit  such  an  account  as  the  within,  and  until  the  proof 
accompany  it,  I  will  not  attempt  a  settlement  with  Mr.  Boxley 
or  any  one  else,"  Avhich  was  signed  by  the  plaintiff  below. 

The  defendant  below,  upon  this  proof,  offered  the  account  and 
the  endorsement  in  evidence,  to  show,  first,  that  it  had  been  pre- 
sented at  a  certain  date ;  secondly,  that  there  Avere  unsettled  ac- 
counts between  the  parties  ;  thirdly,  as  an  admission  of  an  un- 
settled existing  liabihty,  so  far  as  to  enable  defendant  below  to 
introduce  proof  in  relation  to  the  same;  and  also  for  the  purpose 
of  getting  said  "memorandum"  before  the  jury  ;  but  the  plain- 
tiff objected  to  this  evidence,  and  his  objection  was  sustained. 

This  court  has  often,  and  in  a  variety  of  cases,  held  that  it 
will  not  reverse,  in  consequence  of  any  matter  or  thing  stated  in 
a  bill  of  exceptions,  unless  it  is  made  to  appear  that  there  was 
error  to  the  injury  of  the  party  excepting.  Error,  or  any  fact 
to  constitute  error,  will  not  be  presumed.  The  account  was  in 
the  handwriting  of  the  defendant  below — it  was  no  evidence  for 
him.  But  if  the  plaintiff  below  had  made  admissions  in  refer- 
ence to  it,  then  it  would  have  been  admissible  to  explain  and  ap- 
ply the  admissions.  But  so  far  from  this,  he  denied  it  verbally 
and  in  writing.  The  utmost  that  can  be  inferred  from  the  en- 
dorsement is,  that  if  the  defendant  below  would  present  the  proof 
of  his  account,  the  plaintiff  would  go  into  a  settlement ;  but  the 
defendant  neither  proved  nor  offered  to  prove  that  he  had  done 
so.  If  it  conduced  in  some  very  small  degi-ee  to  prove  that  there 
were  unsettled  accounts  between  the  parties,  and  an  existing 
liability,  yet,  as  proof  of  the  particular  account  set  up  as  a  cross 
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demand,  it  was  too  remote  and  uncertain,  especially  as  it  does 
not  appear  that  any  particular  proof  of  that  account  was  offered. 
And  if  the  party  had  other  proof  to  connect  with  and  make  it 
admissible,  he  should  have  offered  it,  or,  at  least,  stated  to  the 
court  particularly  what.it  was.  This  court  held,  in  Watson  v. 
Byers,  1  Ala.  393,  that  an  admission  by  the  defendant,  upon  the 
presentation  of  an  account  to  him,  that  part  of  the  account  was 
correct,  but  without  stating  what  part,  and  neither  admitting  nor 
denying  the  residue,  could  not  be  construed  into  an  admission 
that  the  entire  account  was  just,  and  was  of  no  value  for  the 
part  admitted,  from  its  uncertainty.  In  the  present  case,  noth- 
inor  was  admitted,  but  all  was  denied  by  necessary  implication. 
Therefore,  there  was  no  injury  in  rejecting  the  memorandum,  or 
in  rejecting  the  evidence  that  the  account  was  presented  at  a 
particular  time,  as  it  was  denied. 

2.  There  was  other  evidence  that  the  plaintiff  below  had  ad- 
mitted within  three  years,  that  there  were  unsettled  matters  of 
account  between  the  parties,  but  it  does  not  appear  that  he  stated 
what  they  were  or  the  amount,  nor  on  which  side  the  balance  was? 
The  defendant  below  asked  the  court  to  charge,  that  if  the 
plaintiff  denied  his  accounts  so  far  only  as  to  call  for  proof  of  the 
amounts,  it  was  only  such  a  denial  as  would  put  the  defendant 
on  the  proof  of  his  claims,  but  was  sufficient  to  take  them  out 
of  the  statute  of  limitations.  This  the  court  refused,  because, 
as  stated  by  the  court,  there  was  no  evidence  tending  to  show 
any  such  a  state  of  facts.  The  court  did  not  mean  to  say,  it  is 
very  evident,  that  there  was  no  evidence  of  the  plaintiff's  admis- 
sion of  the  fact  of  unsettled  accounts.  But  it  did  not  appear  that 
the  plaintiff  had  denied  the  accounts  offered,  so  far  only  as  to  call 
for  proof,  and  that  he  would  thereupon  pay  them,  or  make  no 
further  objection.  Neither  was  there  any  evidence,  as  we  infer 
from  the  bill  of  exceptions,  that  the  defendant  below  gave  any 
evidence  of  his  accounts  on  the  trial.  Such  a  charge  would  have 
been  abstract,  and  the  court  was  not  bound  to  give  it. 

3.  The  court,  at  the  request  of  the  plaintiff  below,  charged 
the  jury,  that  the  proof  of  his  admission  of  the  unsettled  accounts, 
was  no  such  admission  of  the  defendant's  accounts,  claimed  as  a 
set-off  in  tliis  suit,  as  would  take  them  out  of  the  statute  of  lim- 
itations, unless  the  proof  had  a  tendency  to  show  that  the  admis- 
sion was  made  in  reference  to  the  defendant's  said  accounts.    To 
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this  charge  the  defendant  excepted,  but  we  are  unable  to  see  any 
error  in  it.  We  have  decided  the  case  as  if  the  bill  of  excep- 
tions had  properly  stated  the  exception  on  each  of  the  points,  as 
it  certamly  does  with  regard  to  the  last  one ;  because,  conceding 
that  for  the  sake  of  argument,  still  no  error  is  shown. 
Let  the  judgment  be  affirmed. 


>       HENDERSON  vs.  HALE. 

f 

1 .  When  there  are  several  counts  in  the  declaration,  and  a  plea  is 
pleaded  to  only  a  portion  of  them,  a  demurrer  to  such  a  plea  may 
be  visited  upon  the  counts  to  which  it  relates. 

2.  A  publication  made  by  the  defendant,  of  and  concerning  the  plain- 
tiff, which  alleges  substantially,  that  the  town  commissioners  had  . 
placed  in  the  hands  of  the  plaintiff,  as  County  Treasurer,  notes  to 
the  amount  of  |1949  94;  that  the  defendant  notified  him  that  the  ^ 
commissioners  appointed  by  the  Judge  of  the  County  Court  to  ex-  ^ 
amine  his  office  were  in  town,  and  willing  to  proceed  with  the  in-  ^ 
vestigation.  but  the  plaintiff  said  he  had  not  time  for  the  investiga- 
tion before  the  election,  and  refused ;  that  the  plaintiff  and  his  friends 
had  circulated  the  report,  that  he  made  the  proposal  to  go  into  the 
examination,  and  that  the  defendant  refused;  that  the  commission- 
ers made  a  slight  examination  of  the  plaintiff's  papers,  and  found 
among  them  receipts  of  C,  for  $626  04 ;  that  the  plaintiff  accounted 
for  the  receipt  of  $276  55,  and  had  vouchers  for  cash  paid  out  $219 
85,  and  cash  on  hand  $35:  that  the  defendant  "warned"  him  to  have 
his  books  and  office  examined,  instead  of  the  few  papers  which  he 
had  exhibited,  but  he  refused;  that  the  plaintiff  only  reported  to  the 
commissioners  $276  55,  as  collected  by  him,  as  appeared  from  their 
certificate;  and  which  then  avers  "that  there  has  been  $510  45  col- 
lected from  the  claims  placed  in  his  hands  by  said  commissioners," 
and  annexes  the  names  of  the  persons  from  whom  collected,  is  not 

a  libel,  and  its  meaning  cannot  be  enlarged  by  an  innuendo,  that  ^ 
the  defendant  thereby  intended  to  charge  the  plaintiff  with  fraud, 
corruption,  embezzlement,  or  other  misconduct  in  his  office  of 
County  Treasurer.  " ' 

ii 
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Error  to  the  Circuit  Court  of  Cherokee.  Tried  before  the 
Hon.  S.  C.  Posej. 

Rice  &  Morgan,  for  plaintiff  in  error: 

1.  Libel  has  always  been  treated  with  sterner  vigor  than  slan- 
der; "  because  it  must  have  been  effected  with  coolness  and  de- 
liberation, and  must  be  more '  permanent  and  extensive  in  its 
operation  than  words." — White  v.  Nicholls,  3  Howard's  (U.  S.) 
Rep.  285.— Weir  v.  Hoss  and  Wife,  6  Ala.  881. 

2.  Actions  may  be  maintained  for  defamatory  words  publish- 
ed in  writing  or  in  print,  which  •  would  not  have  been  actionable 
if  spoken. — 3  Howard's  U.  S.  Rep.  285  ;  Levi  v.  Milne,  13 
Eng.  Com.  Law,  396;  6  Ala.  381. 

3.  Words  not  otherwise  actionable,  may  form  the  basis  of  an 
action  when  spoken  of  a  party  in  respect  of  his  office,  profession 
or  business." — 3  Howard  (U.  S.  Rep.  285. — Levi  v.  Milne,  13 
Eng.  Com.  Law.  Rep.  396. 

4.  The  law  presumes  a  libellous  publication  to  be  malicious, 
unless  it  is  proved  to  be  published  on  an  innocent  or  justifiable 
occasion,  ib. — Dexter  v.  Spear,  4  Mason,  115. 

5.  For  the  oath  and  duties  of  a  County  Treasurer — see  Clay's 
Dig.  577-580.  For  additional  duties  and  responsibilties  -of 
County  Treasurer  of  Cherokee  county — see  Pamphlet  Acts  of 
1843-4,  p.  160-164,  §  5  &  8,  &c.,  all  the  sections. 

6.  When  the  declaration  contains  any  good  count,  and  pleas 
are  filed  to  which  the  plaintiff  demurs,  it  is  erroneous  for  the 
court  to  visit  such  demurrer  back  upon  the  declaration.  And 
if  upon  such  erroneous  decision,  the  plaintiff  is  induced  to  take  a 
non-suit,  he  may,  under  our  statute,  avail  himself  of  such  error 
in  this  court  and  have  the  judgment  reversed.  The  interference 
of  the  court  below,  in  such  an  irregular  manner,  with  the  estab- 
lished modes  of  proceeding,  cannot  be  sanctioned. — Fontaine  v. 
Lee,  6  Ala.  889. — (See  the  statute  which  authorizes  a  party  to 
take  a  non-suit,  and  still  revise  the  proceedings.) 

7.  The  intent  with  which  words  were  published,  or  the  sense 
in  which  they  were  used,  is  a  question  of  fact :  The  intent  or 
sense  is  averred;  and  frequently  words  become  libellous  from  the 
intent  or  sense. 

White  &  J.  B.  Martin,  contra: 

There  is  nothing  in  the  libel  complained  of  in  itself,  which  sub 
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jects  the  plaintiff'to  ridicule,  disgrace  or  infamy.  It  is  not  al- 
leged that  these  claims  were  placed  in  his  hands  as  county  trea- 
surer, or  that  he  was  bound  to  account  for  them.  Nor  it  is  al- 
leged that  Brindler  and  others  are  commissioners  appointed  un- 
der the  law,  to  examine  his  office  as  county  treasurer.  Nor  is 
it  stated  what  commissioners  they  are. 

The  judge  of  the  County  Court,  and  the  commissioners  of 
roads  and  revenues  have  the  power  to  examine  the  office  of  the 
county  treasurer,  and  it  is  the  duty  of  the  judge  of  the  County 
Court,  to  appoint  once  in  each  year,  three  persons  to  examine 
the  books  and  vouchers  of  the  county  treasurer. — Clay's  Dig. 
580,  §  25-28. 

Now  if  either  of  these  had  demanded  of  plaintiff  an  exhibi- 
tion of  the  condition  of  his  office,  and  he  had  made  a  false  exhibit 
to  them,  this  would  have  been  misconduct  in  office;  but  to  a  mere 
volunteer,  he  was  bound  to  make  no  disclosures,  and  charging 
him  with  a  failure  to  disclose,  is  no  imputation.  If  these  are 
essential  facts,  they  must  be  averred,  or  else  they  cannot  be  pro- 
ven, and  the  declaration  is  demurrable. 

The  declaration  should  have  stated  that  these  claims  or  notes 
were  the  property  of  another,  and  in  his  (plaintiff's)  custody,  either 
for  safe  keeping  or  for  collection  ;  unless  they  were  anothers's,  he 
could  not  be  charged  with  blame  for  converting  them,  and  unless 
it  was  his  duty  to  collect  them,  he  could  not  be  censured. 

But  the  defendant  does  not  charge  plaintiff  with  having  col- 
lected these  notes,  or  with  having  failed  to  collect  them.  The 
libel  complained  of  scrupulously  avoids  such  a  charge.  It  states, 
in  connection  with  the  fact,  that  of  the  notes  placed  in  Henderson's 

hands were  in  hands  of  Wm.  L.  Cain,  as   shown  by  his 

receipts,  that  $570  had  been  collected;  it  does  not  say  by  whom, 
whether  by  Henderson  or  Cain,  or  some  other  person,  nor  can 
the  meaning  of  this  be  extended  by  an  innuendo. — Weir  v.  Hoss, 
6  Ala.  881 ;  1  Chit.  Plead.  407  ;  1  Saun.  243,  note  4;  McLacy 
V.  Ross,  5  Bin.  218 ;  Stafford  v.  Green,  1  Johnson,  505. 

When  libel  is  actionable  only  in  respect  of  the  plaintiff's  pro- 
fession, there  must  be  a  distinct  allegation,  that  plaintiff  was  at 
the  time  of  the  scandal,  in  such  profession. — 1  Chit.  Plead.  402, 
and  a  mere  statement  in  the  inducement  is  not  sufficient. 

Words  not  actionable  in  themselves,  cannot  be  rendered  so  by 
an  innuendo,  without  a  prefatory  averment  of  extrinsicf  acts  which 
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make  them  slanderous. — Watts  v,  Greenleaf,  2  Dev.  115  ;  Lin- 
ville  V.  Earlyvine,  4  Black.  470  ;  Bi'own  v.  Brown,  14  Maine 
Rep.  317 ;  Sweetapple  v.  Jesse,  5  Barn  &  Ad.  24-27. — 
Wood  V.  Scott,  13.  Ves.  42 ;  Canterbury  v.  -Hill,  4  S.  &  P. 
224;  Baugli  v.  Harm,  8  Johns.  109;  8  Miss.  512.  The  de- 
claration should  show  how  the  libel  connects  itself-  with  the  pro- 
fessional conduct  of  plaintiff,  Ayre  v.  Craven,  2  Ad.  &  Ellis,  2. 
The  greatest  strictness  of  pleading  required  in  this  action,  State 
V.  Brownlow,  7  Meigs,  63. 

The  declaration  cannot  be  sustained  on  the  ground  that  the 
publication  was  made  in  reference  to  one  in  office,  or  in  refer- 
ence to  his  conduct  in  office.  The  declaration  to  sustain  such 
action  should  have  charged  an  actual  breach  of  official  duty,  or 
of  oath,  or  the  commission  of  some  crime  or  misdemeanor. — 
Hogg  V.  Dorrah,  2  Por.  212  ;  Booker  v.  Coffin,  5th  Johns.  188. 
Onslow  V.  Home,  3  Wilson,  177. 

In  a  matter  of  public  concern,  a  majority  of  commissioners 
may  act. — Jennings  &  Graham  v.  Adm'rs.  of  Jenkin,  9  Ala. 
285 ;  Com'rs.  of  Allegany  Co.  v.  Licking,  6  S.  &  R.  166 ; 
Baltimore  Turnp.,  5  Bimi.  481 ;  but  there  is  no  case  in  which  a 
minority  can  act. 

The  county  treasurer  was  not  bound  to  account  to  the  com- 
missioners of  the  town  of  Centre. — Acts  of  1843-4,  162,  4§  5, 8. 

A  demurrer  in  any  stage  of  the  pleadings  reaches  to  the  first 
defect. — Governor  v.  Baker  and  others,  14  Ala.  655 ;  Haynes 
V.  Covington,  9  S.  &  M.  470. 

CHILTON,  J. — This  was  an  action  on  the  case  brought  by 
the  plaintiff  in  eri'or,  against  the  defendant  in  the  Circuit  Court 
of  Cherokee. 

The  declaration  contained  seven  counts.  The  defendant  de- 
murred to  the  fourth  count,  which  demurrer  was  sustained,  and  he 
pleaded  to  the  first,  second,  third  and  fifth,  not  guilty,  and  jus- 
tification. To  these  pleas  the  plaintiff  demurred,  and  the  de- 
fendant asked  that  the  demurrer  should  be  visited  upon  the 
counts  to  which  the  pleas  related,  and  the  court  considering  said 
counts  insufficient  visited  the  demurrer  upon  them,  and  held 
them  bad;  thereupon,  the  plaintiff  entered  a  nolle  prosequi  as  to 
the  other  counts,  and  judgment  was  entered  upon  the  demurrer 
for  the  defendant. 
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It  is  unnecessary  for  us  to  decide,  whether  the  demurrer  to  a 
,plea,  can  be  visited  upon  any  count  in  the  declaration,  to  which 
the  plea  did  not  purport  to  be  an  answer.  This  is  not  the  point  be- 
before  us.  The  question  here  is,  whether,  where  there  are  several 
counts,  and  the  plea  is  pleaded  to  only  a  portion  of  them,  a  de- 
murrer to  such  plea  may  be  visited  upon  the  counts  to  which 
the  plea  relates;  and  this  question  is  too  clear  and  well  settled 
to  admit  of  any  doubt.  A  demurrer  to  the  plea  opens  the  pre- 
vious pleadings,  and  reaches  back  to  the  first  fault  of  the  party 
demurring  upon  the  motion  of  the  opposite  party,  and  we  see  no 
reason  why  this  rule  should  not  apply  in  cases  where  there  are 
several  counts.  A  demurrer  to  the  plea  goes  back  to  the  count; 
60  a  demurrer  to  a  replication  goes  back  to  the  plea,  and  this, 
although  a  demurrer  has  been  overruled  previously  to  the  plea. — 
Cummings  v.  Gray,  4  Stew.  &  Por.  897  ;  Donnell  v.  Jones,  13 
Ala.  390;  ib.  500;  Sykcs  v.  Lewis,  17  Ala.  265.  We  think  if  any 
one  of  the  counts  to  which  these  pleas  related,  was  defective  and 
insufficient,  it  was  the  duty  of  the  court,  upon  the  motion  of  the 
defendant,  to  visit  the  plaintiff's  demurrer  upon  them. 

The  question  then  comes  up,  were  any  of  the  counts  to  winch 
a  demurrer  was  sustained  sufficient.  Property  to  determine  this 
(question,  it  will  be  necessary  to  ascertam  particularly  the  legal 
effect  of  the  averments  contained  in  them. 

The  first  count  alleges  that  the  plaintiff  for  a  long  time  before, 
and  at  the  time  of  filuig  the  declaration,  Avas  the  treasurer  of 
Cherokee  county,  and  after  stating  his  good  character,  &c.,  by 
way  of  inducement,  avers  that  the  defendant  wickedly  intending 
to  bring  him  into  disgrace,  &c.,  as  county  treasurer,  &c.,  false- 
ly, wickedly  and  maliciously  composed  and  published  of  and  con- 
cerning the  said  plaintiff,  and  of  and  concerning  his  demeanor  in 
his  office  of  county  treasurer  as  aforesaid,  the  false,  scandalous, 
malicious  and  defamatory  libel  following ;  that  is  to  say  : 

"  To  the  public  :  R.  S.  T.  Henderson,  Esq.,  and  others  in  his 
interest,  are  circulating  a  report  that  he  (Henderson)  as  county 
treasurer,  proposed  on  last  week  to  have  his  office  examined  by 
the  gentlemen  appointed  by  the  judge  of  the  County  Court  for 
that  purpose,  and  that  I  objected,  and  said  it  should  not  be 
done  until  after  the  election.  The  following  certificate  shows 
which  were  for,  and  which  were  opposed  to  the  examination. 

Certificate,  No.  1. — We  the  undersigned,  do  certify,  that  we 
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were  present  in  Centre,  when  the  following  certificate  of  the  town 
commissioners  were  made,  and  that  Martin  Hale  informed  Mr. 
Henderson  that  the  committee  appointed  by  the  judge  of  the 
County  Court  were  in  town,  and  willing  to  examine  his  books  as 
treasurer.  Henderson  refused  to  have  it  done,  and  said  he  had 
no  time  until  after  the  election,"  signed  by  S.  P.  Wharton  and 
Wm.  Hickman. 

"  On  the  day  the  commissioners  gave  Henderson  the  certifi- 
cate, he  has  produced  and  circulated,  I  warned  Henderson  to 
have  his  books  and  office  examined  by  the  proper  persons,  in- 
stead of  a  few  papers  he  showed  to  the  said  commissioners.  He 
refused,  and  said  commissioners  gave  the  following  certificate. 

"  Certificate,  No.  2. — We  the  undersigned  do  certify,  that 
we  paid  in  the  county  treasury  of  Cherokee  county,  notes  of  the 
sale  of  the  town  of  Centre,  to  the  amount  of  $1949  94 1-4,  and 
after  taking  a  slight  look  over  Henderson's,  said  county  trea- 
surer's, papers,  find  there  receipts  of  William  L.  Cain  amount- 
ing in  all  to  ^626  04  ;  only  two  notes  over  fifty  dollars,  which 
two  notes  were  against  Moses  Scott  and  William  Hickman,  for 
,fll9  65  each.  Said  Henderson  accounts  for  receiving  |2T6  55, 
and  has  vouchers  for  money  paid  out  ^219  85,  and  found  cash 
on  hand,  |35.  Given  under  my  hand,  this  21st  July,  1847. 
(Signed)  James  Whartox, 

Aaron  CLirxoN, 
Asa  R.  Brinley. 

"From  the  foregoing  certificate,  Henderson  only  reported 
$276  55,  as  collected  by  him.  I  say  there  has  been  |510  45 
collected  from  the  claims  placed  in  his  hands  by  said  commis- 
sioners, and  annex  the  names  of  persons  of  whom  collected.  I 
know  not  how  many  more  have  paid,  or  where  the  notes  are." 
Signed  Martin  Hale ;  and  then  folloAvs  a  list  of  names  with  the 
amounts  paid  by  them,  making  in  the  aggregate  $510  45. 

The  said  defendant  meaning,  and  intending  by  said  false,  scan- 
dalous and  defamatory  libel,  to  charge  the  said  plaintiff  with 
fraud,  corruption  and  misconduct  in  his  said  office  of  county 
treasurer  of  Cherokee  county. 

The  second  count  only  avers  the  last  paragraph  of  the  publi- 
cation as  libellous,  Avith  the  innuendo;  "  meaning  thereby  to 
charge  the  plaintiff  with  the  crime  of  embezzlement." 

The  third  and  fifth  counts   are  not  essentially  variant  from 
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these  above  mentioned ;  the  innuendo  to  the  third,  that  the  de- 
fendant thereby  intended  "  to  charge  the  plaintiff  with  being 
■  guilty  of  a  'fraudulent  concealment  of  the  condition  of  the  busi- 
ness of  his  said  office  of  county  treasurer,  and  to  charge  him 
with  gross  misconduct  in  said  office."  The  innuendo  to  the  fifth 
count  is,  that  the  defendant  meant  to  charge  the  plaintiff  with- 
the  crime  of  embezzlement. 

It  is  the  office  of  an  innuendo  to  explain  some  matter  already 
expressed,  or  serve  to  point  out  where  there  is  precedent  matter. 
It  may  apply  what  is  already  expressed,  but  cannot  add  to,  en- 
large or  change  the  sense  of  the  pre\'ious  words.  If  it  introduce 
a  meaning  broader  than  that  which  the  words  naturally  bear,  it 
is  bad,  unless  connected  with  proper  introductory  averments. — 
See  this  doctrine  fully  exemplified  in  notes  to  1  Saund.  R.  243; 
also,  Golstein  v.  Foss,  6  B.  &  C.  154,  (S.  C.  13  Eng.  C.  L.  R. 
"128);  S.  C.  on  Error  in  Exch.  Cham.,  4  Bing.  489,  (15  Eng. 
C.  L.  R.  53.)  And  it  is  for  the  court  to  determine  whether  the 
meaning  charged  by  the  innuendo  may  legally  be  attributed  to 
the  publication,  and  for  the  jury  to  decide  whether  the  intent 
charged  be  true  in  fact. 

Now,  waiving  the  consideration  of  the  objection  that  this  decla- 
ration does  not  charge  the  plaintifi"  to  have  been  at  the  time  of 
the  publication  of  the  alleged  libel,  the  treasurer,  we  do  not  think 
that  a  fair  and  reasonable  interpretation  of  it  can  be  considered 
as  imputing  to  the  plaintiff  the  crime  of  embezzlement,  or  of  any 
corruption  or  malfeasance  in  the  discharge  of  his  official  duties. 
The  substance  of  the  publication  is,  that  the  commissioners  for 
the  town  of  Centre  had  deposited  or  paid  over  to  Henderson,  as 
county  treasurer  of  Cherokee  county,  notes  to  the  amount  of 
^1949  94^ ;  that  Hale  notified  Henderson  that  the  commission- 
ers appointed  by  the  Judge  of  the  County  Court  to  examine  his 
office  Avere  in  town  and  willing  to  proceed  with  the  investigation, 
but  the  latter  said  he  had  not  time  for  the  investigation  before 
the  election,  and  refused ;  that  Henderson  and  his  friends  had 
circulated  the  report  that  he,  Henderson,  made  the  proposal  to 
go  into  the  examination,  and  that  Hale  refused ;  that  the  com- 
missioners made  a  shght  examination  of  Henderson's  papers  and 
found  among  them  receipts  of  W.  L.  Cain,  amounting  to  $626  04; 
that  Henderson  accounted  for  the  receipt  of  $276  55,  and  had 
\X)uchers  for  cash.paid  out,  $219  ^o,  and  cash  on  hand,  $35; 
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that  Hale  warned  Henderson  to  have  his  books  and  office  exam- 
ined, instead  of  a  few  papers  which  he  exhibited,  but  he  refused  ; 
that  Henderson  only  reported  to  the  commissioners  $276  55  as 
collected  by  him,  as  appears  from  their  certificate.  The  defend- 
ant then  avers,  that  there  has  been  $510  45  collected  from  the 
claims  placed  in  said  Henderson's  hands,  and  annexes  the  names 
of  the  persons  from  whom  collected.  Now  what  is  there  in  all 
tlus,  imputing  gross  neghgence,  dishonesty,  or  other  impropriety 
in  the  discharge  of  Henderson's  official  duties'?  The  defendant 
does  not  state  that  Henderson  has  collected  more  money  than  he 
has  accounted  for ;  he  only  says  there  was  more  collected  from 
the  notes  placed  in  his  hands,  but  the  publication  shows  that  a 
portion  of  these  notes  were  placed  in  the  hands  of  a  third  per- 
son, whose  receipts  they  found  on  file,  who  may  have  received 
the  amounts  collected;  and  we  are  led  to  infer  this  from  the 
guarded  manner  in  which  it  is  stated  in  the  pubhcatiom  :  "From 
the  foregoing  certificate,  Henderson  only  reported  $276  55  as 
collected  by  him.  I  say  there  has  been  $510  45  collected" — (lie 
does  not  say  by  him,  but) — "jTrom  the  claims  placed  in  his  hands 
hy  said  commissioners,''^  ^c.  This  writing  must  receive  the  in- 
terpretation which  an  ordinary  reader  would  put  upon  it,  (Cooke's 
Law  of  I)efam.  4,)  and  thus  construed,  we  do  not  regard  it  as 
libellous.  A  libel  affi;cting  the  character  of  individuals  is  de- 
fined to  be  any  writing,  picture  or  other  sign  tending,  without 
lawful  excuse,  to  injure  the  character  of  an  individual,  by  sub- 
jecting him  to  ridicule,  contempt  or  disgrace. — 1  Star,  on  Slan. 
169;  Cooke  on  Def.  2 ;  Weir  v.  Hoss  &  Wife,  6  Ala.  881.  We 
do  not  think  that  such  is  the  tendency  of  thi^pubhcation.  There 
is  no  averment  in  the  declaration  that  it  was  the  duty  of  Hender- 
son to  have  his  books  and  office  examined  at  the  time  Hale  de- 
sired him,  or  in  the  language  of  the  writing,  "  warned"  him  to 
do  so.  So  that  his  refusal  cannot  legitimately  be  construed  in- 
to a  breach  of  official  duty.  There  is  no  averment  that  it  was 
his  duty  to  have  collected  the  notes  placed  in  his  hands  by  the 
town  commissioners,  but  if  the  statute  would  supply  the  want  •f 
such  averment,  still  he  had  the  right  to  place  them  in  the  hands 
of  an  attorney  or  a  justice  of  the  peace  for  collection  by  suit. 
There  is  no  averment  that  he  had  converted  any  of  the  notes  or 
the  proceeds  of  the  same  to  his  own  use,  or  that  he  concealed 
anything  from  the  commissioners,  or  that  they  demanded  an  ex- 
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amination  into  the  aflfairs  of  his  office,  as  the  statute  require?. 
The  most  that  can  be  said  of  the  publication,  as  exhibited  in  the 
several  counts  to  which  demurrers  were  sustained,  is,  that  Hen- 
derson refused  upon,  it  may  be,  the  officious  application  of  Hale, 
to  have  his  office  and  books  examined  before  the  election,  and 
that  certain  persons  upon  a  slight  examination  of  some  papers 
exhibited,  gave  a  certificate  which  does  not  show  what  disposi- 
tion has  been  made  of  all  the  notes  placed  in  Henderson's  hands. 
We  have  seen  that  the  innuendoes  wliich  enlarge  the  meaning  of 
the  writing  are  not  justified.  The  court  properly  sustained  the 
demui-rers..    Let  the  judgment  be  affirmed. 


STEWART  vs.  KIRKLAND. 

1.  An  assignment  of  accounts  to  be  created  in  future  vests  an  equita- 
ble interest  in  the  assignee,  which  will  be  protected  in  a  court  of 
law,  when  sued  upon  in  the  name  of  the  assignor  for  the  use  of  the 
assignee,  but  not  as  against  a  debtor  who  without  notice  of  tlie  as- 
signment has  acquired  a  legal  set-ofl. 

2.  When  accounts  to  be  created  in  future  are  conveyed  by  deed  of 
trust,  together  with  certain  other  personal  property,  the  registration 
of  the  deed  is  not  constructive  notice  of  the  assignment  of  the  accounts. 
To  prevent  a  set-off  against  them,  the  defendant  must  be  charged 
with  actual  notice  of  their  assignment. 

Error  to  the  Circuit  Couit  of  Madison.  Tried  before  the 
Hon.  L.  P.  Walker. 

Humphreys,  for  plaintifi"  in  error. 

Robinson,  contra. 

CHILTON,  J. — The  defendant  in  error  brought  his  action  of 
assumpsit  for  the  use  of  Daniel  K.  Holmes,  against  Stewart,  to 
recover  upon  an  account  for  work  and  labor,  &c.,  amounting  to 
^60  87.  Defendant  below  pleaded  off-set  and  payment.  Tlicre 
was  a  verdict  and*  judgment  against  him.     On  the  trial  a  bill  of 
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exceptions  was  sealed,  fi'om  which  it  appears  that  the  plaintiff 
below  read  to  the  juiy  a  deed  of  trust  executed  by  Kirkland  & 
Holmes  on  the  30th  Dec.  1846,  bj  which  the  said  Kirkland  con- 
veys to  Holmes  as  trustee  to  secure  the  payment  by  the  first  day 
of  Jan.  1848,  of  certain  debts  therein  named,  a  few  articles  of 
personal  property,  and  the  deed  then  provides  that  the  said 
Kirkland  covenants  to  carry  on  his  shop  during  the  year  1847, 
for  the  benefit  of  the  beneficiaries  in  said  deed,  and  he  conveys 
all  the  accounts  created  by  the  labor  of  the  said  Kirkland  during 
that  year,  to  said  Holmes,  who  is  authorized  in  default  of  pay- 
ment of  the  notes  secured,  to  proceed  and  collect  and  appropri- 
ate them  to  the  purposes  of  the  trust.  This  deed  was  acknowl- 
edged agad  recorded  on  the  28th  Jan.  1847.  The  account  sued 
on  was  for  work  done  in  the  shop  during  the  year  1847.  The 
account  which  the  defendant  claimed  as  an  off-set,  was  for  the 
rent  of  the  shop  in  which  Kirkland  had  carried  on  his  business  for 
the  year  1847,  and  for  articles  of  clothing  and  the  like,  furnished 
him  and  his  family  during  the  same  year,  and  which,  by  an  un- 
derstanding between  Stewart  and  Kirkland,  were  to  be  paid  for  by 
work  done  in  the  shop.  It  appears  that  the  shop  in  which  Kirk- 
land worked  in  1847  belonged  to  Stewart.  Upon  this  state  of 
facts,  the  counsel  for  the  defendant  asked  the  court  to  charge 
the  jury — 

1.  That  so  far  as  defendant's  account  was  for  necessaries  and 
for  shop  rent,  it  was  a  good  set-off. 

2.  That  the  probate  of  said  deed  was  not  proof  of  notice,  so 
far  as  the  conveyance  of  the  maker's  labor  was  concerned.  Both 
these  charges  were  refused,  and  the  court  instructed  the  jury, 
"  that  the  notice  of  the  deed  being  good  as  to  one  object,  was 
good  as  to  all." 

No  question  is  raised  by  the  bill  of  exceptions  as  to  the  validity 
of  the  assignment  of  "  all  the  shop  accounts  created  by  the  labor 
of  said  Kirkland  during  the  year  1847,"  but  the  counsel  pre- 
ferred to  rest  the  defence  upon  the  ground  that  Kirkland  had 
the  right  to  contract  del)ts  for  articles  necessary  in  the  prosecu- 
tion of  his  trade,  and  upon  the  want  of  notice.  It  may  well  be 
questioned,  whether  accounts  to  be  afterwards  created  by  the 
labor  of  a  party  can  be  the  subject  matter  of  such  assignment. 
Be  this,  however,  as  it  may,  it  is  very  clear  that  the  assignment 
would  vest  but  an  equitable  interest  in  the  assignee,  which  the 
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courts  of  law  would  protect  when  sued  upon  in  the  name  of  the 
creditor  for  the  use  of  the  person  to  whom  assigned.  This  pro- 
tection will,  however,  never  be  afforded  as  against  a  defendant 
debtor,  who  without  notice  of  such  assignment  has  acquired  a 
legal  set-ofiF. 

In  the  case  before  us,  the  charge  of  the  court,  which  makes 
the  recording  of  the  deed  notice  to  Stewart,  because  there  were 
articles  of  personal  property  conveyed  by  it  which  authorized  it 
to  be  recorded,  cannot  be  supported.  If  tliis  deed  had  passed 
nothing  but  the  future  interest  which  the  grantor  might  thereaf- 
ter acquire  in  accounts,  there  is  no  statute  requiring  its  registra- 
tion.— McCain  v.  Wood,  4  Ala.  258.  The  law  then  would  not 
impose  on  a  person  deahng  with  Kirkland  upon  the  faith  of  his 
work  being  on  his  OAvn  account,  the  necessity  of  examining  the 
recor<ls  of  the  County  Court  to  ascertain  whether  he  had  not  as- 
signed in  advance  of  their  creation,  the  accounts  against  those 
for  whom  he  did  work.  To  prevent  a  set-off  in  such  case,  the 
defendant  must  be  charged  with  actual  notice  of  the  assignment, 
before  he  acquired  the  set-off;  the  registration  of  the  deed  is  not 
sufficient,  although  it  was  properly  recorded  as  to  the  personal 
property  conveyed  by  it.  As  to  the  accounts,  it  was  not  re- 
quired to  be  recorded,  and  consequently  as  to  them,  its  registra- 
tion does  not  amount  to  notice,  but  the  party  dealing  on  the  faith 
of  them,  must  have  actual  notice. — Baker  v.  Washington,  5  S. 
P.  142 ;  Tatum  v.  Young,  1  Por.  298. 

As  this  point  must  reverse  the  case,  and  will  probably  be  de- 
cisive of  it  in  the  court  below,  we  will  express  no  opinion  upon 
the  question,  rather  indefinitely  presented  by  the  first  charge 
asked. 

Judgment  reversed  and  cause  remanded. 
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1.  The  question  of  agency  is  a  matter  of  fact,  which  it  is  the  province 
of  the  jury  to  decide  upon,  and  if  there  is  any  evidence  tending  to 
prove  the  authority  of  the  agent,  it  should  be  left  to  the  jury  to  deter- 
mine the  sufficiency  and  weight  of  that  evidence. 

2.  When  authority  is  given  to  an  agent  to  do  a  particular  act.  and  the 
manner  of  executing  that  authority  is  not  prescribed,  the  principal  i» 
bound  by  the  act  of  the  agent,  ahhough  it  may  not  be  done  in  the 
manner  in  which  he  desired  it  to  be  done,  or  in  which  he  would 
himself  have  done  it. 

3.  When  a  testator  devises  all  his  estate,  both  real  and  personal,  to  his 
wife  during  her  life  or  widowhood,  and  at  her  death  or  on  her  mar- 
riage to  be  equally  divided  among  his  children,  and  also  directs  his 
estate  to  be  kept  together  during  her  life  or  widowhood,  ''for  the 
support,  maintenance  and  education  of  the  family,"  a  son  who  has 
continued  to  reside  on  the  farm  with  his  mother  after  the  testator's 
death,  is  a  competent  witness  for  her,  in  an  action  brought  by  her  to  ' 
recover  for  board,  washing,  &c.,  furnished  after  the  testator's  death. 

EiiROR  to  the  Circuit  Court  of  Madison.     Tried  before  the 
Hon.  L.  P.  Walker. 

The  facts  which  relate  to  the  first  point  decided  by  the  cpurt, 
are  set  out  at  sufficient  length  in  the  opinion.  The  plaintiff  ou 
the  trial  below  introduced  her  son,  Edwin  Spotswood,  as  a  wit- 
ness. The  defendants  objected  to  his  competency,  on  the  ground 
of  his  being  interested  in  the  recovery,  and  to  show  his  interest, 
introduced  the  will  of  his  father,  ElUott  Spotswood,  by  which  the 
testator  devised  all  his  estate  both  real  and  personal,  to  his  wife 
(the  plaintiff  below)  during  her  life  or  widowhood,  and  at  her 
death,  or  on  her  marriage,  to  be  equally  divided  among  his  chil- 
dren,  and  also  directed  that  his  estate  should  be  kept  together,  . 
during  the  life  or  widowhood  of  his  wife,  "  for  the  support,  main- 
tenance and  education  of  the  family."  Defendants  also  proved 
that  since  the  death  of  his  father,  said  Edwin  Spotswood  had 
continued  to  reside  on  the  farm  with  his  mother.  The  court 
overruled  the  objection,  and  the  defendants  excepted. 

Cooper,  for  the  plaintiffs  in  error : 

1.  A  witness  may  have  an  excluding  interest,  yet  not  be  a 
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party,  nor  one  against  whom  the  record  could  be  read. — Roberts 
V.  frawick,  13  Ala.  83;  Bean  v.  Pearsall,  12  ib.  592;  1  Greenl. 
on  Ev.  416,  and  cases  there  cited.  The  witness  could  not  have 
made  himself  competent,  even  by  releasing  all  his  interest  in  his 
father's  estate. — Maury's  Adm'r  v.  Mason's  Adm'r,  8  Por.  211; 
Williams'  Ex'rs  v.  Temple's  Ex'rs,  6  Ala.  650;  Powell  v.  Pow- 
ell, 7  ib.  584  ;  Sims  v.  Scott,  2  ib.  58. 

2.  The  letter,  marked  C,  should  have  gone  to  the  jury,  and  it 
should  have  been  left  to  them  to  determine  the  question  of  the 
daughter's  agency.  This  agency  did  not  depend  on  the  con- 
struction of  any  Avriting,  but  on  parol  proof,  and  therefore  the 
court  erred  in  drawing  to  itself  the  question  of  the  agency. — See 
Ely  V.  Adams,  19  Johns.  312.  There  the  question  was  on  the 
ambiguity  of  a  letter,  which  was  to  be  explained  by  the  aid  of 
parol  proof,  and  it  was  held  to  be  the  province  of  the  jury  to 
dispo3e  of  it — see  also,  Bradford  v.  Bush,  10  Ala.  386. 

In  the  case  at  bar  the  question  is,  did  the  plaintiiT  authorize 
her  daughter  to  write  the  letter  C,  and  this  was  a  question  for 
the  jury,  not  for  the  court. 

Agency  may  be  inferred  from  facts,  as  a  power  to  sell  is  a 
power  to  warrant.— 10  Ala.  386;  13  ib.  286;  9  Por.  305;  1  Ala. 
446;  4  ib.  720.  In  the  case  last  cited,  the  plaintiff  in  a  writ  of 
error  bond  took  his  sureties  with  him,  and  went  to  the  clerk  to 
give  the  bond,  but  being  pressed  for  time,  he  said,  "  Let  us  sign 
a  blank  bond,  and  you  can  then  fill  it  up."  The  bond  was 
signed  in  blank,  and  filled  up  by  the  clerk.  It  was  ruled  that 
the  silent  assent  of  the  sureties  authorized  the  clerk  to  fill  up  the 
bond.— See  also,  1  Stew.  517;  13  Ala.  382;  3  ib.  564;  8  Barr,  501.  '' 

Again,  Mrs.  Spotswood  was  bound  to  know  what  her  daugh-  ." 
ter,  who  was  her  agent,  had  written. — 3  Barb.  Sup.  R.  529.  , 
Her  daughter  was  a  special  agent,  but  had  general  power  as  to  , 
what  she  would  write,  as  no  detailed  instructions  were  given  to  , 
her ;  and  to  avoid  plaintiff's  responsibility  for  the  letter,  it  would 
be  necessary  for  her  to  show  that  McClung  had  knowledge  of  + 
the  restrictions  on  her  agent's  authority,  if  any  had  existed. — 
Routt  V.  Bank  of  Miss.,  12  S.  &  M.  166 ;  Lobdell  v.  Baker,  1 
Met.  193 ;  Story  on  Ag.,  §  137  and  73 ;  Story  on  Con.,  §  287 
and  135;  7  Wend.  446. 

Special  power  to  do  a  particular  act,  is  the  same  as  a  general 
power  to  do  all  acts  of  a  certain  business,  and  private  instruc- 
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tions  do  not  affect  third  persons  not  cognizable  thereof. — Storj 
on  Ag.,  §  73. 

C.  C.  &  J.  W.  Clay,  for  the  defendant : 

1.  Edwin  Spotswood  was  a  competent  witness. 

A  disqualifying  interest  must  be  some  legal,  certain,  and  im- 
mediate interest  in  the  event  of  the  suit,  or  in  the  record  as  an 
instrument  of  cAddence. — 1  Greenl.  Ev.,  §  386 ;  1  Stark.  Ev. 
p.  102.  It  must  be  a  present,  certain,  and  vested  interest,  and 
not  uncertain,  remote  or  contingent. — 1  Greenl.  Ev.,  §  390  ;  1 
Stark.  Ev.  p.  103-4. 

When  the  interest  of  a  residuary  legatee  is  very  remote,  it 
will  not  render  him  incompetent,  but  go  to  his  credit. — 2  Dallas' 
R.  95 — see  also.  Carver  v.  Pearce,  1  Term  R.  94 ;  Duel  v. 
Fish,  4  Denio,  516.  The  witness  was  competent,  tried  by  every 
test  laid  down  in  the  above  authorities.  The  residuum,  in  which 
he  is  interested,  is  in  no  manner  affected.  He  can  acquire  no 
legal  right,  incur  no  legal  liability,  receive  no  certain  and  imme- 
diate benefit,  increase  or  diminish  no  fund  in  which  he  is  inte- 
rested, nor  discharge  himself  from  any  liability,  by  the  event  of 
this  suit.  If  plaintiff  recovers,  he  will  not  thereby  acquire  any 
present,  certain  and  vested  interest  in  the  amount  recovered.  If 
she  is  defeated,  she  alone  will  be  personally  liable  for  the  costs. 
They  cannot,  by  any  possibility,  be  recovered  from  the  residu- 
ary estate. 

2.  The  letter  was  properly  excluded  from  the  jury. 

I.  The  letter  was  not  written  by  Mrs.  S.  She  denies  that  she 
wrote  it,  and  there  is  no  evidence  tending  to  prove  that  she  did. 
But  it  is  contended,  that  she  authorized  her  daughter  to  write. 
This  is  very  doubtful,  since  she  has  but  a  faint  recollection  of 
having  told  some  one  (whom  she  does  not  recollect)  to  write  to 
McClung ;  while  her  daughter's  recollection  is,  that  when  she 
offered  to  write,  the  defendant  in  error  was  silent.  What  she 
says  on  information  from  her  daughter  is  legitimate  evidence,  as 
it  was  drawn  out  by  the  interrogatory  of  plaintiffs  in  error,  and 
there  is  no  evidence  that  it  was  objected  to.  The  daughter  says 
too,  that  what  she  wrote  Avas  written  of  her  own  will  and  accord 
and  without  instructions  from  her  mother,  and  that  her  mother 
did  not  see  the  letter  or  assent  to  it  afterAvards.  She  is  partially 
sustained  by  Edwin  D.  Spotswood.     The  plaintiffs  in  error  have 
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adduced  no  evidence  conflicting  with  this,  and  cannot  be  heard  •* 
to  say  that  the  letter  was,  either  directly  or  indirectly,  her  act."^ 
And  having  failed  to  connect  her  with  the  letter  by  other  evi- 
dence, it  was  not  proper  for  the  consideration  of  the  jury. 

II.  But,  if  we  admit  that  the  authority  was  given  to  write, 
from  any  fair  construction  of  the  circumstances  surrounding  her 
at  the  time,  it  is  evident  that  the  proper  subject  of  the  letter  was 
the  sickness  of  the  girl,  and  not  the  board  of  the  children.  The 
general  authority  to  write  did  not  confer  on  the  daughter  a  dis- 
cretion to  write  about  what  she  pleased.  Nor,  if  authority  was 
given  to  write  about  board,  did  it  confer  a  discretion  to  write 
what  she  pleased.  The  law  implies  that  authority  to  an  agent 
carries  with  it  or  includes  in  it,  as  an  incident,  all  the  powers 
necessary,  or  proper,  or  usual  as  means  to  effectuate  the  purpose 
for  which  it  was  created. — Story  on  Ag.,  §  97.  It  was  neither 
necessary  nor  proper  for  the  daughter  to  write  what  she  did,  and 
it  varies  from  the  usual  conduct  of  the  defendant  in  error  in  re- 
gard to  the  board  of  the  children.  The  agent  exceeded  the  au- 
thority of  the  principal,  and  the  latter  is  not  bound  by  it. 

III.  Even  if  we  were  to  admit  that  the  letter  was  written  by 
the  defendant  in  error,  and  give  it  its  full  legal  effect  as  her  act, 
it  would  amount  to  nothing  more  than  a  simple  declaration,  which 
would  not  discharge  plaintiffs  in  error  from  an  existing  legal  ob- 
ligation. The  jury  have  decided  from  the  other  evidence  in  the 
case,  that  a  legal  obligation  of  the  plaintiffs  in  error  to  pay  board 
does  exist;  a  legal  right  to  the  board  having  accrued  to  defend- 
ant in  error,  the  letter  (even  if  we  go  so  far  beyond  the  facts  die- 
closed  as  to  regard  it  her  act)  cannot  impau-  that  right.  If  the 
court  below  had  (erroneously  as  we  believe)  sent  the  letter  to  the 
jury,  it  would  have  been  bound  to  charge  that  the  letter  was 
perfectly  consistent  with  the  right  of  Mrs.  S.  to  demand  board, 
and  that  it  in  no  wise  impaired  that  right,  and  could  not  control 
or  affect  their  verdict.  In  this  view,  if  the  court  erred  at  all,  it 
is  an  error  without  injury,  for  which  this  court  will  not  reverse. 
McMillan  v.  Wallace,  3  Stew.  185.  But  it  is  evident  from  the 
proof  that  the  letter  was  not  the  act,  directly  or  indirectly,  of, . 
defendant  in  error,  and  was  properly  excluded. 

DARGAN,  C.  J. — This  was  an  action  of  assumpsit  brought  ^' 
by  the  plaintiff  in  error  for  the  board  of  two  of  the  in^t  chil-  *"• 


JANUARY  TERM,  1851.  169 

McClunp's  Ex"rs  v.  Spots  wood. 

dren  of  the  defendant's  testator.  After  the  plaintiff  had  intro- 
duced proof  in  support  of  her  account,  the  defendants  read 
in  evidence  a  letter  written  by  the  testator  to  the  plaintiff,  in 
which  he  expressed  his  surprise  at  her  demand  for  board,  and 
Btated  that  he  was  not  able  to  pay  the  expenses  of  boarding  his 
children,  as  he  had  plenty  of  house  room  for  them  at  home, 
and  if  she  felt  it  was  her  duty  to  charge  for  their  board,  he 
must  take  them  home  where  they  could  be  attended  to  without 
any  extra  expense.  The  letter  then  concludes  thus :  "  That 
there  may  be  no  misunderstanding,  I  will  state  that  I  never  un- 
derstood that  there  was  to  be  any  charge  for  board.  I  therefore 
decline  paying  it,  either  for  the  past  or  the  future,  and  if  they 
are  expensive  to  you,  you  can  either  send  them  home  or  I  can 
eend  for  them.  Judy  was  retained  as  a  nurse ;  as  she  is  no 
longer  needed  in  that  capacity,  you  will  please  send  her  home." 
In  reply,  the  testator  received  a  letter  purporting  to  be  signed  by 
the  plaintiff,  which  is  in  the  following  language  :  "  I  am  sorry 
that  I  wrote  to  you  for  the  board  of  the  children,  but  thought  it 
was  nothing  but  right  for  me  to  do  so.  You  can  do  as  you  please 
about  it,  pay  or  not  pay.  I  will  never  give  the  children  up 
until  I  am  obliged  to  do  so.  I  will  keep  them  and  share  the  last 
cent  I  have  with  them.  As  for  Judy,  the  children  need  as  much 
nursing  now  as  when  they  were  younger.  If  you  wish  her  to 
come  home,  I  will  send  her,  and  I  will  have  to  have  some  one 
else  to  attend  them.  She  is  not  well  enough  to  go  in  this  morn- 
ing." It  appeared  that  this  letter  was  written  by  a  daughter 
of  the  plaintiff,  and  its  contents  were  not  known  to  her,  but  the 
evidence  conduced  to  show  that  upon  the  receipt  of  the  letter  of 
the  testator,  the  plaintiff  being  engaged  in  waiting  on  the  girl 
Judy,  who  was  sick,  requested,  or  authorized  her  daughter  to 
answer  it,  but  did  not  direct  the  character  of  the  answer,  nor 
give  her  any  instructions  what  to  write.  This  letter  upon  the 
motion  of  the  plaintiff  was  excluded  from  the  jury,  and  the  de- 
fendants excepted.  Without  inquiring  at  this  time  into  the  ef- 
fect that  this  letter  would  or  should  have  had  upon  the  minds  of 
the  jury  in  rendering  their  verdict,  we  will  examine  only  the 
question  of  its  admissibility  as  evidence.  It  is  certainly  tru6 
that  the  acts  of  an  agent  are  not  binding  on  the  principal  until 
it  be  shown  that  he  was  authorized  by  his  principal  to  do  the 
acts,  or  unless  the  principal  has  assented  to,  or  ratified  them, 
12 
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after  they  were  done.  But  in  most  cases,  if  not  in  all,  the  ques- 
tion of  agency  is  a  matter  of  fact,  Avhich  it  is  the  province  of  a 
jury  to  determine  upon  under  the  instructions  of  the  court,  and 
if  the  testimony  tends  to  prove  that  the  person  acting  as  agent 
had  authority  from  his  principal  to  do  the  act,  then  it  is  mani- 
fest that  the  court  cannot  exclude  from  the  jury  the  act  itself, 
without  overstepping  the  law  of  its  duty  and  assuming  to  deter- 
mine a  matter  which  belongs  to  the  jury,  to-wit,  the  authority 
of  the  agent  to  do_  the  act.  The  correct  rule  is  this,  if  there  is 
no  proof  whatever  tending  to  prove  the  agency,  the  act  may  be 
excluded  from  the  jury  by  the  court,  but  if  there  is  any  evi- 
dence tending  to  prove  the  authority  of  the  agent,  then  the  act 
cannot  be  excluded  from  them,  for  they  are  the  judges  of  tho 
sufficiency  and  weight  of  the  tcstimon}'-.  Applying  this  rule  to 
the  action  of  the  court  in  excluding  the  letter  purporting  to  be 
written  by  the  plaintiff  to  the  defendant's  testator,  we  are  con- 
strained to  hold  that  the  court  erred,  for  there  can  be  no  ques- 
tion but  that  there  was  evidence  conducing  to  show  that  the  let- 
ter was  written  by  the  plaintiff's  authority,  and  it  was  for  the 
jury  and  not  for  the  court  to  determine  on  the  sufficiency  of  this 
evidence.  But  we  apprehend  that  the  reason  which  influenced 
the  court  in  rejecting  the  latter  was,  that  it  did  not  appear  that 
the  plaintiff  dictated  the  terms  of  the  letter  or  knew  its  contents. 
But  the  question  whether  the  letter  was  written  m  conformity 
with  the  authority  given  to  write  it,  was  also  in  this  case  a  ques- 
tion of  fact  for  the  jury.  Indeed,  in  most  cases  where  the  au- 
thority is  given  by  parol,  the  question  whether  the  agent  has  ex- 
ceeded his  authority  is  a  question  of  fact  to  be  decided  by  the 
jury  under  the  instructions  of  the  court. — See  McMorris  v. 
Simpson,  21  Wend.  610.  But  independent  of  this  vie^v,  I  am 
clearly  of  the  opmion  that  if  the  plaintiff's  daughter  was  au- 
thorized to  answer  the  letter  of  testator,  but  was  not  instructed 
,^s  to  the  character  of  the  answer  to  be  given,  and  in  consequence 
of  the  answer  received  the  defendant's  testator  forebore  to  act 
or  to  take  his  children  home,  then  the  plaintiff  is  as  much  bound 
by  the  letter  as  if  she  had  expressly  dictated  its  terms  ;  for  if  a 
principal  clothes  his  agent  with  autliority  calculated  to  induce 
others  to  beheve  that  the  agent  has  full  powers  to  act,  the  prin- 
cipal must  be  bound  thereby,  otherwise  third  persons  acting  in 
good  faith  might  be  injured. — See  Wilcox  v.  Routh,  9  S.  &  M. 
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476.  Indeed,  if  the  authority  is  general,  and  the  agent  is  lim- 
ited by  secret  instructions  as  to  tiie  mode  of  executing  it,  the 
party  dealing  with  the  agent  cannot  be  bound  by  such  secret  in- 
structions, unless  he  was  apprized  of  them. — Story  on  Ag.,  §  73, 
and  cases  there  cited.  It  will  follow  conclusively  from  this,  that 
if  tlie  authority  to  do  the  act  is  given,  but  the  mode  or  manner 
of  executing  the  authority  is  not  expressed  even  to  the  agent 
jiimself,  the  party  dealing  with  him  is  not  to  be  affected  if  the 
act  be  within  the  scope  of  the  authority,  although  it  be  not  done 
in  the  manner  that  the  principal  desired,  or  would  himself  have 
done  it.  We  therefore  think,  that  if  the  plaintiff  authorized  her 
daughter  to  answer  the  letter  of  the  defendant's  testator,  but  did 
not  prescribe  the  character  of  the  answer,  and  the  answer  in 
fact  influenced  the  testator  and  induced  him  not  to  take  his  chil- 
dren home,  the  plaintiff  must  be  held  as  much  bound  by  the  an- 
swer as  if  she  herself  had  written  it. 

In  no  point  of  view  can  the  ruling  of  the  court  be  sustained  in 
rejecting  the  letter  as  evidence,  and  for  this  error  the  judgment 
must  be  reversed. 

We  cannot  see  that  the  son  of  the  plaintiff  had  any  interest 
in  the  money  that  might  be  recovered  in  this  action,  and  there- 
fore hold  that  there  Avas  no  error  in  admitting  his  evidence. 
''    Let  the  judgment  be  reversed  and  the  cause  remanded. 

PARSONSy^  J.,  not  sitting. 


WINN  vs.  FREELE. 

1.  A  ceitiorari  from  t'r.e  County  Court  does  not  lie  to  review  the  judg- 
ment of  a  Justice  of  the  I'eace,  in  a  proceeding  instituted  under  the 
Act  of  1841,  (Clay's  Dig.  p.  358,  ?  3,)  to  recover  damages,  where  the 
amount  claimed  does  not  exceed  twenty  dollars. 

2.  Consent  of  parties  cannot  confer  jurisdiction,  when  the  law  ex- 
cludes it. 

Ekror  to  the  County  Court  of  Tallapoosa. 
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Falkner,  for  plaintiflF  in  error. 
Leftwich,  contra. 

CHILTON,  J. — The  petition  for  the  vrrit  oi  certiorari,  which 
was  exhibited  in  this  case  to  the  county  judge,  sets  forth  that 
this  was  an  action  of  damages  brought  by  the  defendant  in  error, 
who  was  plaintiff',  and  that  the  justice  gave  judgment  against  the 
petitioner  for  the  cost,  &c.  The  proceeding  must  have  been  un- 
der the  act  of  1841,  (Clay's  Dig.  358,  §  3,)  which  extends  the 
jurisdiction  of  justices  of  the  peace  to  all  cases  of  damages,  (ex- 
cept actions  of  slander)  when  the  amount  claimed  does  not  ex- 
ceed twenty  dollars  ;  for  until  the  passage  of  that  act,  justices  of 
the  peace  had  no  jurisdiction  in  such  cases. — Cavender  v.  Fun- 
derburg,  9  Por.  460 ;  Williams  v.  Hinton,  1  Ala.  297.  The 
act  of  1841,  according  to  the  construction  placed  upon  it  by  this 
court  (in  Waddle  v.  Dumas,  13  Ala.  412,)  allows  an  appeal  in 
such  cases  only  to  the  Circuit  Court,  and  not  to  the  County 
Court.  It  follows  therefore,  that  the  County  Court  had  no  ju- 
risdiction of  the  case  before  us. 

It  is  insisted  however,  by  the  counsel  for  the  defendant  in  error, 
that  the  objection  to  the  jurisdiction  must  be  considered  as  waived, 
because  the  plaintiflf  in  error  submitted  without  raising  such  ob- 
jection in  the  court  below.  This  position  would  be  right,  if  the 
County  Court  had  appellate  jurisdiction  of  the  subject  matter, 
but  the  law  gives  that  court  none,  and  the  consent  of  parties 
cannot  confer  it  in  a  matter  which  the  law  excludes. — Wyatt  et 
al.  V.  Judge,  et  al.  7  Por.  37 ;  8  Por.  554 ;  3  McCord,  280  ; 
1  N.  &  M.  192 ;  1  Bibb  263 ;  Bouv.  L.  Die.  tit.  Jurisdiction. 
It  results  that  the  judgment  of  the  County  Court  must  be  set 
aside,  and  judgment  here  rendered  dismissing  the  certiorari. 
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1.  When  the  order  transferring  a  cause  from  the  Orphans'  Court  to 
the  Court  of  Chancery,  assigns  no  reason  for  the  transfer,  but  the  re- 
cord discloses  a  sufficient  reason,  and  the  parties  appear  and  pro- 
ceed with  the  cause,  without  objection,  in  tlie  Court  of  Chancery,  an 
objection  to  the  jurisdiction  of  that  court,  on  account  of  a  mis'.alse  in 
the  decree,  setting  fortli  the  reason  of  the  transfer,  cannot  be  raised 
in  tlie  Appellate  Court,  and  the  mistake  itself  is  immaterial. 

2.  A  mistake  in  the  given  name  of  a  party  against  whom  a  decree  has 
been  rendered,  when  the  true  name  appears  in  the  record,  is  a  cleri- 
cal misprision,  and  will  be  corrected  in  the  Appellate  Court,  at  the 
cost  of  the  plaintiff  in  error. 

3.  When  the  record  of  the  Orphans'  Court  contains  no  report  or  decree 
of  insolvency,  a  mere  recital  in  the  order  of  publication  againstcredi- 
tors,  that  the  estate  had  theretofore  been  reported  and  declared  insol- 
vent, does  not  give  the  Court  of  Chancery,  to  which  the  cause  has 
been  transferred,  jurisdiction  to  proceed  to  a  settlement  of  the  estate 
as  an  insolvent  estate. 

Error  to  the  Chancery  Court  of  Madison.  Tried  before  the 
Hon.  D.  G.  Ligon. 

The  final  settlement  of  the  estate  of  Wm.  McBroom,  deceas- 
ed, bj  Richard  B.  Purdom  and  Thomas  McBroom,  administra- 
tors de  bonis  non,  was  commenced  in  the  Orphans'  Court  of 
Madison.  A  minute  entry  in  the  proceedings  of  that  court  re- 
cites, that  on  account  of  the  relationship  of  the  judge  to  one  of 
the  administrators,  the  circuit  judge  being  notified  of  the  fact, 
had  appointed  commissioners  to  state  the  amount,  and  make  re- 
port thereof  to  the  court.  The  commissioners  made  their  report, 
and  it  was  recorded.  A  subsequent  order  recites  that  the  par- 
tics  interested  in  the  settlement  appeared  in  open  court  by  their 
attorneys,  and  agreed  that  the  settlement  made  by  the  commis- 
sioners should  be  set  aside,  and  it  was  therefore  ordered,  that 
said  settlement  be  set  aside,  and  said  cause  transferred  to  the 
Chancery  Court,  but  no  reason  for  the  tranfer  is  assigned  in  the 
order.  The  chancellor,  in  his  interlocutory  decree  referring 
the  case  to  the  master,  stated  that  the  cause  had  been  transfer- 
red from  the  Orphans'  Court,  "  on  account  of  the  interest  of  the 
judge  of  that  court,"  and  this  is  the  first  error  assigned. 
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C.  C.  &  J.  W.  Clay,  for  plaintiffs  in  error : 

1.  Tiie  order  of  the  Orphans'  Court  does  not  show  for  what 
cause  the  case  was  transferred  to  the  Chancery  Court,  and  the 
chancellor  had  no  right  to  assume  that  it  was  because  of  the  in- 
terest of  the  judge  of  that  court. 

2.  The  master's  report  states  the  account  against  Richard  B. 
Purdom  and  StepJien  McBroom,  administrators,  &c.,  and  the 
decree  is  also  against  Stephen  McBroom,  while  the  record  shows 
that  Thomas  McBroom  was  the  administrator,  not  Stephen  Mc- 
Broom. 

3.  The  report  of  insolvency  does  not  appear  in  the  record, 
and  without  it  the  proceedings  are  irregular,  and  must  be  re- 
versed.—Clay's  Dig.  192,  §  2,  3,  &c.;  Clarke  v.  West,  et  al. 
.5  Ala,  126  ;  Lambeth  &  Wife  v.  Garbcr,  6  Ala.  870. 

The  mode  of  proceeding  in  the  settlement  of  solvent  and  of  in- 
solvent estates,  under  the  statute,  is  entirely  different.  In  the 
settlement  of  a  solvent  estate,  the  parties  to  the  decree  must 
necessarily  be  the  executor  or  administrator  on  one  side,  and  the 
distributees  on  the  other. — Merrill  v.  Jones,  2  Ala.  192;  re- 
affirmed in  Davis  v.  Davis,  6  Ala.  613. 

In  the  settlement  of  an  insolvent  estate,  the  parties  to  the  de- 
cree are  the  executor  or  administrator  on  one  side,  and  the  credi-  ■ 
tors  on  the  other. — Clay's  Dig.  194,  §  12.     It  is  only  in  insol- 
vent estates,  that  the  court  may  decree  in  favor  of  each. 

James  Robinsox,  contra: 

1.  The  record  shows  that  in  consequence  of  the  relationship 
of  the  judge  of  the  Orphans'  Court  to  one  of  the  administra- 
tors, he  notified  the  circuit  judge  of  that  fact,  who  appointed 
commissioners  to  settle  and  state  the  account.  Afterwards,  by 
consent,  this  was  set  aside,  and  the  cause  transferred  to  chan- ' 
eery.  It  is  too  much  to  say,  that  because  an  improper  order 
was  set  aside  by  consent,  that  the  relationship  of  the  judge  was 
destroyed.  Whilst  that  relationship  existed,  it  was  proper  to 
send  the  cause  to  the  Chancery  Court. 

2.  It  is  admitted  that  there  is  a  clerical  misprision  in  stating 
the  account,  and  rendering  the  decree  against  Stephen  Mc- 
Broom, instead  of  Thomas  McBroom.  But  the  record  shows 
what  the  true  name  of  the  administrator  is,  and  the  amount  for 
which  a  decree  ought  to  be  rendered.     This  court  will  therefore 
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correct  the  mistake,  and  render  a  proper  decree  here,  for  the 
amount  ascertained  to  be  due  from  the  administrators. 

3.  As  to  the  want  of  jurisdiction.  This  objection  seems  to 
be  two-fold.  1.  Tliat  on  the  final  settlement,  the  estate  proved  ' 
to  be  solvent.  If  this  objection  were  good,  it  would  follow  that 
the  administrator,  bj  reporting  an  estate  insolvent,  could  keep 
off  all  remedy  at  law  of  the  creditors,  and  at  the  same  time  by 
the  fact  of  solvency,  prevent  a  settlement  and  distribution 
by  the  Oi-phans'  Court.  Thus  he  might  keep  the  assets  of  the 
estate  as  long  as  he  chose. 

2.  That  there  is  no  sufficient  report  of  insolvency: 
The  case  of  Lambeth  &  Wife  v.  Garber,  6  Ala.  870,  which 
is  cited  to  sustain  this  point,  has  been  overruled  by  McLaugh- 
lin, Adm'r.  v.  Tlie  Creditors  of  Nelms,  9  Ala.  925.  Even  if 
the  objection  were  good,  the  plaintiffs  in  error  have  waived  their 
right  to  insist  upon  it.  The  objection  was  not  raised  before  the 
Orphans'  Court,  before  the  master,  or  before  the  chancellor,  but 
the  plaintiffs  appeared  before  them  all,  and  treated  the  estate  as 
if  duly  and  regularly  reported  insolvent.  They  thus  virtually 
admitted  that  it  had  been  reported  insolvent.  The  question  is 
not,  whether  the  estate  is  insolvent,  but  whether  it  has  been  re- 
ported insolvent ;  and  this  can  be  shown  as  well  by  the  minute 
entry,  which  is  the  act  of  the  court,  as  by  the  report  itself,  which 
is  the  act  of  the  party. 

CHILTON,  J. — 1.  It  is  assigned  for  error,  that  the  chan- 
cellor assumes  that  the  cause  was  transferred  from  the  Orphans' 
Court  in  consequence  of  the  interest  which  the  judge  of  that 
court  had  in  the  subject  matter.  The  order  transferring  the 
cause  does  not  show  upon  what  ground  the  transfer  was  made. 
It  does  appear  however,  from  another  part  of  the  record,  that 
the  judge  of  the  Orphans'  Court  was  incompetent  to  act,  by 
reason  of  his  relationship  to  Thomas  McBroom,  one  of  the  ad- 
ministrators. It  does  not  appear  that  any  objection  of  this  kind 
was  made  in  the  court  below,  but  on  the  contrary,  the  parties  ap-r 
peared  in  the  Chancery  Court,  and  proceeded  with  the  cause. 
Under  these  circumstances,  as  the  record  discloses  good  ground 
for  the  transfer,  we  think  the  jurisdiction  of  the  Chancery  Court 
should  not  be  questioned  in  this  court,  and  that  the  mistake  in 
setting  forth  the  reason  for  the  transfer  in  the  decree  is  immate- 
rial.   ,,.     -.  . .  ,,..,,,   ...  .. 
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2.  The  report  of  the  register  states  the  account  against  Rich-  . 
ard  B.   Purdom  and  Stephen  McBroom,  adm'rs.  &c.,  and  the 
decree  following  the  report  is  also  against  Stephen,  whereas,  the  j 
whole  of  the  proceedings  show  that   Thomas  and  not  Stephen , 
McBroom  was  the  administrator,  and  this  constitutes  the  2d  and  , 
3rd  assignments  of  error.     It  is  most  manifest  that  the  error  , 
here  complained  of  was  a  clerical  misprision,  and  as  such,  falls  . 
witliin  the  letter  as  well  as  the  spirit  of  the  statute,  allowing 
amendments  to  be  made. — Clay's  Dig.  321,  §  50,  ib.  322,  §54.  , 
The  section  last  referred   to  requires  this  court  to  amend  at  the 
cost  of  the  plaintiffs  in  error. 

3.  It  is  however  objected,  that  this  estate  has  been  settled  as  ^ 
an  insolvent  estate,  and  that  the  record  furnishes  no  evidence, : 
(such  as  the  chancellor  could  regard)  of  the  report  of  such  in- ; 
solvency,  and  a  decree  of  the  Orphans'  Court  predicated  upon . 
the  report.     It  appears  that  on  the  27th  February,  1845,  the 
following  entry  was  made  in  the  Orphans'  Court.     "  The  estate 
of  William  McBroom  having  been  heretofore  reported  and  de- 
clared insolvent,  it  is  ordered  that  all   persons  having  claims 
against  said  estate,  to  file  them  in  this  oflSce  on  or  before  the  first  ^ 
day  of  September  next."     Then  follows  an  order  of  publication  . 
to  be  made,  that  creditors  file  their  claims  in   the  oflfice  of  the  . 
clerk  of  the  County  Court,  properly  authenticated,  on  or  before, 
the  first  day  of  September,  1845,  or  the  same  would  be  forever 
barred.     There  is  nothing  farther  apparent  in  the  record  of  the 
proceedings  to  show  that  this  estate  was  reported  or  declared ; 
insolvent.     Is  this  sufiicient  to  give  the  court  jurisdiction  of  the 
estate,  so  as  to  decree  in  favor  of  creditors,  as  in  case  of  insol- 
vency under  the  statute? — The  cases  of  Clarke  v.  West,  5  Ala. 
117,  and  Lambeth  &  Wife  v.  Garber,  et  al.  6  Ala.   870,  fully 
answer  this  query  in  the  negative.     In  the  case  first  cited,  it 
was  held,  that  the  report  of  insolvency  not  appearing  in  the  re- 
cord, all  the  proceedings  in  the  County  Court,  treating  the  es- 
tate as  insolvent,  were  irregular,  and  subject  to  reversal,  and  it 
was  further  said,  that  the  recitals  of  the  report  in  the  various 
orders  could  not  control  the   defect ;  that  the  report  being  the . 
only  evidence  of  what  it  contained,  could  not  be  ascertained  by 
the  consideration  given  to  it  by  the  court.     The  subsequent  case 
in  6  Ala.  870  sustains  the  former  decision.     In  the  case  before 
us,  it  does  not  appear  when  or  by  whom  this  estate  was  report- 
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ed  insolvent.  No  report  appears,  nor  any  schedule  showing  the 
condition  of  the  estate,  with  respect  to  its  debts  and  assets,  &c. 
Neither  is  there  any  decree,  declaring  the  same  insolvent,  but  a . 
bare  recital,  that  it  had  "  heretofore  been  reported  and  declared 
insolvent."  Such  recital  we  think  wholly  insufficient  to  confer 
the  jurisdiction  here  exercised.  The  case  before  us  is  not  anala- 
gous  to  the  case  of  McLaughlin,  adm'r.  v.  The  Creditors  of' 
Nelms,  9  Ala.  925,  where  it  was  held  that  an  administrator 
could  not  object  to  the  regularity  of  an  order  declaring  the  es- 
tate insolvent,  made  upon  his  own  report.  The  declaration  of 
insolvency  appeared  in  that  case,  and  was  made  upon  the  report 
of  the  administrator.  Here  it  does  not  appear,  and  the  estate 
in  fact  appears  to  be  perfectly  solvent.  We  feel  very  sure  that 
the  decree  cannot  be  supported.  It  must  therefore  be  reversed^ 
and  the  cause  is  remanded. 


FALKNER  vs.   THE  JUDGE   AND  COMMISSIONERS 
OF   RANDOLPH  COUNTY. 

1.  When  a  county  treasurer,  who  has  instituted  legal  proceedings 
against  the  clerk  of  the  county  for  certain  demands  due  from  him  to 
the  county,  fails  in  his  suit,  and  judgment  is  rendered  against  him 
for  the  costs,  the  costs  of  the  suit  are  not  an  ascertained  or  e.stablit^hed 

claim  against  the  comity  in  favor  of  any  person. 

2.  The  Commissioners'  Court  cannot  be  compelled,  by  mandamus  from 
the  Circuit  Court,  to  make  an  appropriation  for  the  payment  of  claims 
against  the  county,  beibre  they  have  been  audited  and  allowed. 

Error  to  the  Circuit  Court  of  Randolph.  Tried  before  the 
Hon.  John  J.  Woodward. 

Falkner,  for  plaintiflF  in  error : 

Where  it  is  the  duty  of  the  Commissioners'  Court  to  make 
ftn  appropriation  out  of  the  county  treasury  and  they  refuse  to 
do  so  on  application,  the  only  remedy  is  by  mandamus. — See 


178  ALABAMA. 


Falkiier  v.  The  Jutlge  &  Comm'rs  of  Randolpli  Co. 

Cuthbcrt  V.  Lewis,  6  Ala.  2G2 ;  Boone  v.  Todd,  3  Missouri, 
140 ;  Tarver  v.  Comm'rs  Court,  17  Ala.  527. 

The  verdict  of  the  jury  and  judgment  of  the  Circuit  Court  in 
the  original  case,  (which  is  admitted  by  the  demurrer,)  ascer- 
tains the  amount  due  the  plaintiff,  and  leaves  the  Commission- 
ers' Court  no  discretion,  and  consequently  they  have  no  just 
ground  for  refusing  the  appropriation. — See  Case  et  al.  v.  Col- 
lins et  al.,  19  Wend.  56;  State  v.  Mahew,  &c.,  2  Gill,  487; 
Bright  v.  Supervisors  of  Chenango,  18  Johns.  247;  Hall  v.  Su- 
pervisors of  Oneida,  19  ib.  259. 

The  statute  provides  that  it  shall  be  the  duty  of  the  county 
treasurer,  on  or  before  the  1st  Monday  in  November,  to  examine 
the  clerk's  records,  &c.  and  to  bring  suit  for  moneys  not  paid 
over,  &c. — See  Clay's  Dig.  578,  §  15.  In  default,  he  is  liable 
to  pay  not  less  than  $100,  and  not  more  than  $200. — See  ib. 
580,  §  27. 

To  move  against  clerk  failing  to  pay  money — see  ib.  146,  §  2-3. 

Commissioners'  Court  is  required  to  audit  and  allow  all  claims 
legally  chargeable. — Ib.  142,  §  1. 

No  counsel  for  defendants. 

PARSONS,  J. — The  plaintiff  moved  the  judge  and  commis- 
sioners of  Randolph  county,  sitting  as  a  Commissioners'  Court 
of  roads  and  revenue,  to  make  an  appropriation  for  the  payment 
to  him  of  the  sum  certified  by  the  jury  in  his  favor,  and  also  the 
costs  of  the  suit ;  the  court  refused;  and  thereupon,  by  his  peti- 
tion stating  the  facts,  he  applied  to  the  Circuit  Court  for  a  rule 
upon  the  judge  and  commissioners,  to  show  cause  why  a  man- 
damus should  not  be  granted,  to  compel  them  to  make  the  appro- 
priation. The  defendants  demurred  to  the  petition,  and  the 
Circuit  Court  sustained  the  demurrer,  and  the  plaintiff  now  as- 
signs that  as  error.  The  motion  in  the  Commissioners'  Court 
had  not  for  its  object  the  allowance  of  the  plaintiff's  claims  ; 
the  court  was  not  requested  to  audit  and  allow  his  claims,  but  to 
make  an  appropriation  to  pay  the  amounts.  The  motion  was 
evidently  made  upon  the  supposition,  that  the  claims  were  con- 
clusively established,  and  that  nothing  more  was  necessary,  ex- 
cept an  appropriation  and  payment.  It  does  not  appear  why 
the  Commissioners'  Court  refused  the  motion,  but  we  think  there 
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was  a  sufficient  reason  for  doing  so,  and  we  will  presume  that 
tlie  Commissioners'  Court  acted  on  it. 

The  treasurer  of  that  county  had  instituted  a  suit  or  legal 
proceeding  in  the  Circuit  Court,  against  the  plaintiff,  as  the  for- ' 
mor  clerk  of  the    County  Court,   to   recover  certain   demands' 
-against  him,  in  favor  of  the  county.     But  the  treasurer  failed  in 
his  suit,  and  the  jury  certified  the  sum  of  ^39  70-100  in  favor 
of  the  defendant  in  that  suit,  who  is  the  plaintiff  in  error,  and  he 
also  recovered  a  judgment   against  the  treasurer  for  the  costs, 
but  the  Circuit  Court  refused  to  render  judgment  for  the  sum 
certified  by  the  jury,  for  some  reason  which  does  not  appear. 
The  sum  certified  and  the  costs,  however,  were  the  two  claims 
presented  to  the  Commissioners'  Court  by  the  plaintiff  in  error, 
who  requested  an  appropriation,  which  Avas  refused.     It  does 
not  appear  for  what  or  why  the  jury  certified  the  sum  mention-' 
ed  ;  nor  does  it  appear  that  there  was  any  plea  or  notice  of  set- ' 
off.     We  must  presume  the  Circuit  Court  thus  rejected  the  cer- 
tificate for  some  sufficient  reason,  as  nothing  to  the  contrary  ap- 
pears.    Perhaps  the  jury,  under  the  issues  joined,  (and  it  does 
not  appear  what  they  were)  had  no  right  to  do  so.     That  part 
of  their  verdict,  unsanctioned,  as  it  is,  by  the  court,  is  a  mere 
nullity,  and  it  is  legal  evidence  of  nothing.     If  the  plaintiff  had 
presented  his  claims,  which  he  probably  proved  to  the  jury,  to 
the  Commissioners'  Court,  to  be  allowed  as  claims  against  the ' 
county,  which  properly  precedes  an  order  of  appropriation,  the 
allowance  might  have  been  made. 

His  other  claim  is  the  amount  he  recovered  as  costs  in  the 
suit.  By  one  of  the  acts,  (Clay's  Dig.  578,  §  15,)  the  sense  of 
which  is  somewhat  obscure  in  consequence  of  an  error  in  the 
punctuation,  the  county  treasurers  are  authorized  to  bring  suits 
for  all  debts  or  demands  in  favor  of  their  counties  ;  and  it  is 
clear  from  the  acts,  that  in  proper  cases  it  is  their  duty  to  do  so. 
In  his  suit  against  the  plaintiff  in  error  the  treasurer  failed,  and 
the  plaintiff  in  error  recovered  judgment  against  him  for  the 
costs.  But  it  does  not  appear  whether  the  costs  were  so  recov- 
ered against  the  treasurer  individually,  or  were  to  be  levied  of 
the  goods,  &c.  of  the  county.  Without  deciding  that  a  judg- ' 
ment  could  legally  be  rendered  in  the  latter  form,  it  is  sufficient 
to  say,  that  it  do33  not  appear  by  the  record  before  us  that  it 
was  so  rendered.     Taking  it,  therefore,  as  a  judgment  against 
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the  tr'iasurer  individually,  it  may  be  very  proper  for  the  county 
to  pay  him  the  amount  which  he  may  pay  in  discharge  of  it. 
But  it  also  may  be  very  just  and  proper  for  the  county  to  with- 
hold every  indemnity,  as  if  he  brought  the  suit  maliciously,  and 
without  probable  cause.  Therefore,  the  costs  were  not  an  ascer- 
tained or  established  claim  against  the  county,  in  favor  of  any 
person.  The  commissioners  were  not  bound  to  make  the  appro- 
priation, without  being  called  on  first  to  audit  and  allow  it. 

By  another  act  (Clay's  Dig.  142,  §  1,)  the  judge  of  the  coun- 
ty and  commissioners  are  required  to  audit  and  allow  on  due 
proof,  all  accounts  and  demands  legally  chargeable  upon  their 
respective  counties,  and  the  accovmts  so  allowed  are  to  be  re- 
corded by  the  clerk,  and  the  claimant  is  to  receive  a  warrant  on 
the  treasurer,  signed  by  the  clerk,  for  the  amount  so  allowed, 
and  the  clerk  is  to  number  the  warrant,  &c. 

Another  act,  (Clay's  Dig.  578,)  provides  that  it  shall  be  the 
duty  of  the  county  treasurers  to  register  all  the  authenticated 
claims  which  may  be  presented  against  their  counties,  desig- 
nating the  date  of  the  claims,  and  the  date  of  filing  the  same, 
(which  shall  also  be  endorsed  on  the  claim,)  the  name,  number  and 
amount,  also  m  whose  favor  the  same  is,  which  shall  be  number- 
ed and  registered  in  the  order  in  which  they  are  received,  and 
paid  accordingly,  and  not  otherwise.  It  is  first  in  order  to  au- 
dit and  allow,  and  afterwards  to  pay,  or  to  make  an  appropria- 
tion to  pay.  As  the  Commissioners'  Court  was  called  on  to  do 
the  last  first,  it  had  a  right  to  refuse. 

The  judgment  is  affirmed. 


McLANE  &  PLOWMAN  vs.  RIDDLE  &  BURT. 

1.  When  the  assignor  of  a  note  and  his  assignee  join  in  a  bill,  the  ad- 
missions of  the  assignor  before  the  commencement  of  the  suit  are 
sufficient  evidence  of  the  assignment. — (Overruling  Moore  et  al.  v. 
Hubbard,  4  Ala.  187.) 

2.  The  title  of  the  assignee  of  a  note,  in  a  bill  filed  jointly  with  his  as- 
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siguor,  is  sutRciently  established  by  proof  that  the  note  was  assigned 
in  liquidation  of  a  debt  due  to  liim  from  his  assignor,  although  the  bill 
alleges  that  it  was  assigned  o-s  collateral  security. 
.  When  an  amendment  to  a  bill  is  properly  allowed,  the  appellate 
court  will  not  review  the  decision  of  the  chancellor  in  allowing  the 
amendment  without  terms. 

Error  to  the  Chancery  Court  of  Talladega.     Tried  before 


the  Hon.  D.  G.  Ligon, 


fe"- 


RicE  &  Morgan,  for  plaintiffs  in  error : 

1.  An  order  for  leave  to  amend  a  bill  by  adding  a  plaintiflf 
will  not  be  granted  after  replication,  or  after  publication,  or  after 
the  lapse  of  a  year  after  a  trial  and  reversal  of  the  decree  in  the 
Supreme  Court,  especially  if  the  plaintiff"  has  been  guilty  of  laches. 
In  this  case  the  plaintiffs  knew  the  matter  of  the  amendment  be- 
fore the  original  bill  was  filed,  and  there  is  gross  laches. — 1  Dan. 
Ch.  Pr.  459;  Milward  v.  Oldfield,  4  Price,  325;  Pleasants  v.  Lo- 
gan, 4  Hen.  &  M.  489.  The  leave  to  amend  is  granted  to  Riddle, 
and  it  is  to  make  "J.  C.  &  J.  T.  Burt  complainants."  This 
is  no  authority  to  make  James  C.  and  Joseph  T.  Burt  com- 
plainants. 

2.  An  amendment  must  not  make  a  new  case,  nor  will  it  be 
allowed  without  a  showing. 

3.  If  such  an  amendment  as  is  allowed  in  this  case  can  be  al- 
lowed at  all,  it  must  be  upon  the  payment  of  all  the  costs  up  to 
the  time  of  the  amandinent,  and  of  the  amendment  itself. — Jen- 
nings V.  Springs,  1  Bailey's  Eq.  R.  181;  1  Dan.  Ch.  Pr.  457. 

4.  In  every  case  the  plaintiff's  must  recover  upon  the  strength 
of  their  own  averments  and  proofs.  The  supposed  "quibbling" 
of  an  answer  cannot  entitle  complainants  to  relief,  in  the  absence 
of  proof  of  material  averments  of  the  bill. — McKinley  v.  Irvine, 
13  Ala.  695.  It  is  well  settled  that  nothing  is  admitted  by  the 
silence  or  "  quibbling"  of  an  answer,  unless  it  be  charged  to  be 
in  the  knowledge  of  the  defendant.  And  here  the  alleged  "  quib- 
bling" is  as  to  matters  not  pretended  to  be  in  the  defendant's 
knowledge. — 14  Ala.  754  ;  8  ib.  772  ;  Thompson  v.  Carson,  1 
Por.  257. 

5.  Where  there  are  three  complainants,  the  proof  must  show 
that  all  are  entitled  to  recover,  or  the  bill  will  be  dismissed. — 
Moore  v.  Moore,  17  Ala.  631.  (In  this  case  there  is  not  a 
shadow  of  proof  of  any  right  or  interest  in  James  T.  Burt.) 


182  ALABAMA. 


McLaoe  &  Plowman  v.  Riddle  &  Burt. 


6.  It  was  necessary  that  the  interests  of  the  Burts  shouhl  be 
alleged  and  stated,  and  how  acquired. — Plowman  &,  McLane,  14 
Ala.  1G9.  (This  is  not  done,  for  they  do  not  say  who  owes  the 
debt,  for  which  they  say  they  hold  the  note  as  collateral  secu- 
rity.) It  was  necessary  to  prove  these  allegations  as  made,  and 
to  prove  their  derivative  title  as  asserted. — McKinley  v.  Irvine, 
13  Ala.  G95-T00. 

There  is  no  proof  that  the  Burts  acquired  the  note  as  collate- 
ral security  for  a  debt  Riddle  owed  them — nor  is  there  any  proof 
that  Riddle  owed  them  any  debt,  or  that  any  body  owed  them 
a  debt. 

An  admission  on  information  and  belief,  that  a  note  belongs  to 
A.  and  B.,  or  to  one  of  them,  does  not  prove  that  A.  and  B.  ac- 
quired it  from  R.  as  collateral  security  for  a  debt  R.  owed  them. 
It  does  not  prove  the  debt,  nor  the  joint  interest  in  A.  and  B.,  es- 
pecially Avhen  the  source  of  the  information  and  its  contradictory 
character  is  pointed  out  in  an  amended  answer.  Such  admis- 
sions are  insufficient,  because  proof  in  the  alternative — tliat  is, 
that  A.  and  B.  or  one  of  them  was  owner,  would  not  be  sufficient 
to  establish  a  joint  ownership  in  A.  and  B.  When  the  witness 
says  the  note  was  owned  by  A.  and  B.  or  one  of  them,  how  can 
a  court  say  A.  and  B.  are  the  owners?  Is  it  not  just  as  rational 
on  such  proof  to  say  that  "  one  of  them"  is  the  owner  7  Such 
proof  is  too  uncertain  for  any  decree. 

White  &  Parsons,  contra. 

DARGAN,  C.  J. — The  object  of  the  original  bill  was  to  en- 
force the  payment  of  a  note  for  three  hundred  dollars,  (made  by 
the  plaintiffs  in  error,  payable  to  Riddle,)  by  a  sale  of  the  premi- 
ses described  in  the  pleadings,  upon  which  Riddle  asserted  a  lien. 
This  bill  Avas  filed  in  the  name  of  Alexander  Riddle,  for  the  use 
of  James  C.  and  Joseph  T.  Burt,  but  was  afterwards  amended 
"and  the  Burts  made  parties  complainants.  The  amended  bill 
alleges  that  the  note  was  held  by  James  C.  and  Joseph  Burt  as 
collateral  security,  to  secure  a  debt  due  to  them  from  Alexander 
Riddle,  their  co- complainant.  The  answer  of  JNIcLane  to  the 
original  bill  alleges  that  Riddle  had  no  interest  in  the  note,  but 
that  he  had  assigned  all  his  interest,  legal  and  equitable,  to  the 
Burts,  or  to  one  of  tJiem.  This  statement  was  made  upon  in- 
formation and  belief.     In  liis  answer  to  the  amended  bill  he  ad- 
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mits  tliat  one  or  botli  of  the  Burts  have  an  interest  in  the  note, 
but  does  not  know  whether  both  have  or  one  onlj,  and  insists  on 
proof  to  estabhsh  the  interest  of  both.  Mr.  Knox  was  examined 
by  the  complainants,  who  states  that  before  this  bill  was  filed  he 
liad  a  conversation  with  Riddle,  in  which  Riddle  informed  him 
that  he  had  transferred  the  note  to  the  Burts,  in  liquidation  of 
a  debt  he  owed  them,  and  that  he  received  the  note  from  one  of 
them  for  the  purpose  of  bringing  a  suit  at  law  against  the  ma- 
kers. The  chancellor  rejected  that  portion  of  the  evidence  of 
Knox  relative  to  the  admissions  of  Riddle ;  but  believing  that 
the  answer  of  McLane  showed  an  interest  in  both  the  Burts,  de- 
creed in  favor  of  the  complainants.  To  revise  this  decree  a  writ 
of  error  is  brought,  and  the  first  and  most  important  objection 
is,  that  there  is  no  proof  that  James  C.  and  Joseph  T.  Burt 
both  have  an  interest  in  the  note. 

I  shall  not  place  my  opinion  upon  the  admissions  of  the  an- 
swer, for  if  it  were  admitted  that  they  did  not  show  a  joint  in- 
terest in  the  Burts,  still  the  complainants  were  entitled  under 
the  pleadings  and  proof  to  a  decree.  In  the  case  of  Anderson 
r.  Ryan,  3  Madd.  Ch.  R.  174,  an  assignor  and  assignee  joined 
in  a  bill  alleging  the  assignment.  The  defendant  ansAvered  tliat 
he  had  no  knowledge  of  the  assignment,  but  admitted  his  liability 
to  the  assignor.  At  the  hearing  it  was  objected,  that  no  decree 
could  be  rendered,  because  the  assignment  was  not  proved. 
,  But  it  was  held,  that  the  filing  of  the  bill  in  the  names  of  the 
complainants,  alleging  the  assignment,  was  an  admission  as  be- 
tween them  of  the  interest  of  the  assignee,  and  that  this  admis- 
sion was  sufficient,  inasmuch  as  the  defendant  had  no  interest  in 
it,  nor  could  he  in  any  manner  be  affected  by  it.  Noav  I  do  not 
intend  to  go  so  far  as  to  hold  that  the  allegations  of  the  bill  are 
evidence  of  the  interest  of  the  Burts.  I  think  they  should  be 
considered  as  pleading  merely.  But  I  hold  that  the  admis- 
sions made  by  Riddle  before  the  filing  of  the  original  bill,  that 
he  had  transferred  the  note  to  James  and  Joseph  Burt,  are  evi- 
dence of  their  interest,  and  consequently  the  chancellor  should 
have  regarded  this  portion  of  the  evidence  of  Knox.  It  is  true 
that  one  cannot  make  evidence  for  himself  by  his  admissions ; 
but  when  they  arc  made  against  liis  interest  they  are  evidence 
against  him,  in  favor  of  those  who  claim  in  opposition  to  him. 
As  between  Riddle  and  the  Burts,  these  admit;sions  are  evi- 
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dence,  and  the  rights  of  the  defendants  are  in  no  wise  aflFected 
by  them,  and  consequently  they  may  be  received  to  show  that 
the  decree  should  have  been  rendered  in  the  joint  names  of  all 
the  complainants.  It  is  a  general  rule,  with  but  few  exceptions, 
that  the  answer  of  one  defendant  is  not  evidence  against  another. 
Yet  when  the  right  of  the  complainant  as  against  one  defendant 
is  only  prevented  from  being  complete,  by  soma  question  between 
the  plaintiff  and  the  second  defendant,  the  answer  of  the  second 
defendant  may  be  read  as  evidence.  Thus,  if  a  mortgage  is 
assigned,  and  the  assinjnee  files  a  bill  aj'ainst  both  the  morto-a^or 
and  the  assignor,  and  the  mortgage  is  proved  and  the  assignor 
admits  the  assignment,  the  complainant  will  be  entitled  to  a  de- 
cree, notwithstanding  the  mortgagor  may  deny  all  knowledge  of 
the  assignment. — See  2  Dan.  Ch.  Pr.  982 ;  3  Hare,  165.  The 
reason  of  this  is,  that  the  mortojagor  has  no  interest  in  the  as- 
fsignmont,  and  as  the  answer  of  tlie  assignor  estops  him,  the 
equity  of  the  assignee  is  complete.  If  the  answer  of  the  assignor 
is  evidence  to  prove  the  assignment,  his  admissions  made  before 
the  bill  is  filed  must  be  evidence  of  the  same  fact.  I  admit  that 
this  view  is  inconsistent  with  the  case  of  Moore  et  al.  v.  Hub- 
bard, 4  Ala.  187,  but  I  am  entirely  satisfied  that  the  decision  in 
that  case  cannot  be  sustained.  The  partners  in  that  case  who 
had  sold  their  interest,  were  defendants  to  the  bill,  and  they 
admitted  the  transfer  by  their  answer.  This  court  held  this  ad- 
mission not  to  be  evidence  of  the  transfer  against  the  other  de- 
fendants. The  error  of  this  opinion  consists  in  this,  that  the 
answer  of  the  partners  who  had  transferred  their  interest  would 
bind  them,  and  would  always  be  evidence  as  between  them  and 
the  complainant  of  the  transfer,  and  they  never  could  afterwards 
successfully  assert  their  interest,  for  their  answer  would  show 
that  they  had  none,  and  when  the  record  itself  contains  conclu- 
Bive  evidence  of  the  assignment  as  between  the  assignor  and  as- 
signee, the  assignment  is  established,  and  the  defendant  against 
whom  the  equity  exists  may  safely  pay  to  the  assignee. 

As  the  equity  against  the  defendants  was  clearly  established, 
and  the  only  question  was  whether  Riddle  had  transferred  the 
note  to  the  Burts,  the  testimony  of  Knox  proving  Riddle's 
admissions  was  evidence  of  that  fact. 

But  it  is  again  insisted  that  the  title  of  the  Burts  as  alleged 
is  not  proved  by  the  admissions  of  Riddle.     The  title  alleged  is, 
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that  Riddle  transferred  the  note  as  collateral  security^  and  hif< 
admissions  were  that  he  transferred  it  in  liquidation  of  a  debt 
he  owed  the  Burts.  There  is  nothing  in  this  objection ;  for  ad- 
mitting that  we  are  to  infer  from  the  term  Hquidation,  that  the 
transfer  was  in  absolute  payment  of  the  note,  still  this  would 
prove  the  title  of  the  Burts  to  the  note.  Their  title  consists  in 
the  transfer.  When  this  is  proved,  their  title  is  proved,  and  it  is 
immaterial  in  this  suit  to  enter  into  an  inquiry  as  to  the  terms  o)- 
conditions  of  the  transfer.  All  that  is  necessary  to  be  ascer- 
tained is  the  fact  of  the  transfer  of  the  note  to  the  Burts. 

It  is  also  cont3nded,  that  the  chancellor  erred  in  allowing  the 
bill  to  be  amende  1  by  making  the  Burts  complainants,  without 
imposing  terms  upon  the  complainants.  We  will  not  say  but 
that  the  chancellor  might  have  imposed  upon  them  the  cost,  or 
some  part  of  it,  as  a  condition  upon  which  the  amendment  should 
be  allowed.  But  this  is  a  matter  we  will  not  review.  The 
amendment  itself  was  correctly  allowed.  This  being  so,  we  can- 
not reverse  the  decree  because  the  amendment  was  allowed  with- 
out terms.  There  is  no  error  in  the  decree,  and  it  must  be 
affirmed. 

Chilton,  J.,  did  not  sit  in  this  case. 


MONTGOxMERY  AND  WEST  POINT  RAILROAD  COM- 
PANY vs.  VARNER. 

1.  In  assessing  the  damages  occasioned  by  the  construction  of  a  Rail- 
road to  a  person  througli  wiiose  lands  the  road  passes,  a  witness 
cannot  state  his  opinion,  as  to  tlie  amount  of  damage  sustained. 

Error  to  the  Circuit  Court  of  Chambers.     Tried  before  the 
Hon.  John  J.  Woodward. 

Semple,  for  plaintiff  in  error  : 

1.  Opinions,  belief,  deductions  from  facts,  and  such  like,  axv 
natters  which  belong  to  the  jury,  and  by  which  they  arrive  at 
13 
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their  verdict.  When  the  examination  extends  to  these,  the  judg- 
ment of  the  witnesses  is  substituted  for  that  of  the  jury,  and 
their  province  invaded. — 1  Green! .  Ev.  515,  §  440  ;  Andrews 
&  Bros.  v.  Jones,  10  Ala.  460  ;  Jones  v.  Donnell,  13  Ala.  511; 
Lincohi  v.  Saratoga  and  Schenectady  R.  R.  Comp.  23  Wend.  - 
432-3-4. 

2.  In  no  case  has  a  witness  been  permitted  to  speak  to  the 
amount  of  damage,  that  being  exclusively  for  the  jury,  who  are 
presumed  to  be  impartial. — Norman  v.  Wells,  17  Wend.  161-2-3. 

3.  The  measure  of  damage  to  property,  is  the  diminution  in 
its  value,  market  value,  and  not  the  estimate  which  a  witness 
might  place  on  its  diminished  value  to  him,  if  he  were  the  own- 
er.— Ivey  V.  McQueen,  17  Ala.  408. 

No  counsel  for  the  defendant. 

DARGAN,  C.  J. — This  proceeding  was  commenced  by  the 
Montgomery  and  West  Point  Railroad  Company  before  a  jus- 
tice of  the  peace,  in  accordance  with  the  provisions  of  their  char- 
ter, to  ascertain  the  value  of  the  land,  stone,  gravel  and  timber, 
that  might  be  used  by  tlie  company  in  constructing  their  rail- 
road over  the  lands  of  Alexander  Varner.  A  jury  was  impan- 
nelled,  who  returned  a  verdict,  assessing  the  value  at  two  thou- 
sand and  eight  dollars.  The  company  appealed  to  the  Circuit 
Court,  and  prayed  a  trial  de  novoy  which  they  are  allowed  to  do 
by  their  charter.  Upon  the  trial  in  the  Circuit  Court,  Varner 
introduced  a  witness,  who  was  a  planter,  and  had  examined  the 
land  over  which  the  road  passed,  with  reference  to  the  injury 
done  to  it.  He  was  then  asked  by  the  defendant,  what  in  his 
judgment  was  the  damage  done  to  the  land  of  the  defendant  by 
reason  of  the  construction  and  passage  of  the  railroad  over  it. 
To  this  question  the  plaintiffs  objected,  but  their  objection  was 
overruled. 

The  general  rule  is,  that  witnesses  must  depose  to  facts,  and 
cannot  be  allowed  to  give  their  opinions  founded  on  these  facts, 
or  the  inferences  or  deductions  which  they  have  drawn  from 
them.  To  this  general  rule,  there  are  many  exceptions,  most  of 
which  are  noted  by  Mr.  Grecnkaf,  in  his  work  on  Evidence, 
vol.  1,  §  440  ;  and  the  question  before  us  is  whether  this  case 
proves  one  of  the  exceptions  to  the  general  principle.     ^Mien 
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the  question  to  be  ascertained  is  the  value  of  property,  the  opin- 
ion of  witnesses  as  to  its  value  is  frequently  admitted,  and  in 
many  cases  it  would  be  diflScult,  if  not  impossible,  to  prove  the 
value  in  any  other  mode. — Kellogg  v.  Krauser,  14  S.  &  R.  137; 
C  &  H.  notes  to  Phil.  Ev.  vol.  2,  760.  But  I  have  not  been 
able  to  find  any  case  that  holds  the  opinions  of  witnesses,  as  to 
the  qiMintum  of  damages  resulting  from  any  act,  competent 
proof. 

In  the  case  of  Lincoln  v.  The  Saratoga  and  Schenectady 
Railroad  Company,  the  plaintiiT  received  an  injury  through  the 
neglect  of  the  agents  of  the  defendant,  by  which  he  was  pre- 
vented from  attending  to  his  business.  The  Supreme  Court  of 
New  York  held,  that  the  plaintiff  might  show  the  character  and 
extent  of  his  business,  and  the  importance  of  his  personal  atten- 
tion to  it,  for  the  purpose  of  showing  the  extent  of  the  damages 
sustained,  but  that  he  could  not  ask  the  opinion  of  the  Avitness- 
cs  as  to  the  amount  of  his  loss,  owing  to  his  inability  to  super- 
intend his  business. — 23  Wend.  425.  In  the  case  of  Norman  v. 
Wells,  17  Wend.  137,  one  of  the  questions  was,  the  quantum 
of  damages  arising  out  of  a  breach  of  covenant,  under  the  fol- 
lowing circumstances.  The  defendant  had  leased  a  mill  for 
sawing  mahogany,  and  had  covenanted  not  to  establish  any 
other  mill  for  the  same  purpose  on  the  same  creek.  The  breach 
assigned  was,  that  the  defendant  had  established  another  mill  on 
the  same  creek.  The  plaintiff  proposed  to  prove  the  quantum 
of  the  damages  he  had  sustained,  by  the  opinion  of  the  witnesses. 
The  court  held  this  proof  inadmissible. — So  in  the  case  of 
rierrick  v.  Lapham,  10  John.  281,  the  court  said,  that  to  call 
upon  Avitnesses  to  state  whether  the  plaintiff  had  not  sustained 
material  injury  by  reason  of  the  slander  alleged  to  have  been 
spoken  of  him  by  the  defendant,  would  be  to  put  the  witness  in 
the  place  of  the  jury,  and  to  allow  him  to  draAv  conclusions  for 
them.  I  cannot  at  this  time  imagine  a  case,  where  it  Avould  be 
laAvful  to  ask  a  witness  his  opinion  as  to  the  amount  of  damages 
resulting  from  an  act,  or  from  given  facts,  though  I  will  not 
say  tliat  it  could  not  be  done  in  any  case.  But  I  feel  entirely 
satisfied,  that  the  opinion  of  the  witness  in  the  case  before  us 
was  inadmissible.  The  amount  of  the  damages  was  the  ques- 
tion for  the  jury  to  determine,  under  all  the  facts  and  circum- 
stances, and  to  permit  the  witness  to  give  his  opinion  as  to  the 
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quantum  of  these  damages,  without  even  detailing  the  facts  and 
circumstances  upon  which  his  opinion  was  founded,  was  mani- 
festly erroneous. 

The  Avitness  should  have  stated  the  quantity  of  land,  gravel,, 
stone  and  timher  taken  by  the  company,  (and  Avhich  belonged  to 
Varncr)  in  the  construction  of  the  road,  and  he  might  also  state 
the  value  of  each.  He  could  also  state  any  other  fact,  that  would 
tend  to  prove  inconvenience  and  injury  to  the  defendant,  in  con- 
sequence of  the  road,  such  as  the  necessity  of  erecting  more 
fencing,  or  any  thing  else  that  tended  to  show,  that  the  labor  of 
the  defendant  was  increased  in  consequence  of  the  road,  or  lii^ 
convenience  diminished,  and  from  these  facts,  the  jury  and  not 
the  witnesses  are  to  ascertain  the  quantum  of  damages  suffer.ed 
by  the  defendant. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


POLLARD  vs.   COCKE. 

1.  When  both  plaiutiffaud  defentlaiit  in  an  action  of  ejectment  claim 
under  pnrcliases  at  slieriffs  sales  under  executions  against  the  same 
person,  ilie  plaintiff  is  not  boinid  to  prove  the  nature  oi  quality  of 
tliat  person's  title;  it  is  sufficient  if  he  can  establisli  it  in  himself. 

2.  The  deed  of  a  sheriff  or  mar^hal  cannot  be  collaterally  impeached 
on  account  of  any  irregularities  in  his  proceedings,  or  in  the  process 
under  which  he  sold  tlie  land. 

3.  When  laud  is  sold  under  an  alias  execution,  and  no  objection  to  its 
regularity  is  made  in  the  court  below,  ii  will  be  presumed  that  a  pre- 
vious execution  was  regularly  issued. 

4.  If  a  deed  is  not  registered  within  the  six  mouths  prescribed  by  the 
statute,  noi  until  after  the  rendition  of  a  judgment  against  the  ven- 
dor in  favor  of  a  creditor  who  had  no  notice  of  the  deed,  its  subse- 
quent registration  cannot  relate  back  so  as  to  defeat  or  postpone  the 
hen  of  the  judgment. 

5.  Judgments  rendered  in  the  Circuit  Court  of  the  United  States  create 
alien  on  the  lands  of  the  defendant  within  this  State,  co-extensive 
with  the  hen  of  judgments  rendered  in  the  Siate  Courts. 

6.  The  statute  which  requiies  the  registration  of  deeds   within  six 


JANUARY  TERM,  1851.  189 

Pollard  V.  Cocke. 

months  after  their  execution,  applies  to  the  deeds  of  sheriffs  and 
marshals. 
7.  A  sale  made  in  the  Southern  District  of  this  State,  by  the  United 
States  Marshal  of  that  District,  of  lands  situated  in  the  Middle  Dis- 
trict, is  absolutely  void;  and  his  deed  to  the  purchaser  may  be  im- 
peached collaterally. 

Error  to  the  Circuit  Court  of  Tallapoosa.  Tried  before 
the  Hon.  E.  Pickens. 

Parsons  and  Belser  &  Harris,  for  plaintiff  in  error: 

1.  One  of  Pollard's  titles  consists  of  a  deed  from  Joseph  G. 
Ijindsey,  the  patentee  of  the  lands  in  controversy,  to  Thomas 
Huggins,  dated  the  27th  February,  1840,  recorded  3rd  March, 
1810,  in  Macon  county,  and  in  Tallapoosa  county,  5th  June, 
18  i7;  a  judgment  rendered  in  the  Circuit  Court  of  Macon  coun- 
ty, 24th  October,  1842,  in  favor  of  Knox  v.  said  Huggins;  an 
nlias  fieri  facias  of  Juno,  1847;  and  a  levy  and  sale  of  said  lands 
to  Pollard  at  the  court  house  door  of  Tallapoosa  county,  in  Sep- 
tember, 1847;  and  also  a  deed  of  the  latter  date. 

This  title  is  good  against  the  plaintiff,  because  at  the  time  of 
the  rendition  of  his  judgment  in  the  Circuit  Court  of  the  United 
States  at  Mobile,  on  the  23rd  December,  1840,  Lindsey  had  no 
interest  in  the  laud,  but  the  right  to  it  had  passed  from  him,  by 
•the  deed  executed  by  him  to  Huggins,  on  the  27th  February, 
1340  ;  because  further,  the  plaintiff  had  actual  notice  of  this 
deed  before  his  purchase,  and  because  the  judgment  of  Knox, 
from  the  Circuit  Court  of  Macon,  of  the  24th  October,  1842, 
is  the  first  which  binds  the  lands. — Garwood  v.  Garwood,  4 
Hals.  193 ;  Priest  v.  Rice,  1  Pick,  164 ;  Hiern  v.  Mill,  13 
Vcsey,  120  ;  Daniels  v.  Sorrells,  9  Ala.  445  ;  Morris  v.  Ellis, 
3  Ala.  560 ;  Forrest  v.  Lyon,  16  Ala.  646 ;  Clay's  Dig.  216, 
§  76 ;  Elmore  v.  Harris,  13  Ala.  360. 

2.  It  is  at  least  questionable,  whether  judgments  from  the 
Circuit  Court  of  the  United  States  bind  lands  throughout  the 
State,  like  judgments  from  the  State  Courts.  It  is,  however, 
stated  by  way  6f  dicta  in  one  of  our  decisions,  that  they  do. — 
Campbell  v.  Spehco,  4  Ala.  549 ;  Clay's  Dig.  205,  §  17. 

3.  If  each  of  the  judgments  under  which  the  parties  claim 
binds  the  lands  from  their  rendition,  then  none  of  them  have  be- 
come dormant.     To  render  a  judgment  dormant,  mere  delay  to 
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execute  it  is  not  sufficient. — Rankin  v.  Scott,  12  Wheaton,  177; 
Patton  V.  Hajter,  15  Ala.  20;  Bank  v.  Bougliton,  ib.  128  ; 
Wood  V.  Gary,  5  Ala.  43;  Micliie  v.  Bank,  4  Howard,  Miss. 
130 ;  Ridgely  v.  Gartrell,  3  H.  &  McH.  450. 

4.  Even  should  the  judgments  from  the  Circiait  Court  of  the 
United  States  in  Mobile  bind  the  lands  from  their  rendition^ 
still  Pollard's  title,  derived  through  that  court,  is  better  than 
that  of  the  plaintiff.  The  judgment  of  Pollard  is  the  oldest. 
The  sale  in  Mobile,  instead  of  Tallapoosa  county,  does  not  vitiate- 
the  sale  to  Chandler,  and  the  deed  from  the  marshal  to  Chandler 
vas  recorded  in  Tallajwosa  county,  before plahitiff's  execution 
"was  sued  out,  or  his  purchase  made.  And  besides  the  plaintiff 
liad  actual  notice  of  this  deed  in  the  summer  of  1845. — Daniels 
V.  Sorrells,  9  Ala.  446 ;  Land  v.  Hopkins,  7  Ala.  115 ;  Cooper 
v.  Galbrcath,  3  Wash.  540 ;  Sanders  v.  Caldwell,  1  Cowen,  602; 
Hamilton  v.  ShrewsbeiTy,  4  Randolph,  427;  Titcomb  v.  Mahie 
Company,  8  Mass.  320  ;  Wheaton  v.  Sexton,  4  Wheaton,  503  ; 
Jackson  v.  Walker,  4  Wend.  462 ;  Lawrence  t.  Speed,  2  Bibb, 
401 ;  Turner  v.  McCrea,  1  N.  &  McC.  11 ;  Osborne  v.  W^ood- 
son,  Haywood,  24  ;  Jones  v.  Fulgun,  3  Mur.  364 ;  Minor 
v.  Selectmen,  &c.,  4  Smede  &,  Mar.  602;  Ware  v.  Bradford, 
2  Ala.  676-682 ;  Quinn  v.  Wisnall,  7  Ala.  651 ;  Mobile  Press 
V.  Magee,  9  Porter,  679. 

5.  The  distinction  should  be  observed,  that  the  present  is  not 
the  case  of  two  judgment  creditors,  contending  for  money  raised 
by  the  sale  of  an  execution  on  a  junior  judgment;  but  a  contest 
between  the  purchasers  at  different  sales  of  the  same  land,  and 
claiming  under  different  titles.  In  a  case  like  this,  the  plaintiff' 
must  recover  on  the  strength  of  his  own  title. — Campbell  v. 
Spence,  4  Ala.  549 ;  Brock  v.  Young,  4  Ala.  584. 

6.  There  is  no  statute  in  this  State,  requiring  a  marshal's 
deed  to  be  recorded,  or  even  a  sheriff's  deed.  If  this  be  so,  the 
argument  against  the  defendant's  deed,  because  of  non-registra- 
tion, must  fail.  The  cases  in  our  court  are  as  to  memorandums 
in  writing,  to  take  a  case  out  of  the  statute  of  fraud.  Registra- 
tion is  quite  a  different  thing. 

7.  The  marshal  of  the  southern  district  is  the  marshal  of  the- 
middle  district,  and  the  land  ■was  sold  in  a  county  in  which  he 
was  marshal.  It  is  at  most  an  irregularity. — Love  v.  Williams,, 
5  Ala.  58 ;,  Ware  v.  Bradford,  2  Ala.  682 ;  Cotton  Press  v. 
*  loore,  9  Por.  679. 
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Rice  &  Morgan,  contra: 

1.  The  title  of  Huggins  is  void,  as  against  the  bank  of  Au- 
gusta, and  the  purchaser  under  its  judgment,  because  the  deed 
•\vas  not  recorded  according  to  tlie  requirement  of  the  statute, 
(Daniels  v.  Sorrells  et  al.  9  Ala.  436;)  and  the  plaintiff  in  error 
can  occupy  no  better  situation  than  the  party  under  whom 
he  claims. — Nolen  et  al.  v.  The  heirs  of  Gwynn,  16  Ala.  725. 

2.  The  title  of  Chandler  is  void,  because  the  marshal  had  no 
power  to  sell  land  in  Tallapoosa  county,  and  in  the  middle  dis- 
trict of  the  State,  in  the  city  of  Mobile,  which  is  a  different  dis- 
trict.— (U.  S.  Stat,  at  Large,  vol.  5,  315.)  The  statute  of  this 
State  requires  sales  of  land  to  be  made  at  the  court  house  door 
of  the  county  in  which  they  he. — Clay's  Dig.  205,  §  17;  216, 
§  76.  And  the  statute  of  the  United  States  provides  that  all 
execution.:,  and  the  proceedings  thereon,  shall  conform  to  the  re- 
quirements of  the  respective  State  laws. — 1 U.  S.  Stat,  at  Large, 
281,  §  3.  For  a  construction  of  this  statute,  see  Amis  v. 
Smith,  16  Peters,  303. — See  also  Gantly  v.  Ewing,  3  Howard, 
707,  which  shows  that  our  statute  is  mandatory,  and  the  sale 
void. — 7  Hump.  129. 

3.  If  the  sale  be  not  void.  Chandler's  deed  not  having  been 
recorded  in  due  time,  the  judgment  of  the  bank  of  Augusta  ac- 
quu'ed  a  lien  superior  to  it. — Daniels  v.  Sorrells  et  al.  supra. 

4.  The  registration  statutes  apply  to  sheriff's  deeds. — Scrib- 
ner  v.  Lockwood,  9  Hammond,  184 ;  2  Nott  &  McCord,  105  ; 
10  Watts,  13. 

5.  Sheriff's  sales  are  within  the  statute  of  frauds  ;  although 
not  mentioned  in  totidem  verbis.  Why  then,  are  they  not  within 
the  statutes  of  registration,  where  language  equally  applica- 
ble to  them  is  employed]  But  these  statutes  of  registration 
are  also  statutes  to  prevent  frauds. — Robinson  v.  Garth,  6  Ala. 
204. 

6.  Judgments  of  the  Federal  Courts  rendered  in  Alabama, 
are  liens  upon  land  of  the  defendant  throughout  the  State. — 
Lessee  of  Sellers  v.  Corwin,  5  Ohio  R.  398 ;  Doe  ex  dem. 
Shrew  v.  Jones,  2  McLean's  R.  78. 

7.  Where,  in  an  ejectment,  no  other  title  is  set  up  by  either 
party  than  the  title  of  a  defendant  in  execution,  under  whom 
both  parties  claim,  the  plaintiff  is  not  required  to  prove  the  na- 
ture or  quality  of  the  judgment  debtor's  title. — Doe  ex  dem. 
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Huntington  v.  Prichart,  11  Smedes  &  Marsh.  327  ;  Riddle  v. 
Murphy,  7  Scrg.  &  Rawle,  230.  And  if  such  a  question  could 
be  raised,  it  must  be  done  distinctly  in  the  primary  court.  It 
is  plain  that  no  such  question  was  made  in  this  case  in  the  court 
below.— See  also  3  Wash.  C.  C.  546;  1  Overt.  236;  5  Dana, 
271 ;  Brock  et  al.  v.  Young  et  al.  4  Ala.,  and  cases  cited  in 
plaintiff's  brief. 

CHILTON,  J. — This  was  an  action  of  ejectment  brought  by 
the  defendant  in  error  against  the  plaintiff,  to  recover  certain 
real  estate,  situate  in  Tallapoosa  county.  The  presiding  judge 
charged  the  jury,  that  if  they  believed  the  evidence,  they  should# 
find  for  the  plaintiff  in  the  court  below  ;  so  that  the  legal  suffi- 
ciency of  the  proof,  conceding  its  correctness,  to  entitle  the 
plaintiff  below  to  maintain  the  action,  and  whether  if  such  title 
be  shown,  it  is  paramount  to  that  of  the  defendant,  are  ques- 
tions for  our  revision. 

'  ■  The  case  was  tried  upon  an  agreed  state  of  facts  substantial- 
ly as  follows  :  That  the  land  in  dispute  is  situated  in  Talla- 
poosa county,  and  was  patented  to  one  Joseph  G.  Lindsey,  and 
was  in  Pollard's  possession  at  the  institution  of  this  suit.  The 
plaintiff  below  showed  title  as  follows:  "1.  A  judgment  for 
$1620  against  said  Joseph  G.  Lindsey,  rendered  by  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Alaba- 
ma, in  favor  of  the  Bank  of  Augusta,  on  the  23d  day  of  Decem- 
ber, 1840.  2.  An  alias  fieri  facias  issued  on  the  said  judg- 
ment, the  28th  December,  1846,  which  was  levied  on  said  land 
by  the  marshal  of  the  Southern  and  Middle  Districts  of  the 
State  of  Alabama,  and  a  sale  by  said  marshal,  made  on  the  first 
Monday  in  April,  1847,  at  the  court  house  door  in  Tallapoosa 
county,  of  said  land  to  the  lessor  of  the  plaintiff,  due  advertise- 
ment having  been  made.  3.  A  deed  from  said  marshal  execut- 
ed to  said  Cocke  on  the  day  of  said  sale,  (5th  April,  1847,) 
which  vras  recorded  in  the  county  of  Tallapoosa  on  the  28th 
day  of  June,  1847." 

This  being  the  evidence  of  the  plaintiff's  title,  let  us  exam- 
ine first  the  question,  whether  it  authorized  him  to  ask  the  in- 
struction from  the  court,  that  if  the  jury  believed  the  evidence, 
he  was  entitled  to  recover. 

1.  It  is  insisted  that  the  facts  agreed  upon  do  not  show,  that 
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Lindsey  liad  title  to  the  land  at  the  time  the  judgment  Avas  ren- 
dered, or  at  any  time  between  that  and  the  sale  to  the  lessor  of 
the  plaintiff ;  but  does  not  the  attitude  which  the  parties  res- 
pectively occupy  as  respects  the  title  of  Lindsey,  dispense  wdth 
proof,  other  than  the  agreement  discloses  1  It  appears  that 
Pollard,  the  defendant  below,  claims  to  have  derived  his  title 
through  Lindsey,  by  sales  made  by  the  marshal  anterior  to  the 
purchase  by  Cocke. — In  Riddle  v.  Murphy,  7  Serg-.  &  Rawle, 
235,  it  was  said  by  Gibson  J.  "  both  parties  claim  under  the 
same  title,  (derived  from  one  Cornelius  Murphy)  it  is  too  clear 
therefore  for  argument,  that  the  plaintiffs  were  not  bound  to  trace 
back  their  title  beyond  Cornelius  Murphy.  If  there  was  a  title 
adverse  to  his,  either  in  the  commonwealth,  or  a  third  person,  it 
lay  on  the  defendant  to  show  it." — So  also  in  Doe  ex  dem, 
Huntington  v.  Pritchard,  11  S.  &  Mar.  327,  it  was  held  that 
in  an  action  of  ejectment,  where  both  parties  claim  under  pur- 
chases at  sheriff's  sale  against  the  same  defendant,  it  is  not  ne- 
cessary' that  the  plaintiff  should  make  out  his  title  to  be  good 
as  against  the  world  ;  if  the  defendant  set  up  no  title,  except 
that  of  the  judgment  debtor,  the  plaintiff  is  not  required  to 
prove  the  nature  or  qualitj^  of  the  judgment  debtor's  title.  He 
is  entitled  to  recover,  if  he  can  establish  that  title  in  himself. 
These  authorities  may  suffice  to  show,  that  as  Pollard  is  in  pos- 
session of  the  land,  claiming  to  have  derived  title  from  Lindsey, 
anterior  to  the  sale  by  the  marshal  to  Cocke,  this  amounts  to  a 
concession  of  such  title.  "  If  one  man,"  says  Judge  Wasliing- 
ton,  "  came  into  possession  of  land  by  permission  of  another,  ho 
thereby  admits  the  title  of  that  other." — Lessee  of  Cooper  v.  Gal- 
braith,  3  Wash.  C.  C.  549.  Much  more  should  he  be  considered 
as  admitting  the  title  when  he  claims  to  hold  from  him  as  pa- 
tentee by  sales  made  by  the  marshal,  who  cotild  only  sell  a  legal 
title  by  our  law,  of  date  anterior  to  the  purchase  by  the  plain- 
tiff. 

2.  But  the  counsel  for  the  defendant  in  error  contends  that  the 
sale  is  void,  because  it  appears  to  have  been  made  under  an 
alias  execution,  and  that  it  does  not  appear  when  the  former 
writ  oi  fieri  facias  issued;  non  constat^  it  may  have  issued  after 
a  year  and  a  day.  Grant  this,  and  the  conclusion  is  erroneous; 
for  this  would  be  to  impeach  the  sheriff's  or  marshal's  deed  col- 
laterally for  irregularities,  the  process  not  being  void,  but  voida- 
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ble.  This  court  has  repeatedly  decided  that  a  sheriff's  deed 
cannot  be  collaterally  impeached  for  any  irregularities  in  his 
proceedings,  or  in  the  process  under  which  he  sold  the  land,  and 
that  all  that  is  necessary  to  support  the  title  of  the  purchaser  is 
a  judgment,  execution  thereon,  levy  and  the  sheriff's  deed. — 
Ware  v.  Bradford,  2  Ala.  676 ;  Love  v.  Powell,  5  ib.  58  ; 
Smith  v.  Houston,  16  ib.  Ill — see  also  Chambers  v.  Stone  & 
Pope,  9  ib.  260.  The  only  question  which  can  arise  in  this  con- 
nection respects  the  lien  of  the  judgment. 

In  Sellers  &  Cook  v.  Hayes,  17  Ala.  749,  we  held  that  where 
the  bill  of  exceptions  showed  that  the  land  was  sold  under  a 
pluries  execution,  we  were  bound  to  presume  that  other  execu- 
tions were  issued,  and  that  in  the  absence  of  objections  taken  in 
the  court  below,  that  they  were  regularly  issued,  so  as  to  pre- 
vent the  judgment  from  becoming  dormant.  In  the  case  before 
us,  the  record  recites  that  the  land  in  controversy  was  sold  under 
an  alias  execution,  and  it  does  not  appear  that  any  objection  was 
made  in  the  court  below,  as  to  the  regularity  of  such  alias.  It 
is  then  obvious,  the  two  cases  are  entirely  analogous.  The  case 
of  Sellers  &  Cook  v.  Hayes,  we  think,  correctly  states  the  law. 
The  term  alias  necessarily  imports  that  a  prior  execution  issued. 
To  determine  the  time  of  its  issue,  we  are  driven  to  presump- 
tion. The  defendant  says,  it  was  not  issued  Avithin  a  year  and 
a  day,  but  after  that  time,  when  according  to  the  statute  the 
judgment  will  be  presumed  to  be  satisfied.  On  the  other  hand, 
the  plaintiff  says,  the  issue  of  the  execution  being  the  official  act 
of  a  public  ofiicer,  cannot  be  presumed  irregular,  upon  the  maxim , 
that  all  acts  are  presumed  to  be  rightly  done.  The  law  is,  that 
when  acts  are  of  an  official  nature,  a  presumption  arises  in  favor 
of  their  due  execution. — Broom's  Legal  Maxims,  427-8,  and 
cases  cited;  2  Phil.  Ev.,  (C.  &  H.  Notes,)  296-7,  and  the  nu- 
merous cases  there  cited.  Where  such  presumption  arises,  the 
party  asserting  such  irregularity  must  prove  it,  as  he  could  have 
done  in  this  case,  had  such  been  the  fact. 

3.  Having  disposed  of  the  preliminary  questions  raised  to  the 
sufficiency  of  the  evidence  to  establish  such  a  title  as  Avould 
maintain  the  action  of  the  plaintiff,  let  us  next  consider  the  de- 
fendant's title,  and  ascertam  whether  it  is  paramount  to  that  of 
the  plaintiff.  He  showed  a  deed  from  Lindsey  to  one  Huggins, 
dated  in  February,  1840,  but  which  was  never  recorded  in  the 
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county  of  Tallapoosa  until  after  the  purchase  was  made  by 
Cocke,  but  a  copy  of  Avhich  was  placed  upon  the  record  of  deeds 
in  Macon  county,  which  copy  Cocke  saAV  before  his  purchase ; 
also,  a  sheriiF's  deed  to  Pollard,  Avho  purchased  under  an  exe- 
cution against  Huggins  upon  a  judgment  rendered  in  1842,  at 
a  sale  of  said  land  in  September,  1847.  This  was  one  chain  of 
title.  Pollard  also  showed  a  judgment  rendered  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Alabama, 
against  said  Lindsey,  rendered  in  April,  1839 ;  an  alias  exe- 
cution on  said  judgment,  which  was  levied,  and  a  sale  made  by 
the  marshal  on  the  first  Monday  in  March,  1844,  at  the  court- 
house door  of  the  Circuit  Court  of  the  United  States  at  Mobile; 
the  marshal's  deed  to  Daniel  Chandler,  dated  4th  March,  1844, 
and  recorded  in  the  same  month  in  the  county  of  Macon,  but  not 
in  the  county  of  Tallapoosa,  until  the  8th  March,  1845  ;  also  a 
(juit  claim  deed  from  said  Chandler  to  Pollard,  31st  January, 
1848.  It  appears  that  Cocke  saw  the  deed  from  Huggins  on 
the  record  in  Macon  county,  in  January,  1842,  and  the  deed  from 
t'le  marshal  to  Chandler  in  the  summer  of  1845.  It  was  also 
admitted,  that  Cocke  was  the  owner  of  the  judgment  under  which 
he  purchased  at  the  time  of  its  rendition,  and  that  the  suit  was 
brought  in  the  name  of  the  Bank  of  Augusta  throudi  mistake. 
Such  being  the  evidence,  several  questions  are  raised  by  the 
respective  counsel  as  respects  the  relative  merits  of  the  title. 
It  is  insisted  that  Cocke's  title  is  void,  because  Lindsey  sold 
to  Huggins  before  his  judgment  was  rendered,  and  this  sale  di- 
vested him  of  title,  so  that  there  was  no  interest  or  title  remain- 
ing in  Lindsey,  upon  which  the  judgment  lien  could  attach.  It 
is  replied  by  the  opposite  counsel  to  this  objection,  that  the  deed 
to  Huggins  was  not  recorded  until  after  the  purchase  by  Cocke, 
nor  within  the  time  prescribed  by  the  statute,  and  that  the  effect 
of  this  fixilure  to  register  it  within  the  six  months  allowed  by  the 
statute,  is  to  postpone  Huggins  to  the  lien  of  the  judgment  ren- 
dered before  such  subsequent  registration  against  Lindsey,  his 
vendor.  If  the  deed  is  not  recorded  within  six  months,  nor  until 
after  a  judgment  is  rendered  against  the  vendor,  the  subsequent 
registration  of  the  deed  does  not  relate  back  so  as  to  defeat  the 
lieu  of  the  judgment,  but  the  statute  avoids  the  deed  in  favor  of 
the  judgment  creditor  who  has  no  notice  of  such  deed,  either 
actual  or  constructive,  at  or  before  the  rendition  of  such  judg- 
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ment.  A  notice  acquired  before  the  sale,  but  after  the  lien  at- 
taches, cannot  operate  to  divest  the  lien  or  affect  the  title  of  a 
purchaser  under  the  judgment. — Daniels  v.  Sorrells,  9  Ala.  430, 
and  cases  there  cited. 

4.  It  is  submitted  by  the  counsel,  -whether  judgments  ren- 
dered in  the  Circuit  Courts  of  the  United  States  create  a  lien  on 
lands  in  this  State,  co-extensive  Avith  the  lien  of  judgments  ren- 
dered m  the  State  courts.  That  judgments  of  the  latter  char- 
acter create  a  lien  from  the  time  of  their  rendition  on  land  to 
which  the  defendant  has  a  legal  title  situated  in  any  portion  of 
the  State,  is  well  settled. — Campbell  v.  Spence,  4  Ala.  543» 
The  20th  chapter  of  the  Judiciary  Act  passed  by  Congress  in 
1789,  provides  that  the  laws  of  the  several  States,  except  when 
the  constitution,  treaties,  or  statutes  of  the  United  States  shall 
otherwise  require  or  provide,  shall  be  regarded  as  rules  of  decis- 
ion in  trials  at  common  law  in  the  courts  of  the  U.  States,  in  cases 
where  they  apply.  By  the  act  of  1828,  it  is  provided  that  the 
rules  of  proceeding,  &c.  shall  be  the  same  in  the  Circuit  Courts 
of  the  United  States  as  in  the  highest  court  of  original  and  gene- 
ral jurisdiction  in  the  State.  These  statutes,  taken  in  connec- 
tion with  the  construction  placed  by  our  own  courts  upon  our 
enactments,  which  are  held  to  create  the  lien  of  judgments  upon 
real  estate,  most  clearly  give  the  same  lien  to  judgments  ren- 
<lered  in  the  Circuit  Courts  of  the  United  States  within  this 
State,  as  attach  to  judgments  of  the  State  courts,  and  this  point 
has  been  several  times  decided  by  the  Supreme  Court  of  the 
United  States,  as  well  as  by  the  State  courts. — Conard  v.  At- 
lantic Ins.  Co.,  1  Pet.  453;  Waring  v.  Johnson,  ib.  571 ;  Ross 
v.  Doe,  ib.  664 ;  Doe  ex  dem.  Shrew  &  Winter,  2  McL.  78 ; 
Sjllers  V.  Corwin,  2  Ohio,  398 — see  also,  a  dictum  in  Campbell 
v.  Spence,  4  Ala.  543,  to  the  same  effect. 

5.  Bat  it  is  argued  that  there  is  no  statute  in  this  State  re^ 
quiring  marshals'  or  sheriffs'  deeds  to  be  recorded.  The  statute 
is  general,  and  we  see  no  reason  for  exempting  them  from  its 
operation.  They  certainly  fall  as  much  within  the  mischief  in- 
tended to  be  remedied  as  other  absolute  deeds  for  lands  sold  at 
pubUc  auction.  Under  statutes  of  other  States  requiring  regis- 
tration of  deeds  generally,  they  have  been  held  to  be  embraced, 
(Massey  v.  Thompson,  2  N,  &  McC.  105;  Scribner  v.  Lockwood, 
9  Ham.  184,)  and  I  believe  they  have  uniformly  been  held  to  be 
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within  the  statute  of  frauds. — Robinson  v.  Garth,  6  Ala.  204, 
and  cases  cited. 

6.  We  deem  it  unnecessary  to  consider  the  effect  of  notice  by 
Cocke  of  the  deed  from  the  marshal  to  Chandler.     The  sale,  by 
virtue  of  whick  that  deed  was  made,  took  place  at  Mobile  in  the 
Southern  District,  while  the  land  is  situated  in  Tallapoosa  county, 
which  is  ill  the  Middle  District.     The  act  of  1828  declares, 
''  that  writs  of  execution  and  other  final  process  issued  on  judg- 
ments and  decrees  rendered  in  any  of  the  courts  of  the  United 
States,  and  the  proceedings  thereupon,  shall  be  the  same,  except 
their  style,  in  each  State  respectively,  as  arc  now  used  in  the 
courts  of  such  State,"  &c.,  the  Federal  Courts  having  the  power 
to  make  rules  so  as  to  adapt  their  final  process  to  any  change 
which  may  be  made  by  the  State  law,  to  preserve  conformity. — 
4th  vol.  U.  S.  Stat,  at  Large,  281,  §  3.     The  Supreme  Court 
of  the  United  States,  construing  this  third  section  of  the  act,  in 
Amis  V.  Smith,  16  Pet.  313,  say,  (McKinlcy,  J,,)  "we  under- 
stand the  phrase,   "  the  proceedings  thereupon,'^''  to  mean  the 
exercise  of  all  the  duties  of  the  ministerial  ofiicers  of  the  States 
prescribed  by  the  laws  of  the  States  for  the  purpose  of  obtaining 
the  fruits  of  judgments."     At  the  time  this  statute  was  passed 
by  Congress,  and  ever  since,  lands  by  the  laws  of  this  State  were 
required  to  be  sold  on  the  first  Monday  in  the  month  at  the 
court»house  door  of  the  county  in  which  they  were  situated. — 
Clay's  Dig.  205,   §  17;  lb.  216,  §  77.     The  question  is,  can 
the  marshal  of  the  Southern  District  make  a  valid  sale  in  that 
District  of  lands  situated  in  the  Middle  District.     We  feel  sat- 
isfied that  he  cannot.     He  is  acting  in  the  matter  of  such  sale 
wholly  without  his  jurisdiction,  and  consequently  without  autho- 
rity.    The  want  of  authority  to  sell  goes  to  destroy  the  deed,  as 
much  as  though  he  had  no  execution,  and  this  may  be  inquired 
of  collaterally,  for  it  is  clearly  distinguishable  from  those  cases 
where  the  officer  has  power  to  make  the  sale,  but  proceeds  irre- 
gularly in  the  execution  of  that  power.     In  the  latter  case  his 
deed  must  be  set  aside,  if  at  all,  by  a  direct  proceeding;  in  the 
former,  it  is  absolutely  void. 

It  results  from  what  we  have  said,  that  the  instruction  given 
by  the  Circuit  Court  to  the  juiy  was  correct,  and  the  judgment 
is  consequently  affirmed. 
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TURNER  Adm'r.  vs.   DUPREE'S  Adm'r. 

1.  A.  scire  facias  c^xmoi  revive  a  judgment  on  which   no  execution 
could  ever  have  issued. 

2.  A  decree  of  the  Orphans'  Court  which  does  not  designate  the  per- 
son or  persons,  in  wliose  favor  it  is  rendereii,  is  void  for  uncertainty. 

Error  to  the  Orphans'  Court  of  Madison. 

A  DECREE  was  rendered  in  the  Orphans'  Court  against  the 
administrator  of  Donaldson  Turner,  in  favor  of  "  the  personal 
representative,  or  legal  heirs  entitled  thereto  (when  ascertained) 
of  Mildred  Dupree,  deceased."  A  scire  facias  issued  on  this 
judgment  in  the  name  of  Mildred  L.  Dupree  and  Rebecca  A, 
Turner,  as  heirs  at  law  of  said  Mildred  Dupree,  deceased,  and 
the  judgment  was  revived  in  their  names,  and  execution  award- 
ed. To  reverse  this  decree,  the  administrator  has  sued  out  this 
writ  of  error. 

Robinson,  for  plaintiff  in  error. 

C.  C.  &  J.  W.  Clay,  contra. 

PARSONS,  J. — A  scire  facie  to  have  execution  upon  a  judg- 
ment, is  only  a  continuation  of  the  former  suit. — 2  Dunlap's 
Practice,  1078  ;  1  Term,  267-268-388.  As  it  is  the  former 
judgment  that  is  to  be  revived,  and  the  force  of  wliich  is  thus 
to  be  continued  by  process  from  it,  it  must  be  a  judgment  from 
which  an  execution  could  once  have  issued. 

The  decree  of  the  Orphans'  Court  was  one  from  which  no  exe- 
cution could  ever  have  been  issued.  It  does  not  ascertain  the 
person  or  persons  in  whose  favor  the  recovery  was  had,  but  the 
amount  was  to  be  paid  to  the  personal  representative  or  legal 
heirs  entitled  thereto  of  Mildred  Dupree,  deceased.  This,  as  a 
decree,  was  void  for  uncertainty. — Joseph's  adm'r.  v.  Joseph's 
Legatees,  5  Ala.  280.  There  was  error  therefore,  in  awarding 
the  execution,  and  the  judgment  is  reversed,  and  the  cause  re- 
manded. 
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THE  GOVERNOR,  use  &c.  vs.  GEE  et  als. 

1.  An  agent  is  a  competent  witness  for  his  principal  to  prove  that  he 
has  paid  over  money  left  with  him  by  his  principal  for  that  purpose. 

2.  A  person  whose  interest  in  the  event  of  a  suit  is  precisely  balanced 
is  a  competent  witness. 

Error  to  the  Circuit  Court  of  Montgomery.  Tried  before 
the  Hon.  Thos.  A.  Walker. 

A  MOTION  was  made  by  the  Attorney  General,  in  the  name  of 
the  Governor  for  the  use  of  the  State,  against  Gee,  as  the  tax- 
collector  of  Sumter  county,  and  his  sureties,  for  a  failure  to  pay 
over  moneys  in  his  hands.  The  defendant  introduced  J.  C.  Van- 
dyke, as  a  witness,  who  testified  that  the  defendant  had  paid 
the  money  over  to  him,  that  he  had  received  it  as  Comptroller  of 
the  State,  and  had  deposited  it  in  the  Bank  at  Tuskaloosa.  I'he 
plaintiff  objected  to  this  witness  on  the  gi-ound  of  interest,  but 
the  court  overruled  the  objection.     This  is  the  error  assigned. 

The  Attorney  General,  for  plaintiff  in  error. 

Huntington,  contra. 

DARGAN,  C.  J. — In  the  case  of  Bean  v.  Pearsal,  12  Ala. 
592,  the  plaintiff  offered  his  agent  to  prove  that  he  had  paid 
over  to  the  defendant  a  sum  of  money,  which  the  plaintiff  had 
left  with  the  agent  for  that  purpose.  This  court  held  that  the 
testimony  of  the  agent  was  admissible,  on  the  ground  of  neces- 
sity, and  that  case  is  well  sustained  by  the  authorities  on  which 
it  rests.  In  the  case  before  us,  the  defendant  offered  his  agent 
to  prove  that  he  had  paid  over  to  the  plaintiff  the  money  left 
by  the  defendant  with  him  for  that  purpose.  The  same  ques- 
tion, in  principle,  is  presented  in  this  case  that  arose  in  the  case 
of  Bean  and  Pearsal,  and  on  the  authority  of  that  case,  the  judg- 
ment in  this  must  be  affirmed.  But  independent  of  the  grounds 
of  agency  and  necessity,  I  am  clearly  of  the  opinion  that  the 
witness,  Vandyke,  had  not  such  an  interest  in  this  suit  as  would 
disqualify  him  from  testifying.  For  if  he  had  not  paid  over  the 
money,  the  State  could  recover  it  of  him,  although  it  failed  in 
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this  suit ;  or  if  the  judgment  had  been  in  favor  of  the  State,  and 
the  defendant  thereby  been  compelled  to  pay,  he  could  recover 
of  his  agent  upon  proof  of  his  failure  to  pay  the  money  that 
had  been  deposited  with  him  for  that  purpose.  The  interest  of 
the  witness,  in  my  opinion,  was  precisely  balanced,  and  on  that 
ground  he  was  competent  to  testify.  There  is  no  error  in  the 
judgment,  and  it  must  be  affirmed. 


4i 


HALL  et  ah.  vs.  HUGGINS  et  als. 

1.  The  purchaser  of  an  equity  of  redemption,  at  a  sale  made  by  order 
of  the  Orphans'  Court,  is  a  necessary  party  to  a  bill  which  seeks  a 
foreclosure  of  the  mortgage. 

Error  to  the  Chancery  Court  of  Mobile.  Tried  before  the 
Hon.  J.  W.  Lesesne. 

This  was  a  bill  to  foreclose  a  mortgage,  filed  by  the  defen- 
dants in  error.  One  of  the  mortgagors  had  died,  and  his  inter- 
cat  in  the  mortgaged  premises  had  been  sold  by  an  order  of  the 
Orphans'  Court.  Hall,  the  purchaser  at  the  sale,  was  made  a 
defendant  to  the  bill,  and  answered,  but  the  complainants  dis- 
missed their  bill  as  to  him,  and  a  decree  of  foreclosure  and  sale 
was  rendered  without  him. 

Campbell,  for  plaintiffs  in  error. 

Hopkins,  contra: 

The  general  principle,  that  all  who  are  interested  must  be 
joined  as  plaintiffs  or  defendants,  has  been  much  modified. — 
Chief.  Just.  Marshal  says,  inElwendorf  v.  Taylor,  10  Wheat. 
152,  "that  the  objection"  in  relation  to  the  proper  parties,  "does 
not  affect  the  jurisdiction,  but  addresses  itself  to  the  policy  of 
the  court."  "  The  rule  is  framed  by  the  court  itself,  and  is  sub- 
ject to  its  discretion.  It  is  not  like  the  description  of  parties, 
aa  inflexible  rule,  a  failure  to  observe  which  turns  a  party  out 
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of  court,  because  it  li&s  no  jurisdiction  over  his  cause;  l)ut  being 
introduced  by  the  court  itself,  for  the  purposes  of  justice,  is  sus- 
ceptible of  modification  for  the  promotion  of  these  purposes." 

Here,  Hall  had  been  in  court  through  the  whole  cause.  He 
had  made  his  whole  defence.  Tiie  court  had  decreed  this  de- 
fence to  be  insuificient.  At  the  moment  of  the  final  decree,  the 
complainants  dismiss  as  io  him.  The  court  sees  fit  to  grant  a 
decree  that  does  not  include  him.  Can  Hansfeldt  complain  of 
this  1  Perhaps  Hall  is  not  concluded  by  the  decree,  although 
he  was  a  party  till  it  was  made.  But  Avhat  if  he  is  not]  Will  the 
Supreme  Court  examine  into  the  discretion,  by  wluch  it  allowed 
the  complainants  to  dismiss  as  to  him,  and  yet  decreed  as  to 
Hansfeldt,  and  the  others. 

Hall  had  the  privilege  of  a  defence,  of  contesting  the  bond, 
the  mortgage,  and  the  account.  The  other  defendants  had  the 
nid  of  Hall's  answers.  Why  should  he  have  been  also  subject- 
ed to  the  decree'?  What  beneficial  purpose,  or  end  of  justice, 
could  have  been  answered  by  a  decree  against  him?  Lord  El- 
don,  in  Cockburn  v.  Thompson,  16  Ves,  Jr.  325,  says,  that 
*•  tliis  rule  was  established  for  the  convenient  administration  of 
justice,  and  it  has  many  exceptions." 

Incumbrancers  either  prior  -or  subsequent,  are  not  necossarv 
l^arties  to  a  bill  to  foreclose. — CuUum  v.  Batre,  2  Ala.  420  ; 
(J  ib.  460,  Bat  they  would  not  be  concluded. — lb.;  see  Story, 
178,  note  2. 

From  the  reasoning  of  tlw  books,  I  infer  that  the  case  of  Hall 
is  one,  in  Vtliich  the  decree  which  the  chancellor  made  without 
including  him,  would  not  be  set  aside  as  erroneous.  There  is 
a  difference  between  a  party  to  a  bill,  and  a  party  to  a  decree. 
Tiie  reasons  given  in  the  books  for  making  all  persons  who  are 
interested  in  the  su4jject,  parties  to  the  suit,  are  stated  as  rea- 
sons of  propriety  and  convenience.  These  reasons  are  satii^fied 
by  having  made  Hall  a  party  to  the  litigation,  without  having 
made  him  a  party  to  the  final  decree.     As, 

1.  "  That  the  Avholecase  may  be  seen,  and  the  conflicting  in- 
tsrests  be  brought  out." — ^Story's  Ei-  Plead,  p.  75.  This  ob- 
ject is  here  answered. 

2.  The  owners  ef  the  equity,  er  *^  moi'tgagors,"  "  arc  propei- 
parties  to  the  account." — Ib.  180.  So  bore.  Hall  was  a  party 
to  the  ta'.cing  of  the  account  three  times. 

li 
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3.  *•  Ultimately  he"  (part  owner  of  the  equity,)  "  is  entitled 
to  redeem,"  "  as  the  person  having  the  ultimate  interest."— 
lb.  180.  Hall  had  notice  by  a  litigation  of  seven  years,  during 
which  time  he  might  have  redeemed. 

4.  "  To  prevent  future  litigation."-— lb.  75. 

No  possibility  of  "litigation"  remains  in  this  case,  between 
Hall  and  the  complainants,  on  the  score  of  the  account  as  to 
which  no  exception  was  pending  before  the  Register.  Nor  can 
litigation  arise  between  Hall  and  a  purchaser  at  the  sale,  unless 
it  be  by  distinct  titles  for  the  premises,  which  Hall  may  hereaf- 
ter set  up.  This  danger  would  not  have  been  removed,  if  he 
had  remained  a  party  to  the  final  decree.  He  urged  no  such 
title  in  his  second  answer.  He  is  not  in  possession.  He  couM 
l)ring  ejectment  on  such  title  at  all  events,  at  any  time  hereaf- 
ter. 

PARSONS,  J. — ■!.  It  is  assigned  as  error,  that  the  final 
decree  was  made  at  a  time  when  the  court  was  not  authorized  to 
be  held  by  law,  and  without  legal  authority.  It  is,  however,  un- 
necessary to  decide  this  question,  because  the  decree  has  to  be 
reversed  upon  another  ground. 

2.  The  complainants  dismissed  their  bill  as  to  Daniel  E.  Hall, 
and  afterwards  proceeded  without  him  as  a  party.  I'his  we 
think,  was  erroneous. 

E.  S.  Beebe  and  George  W.  Clark  were  the  mortgagors  ;  the 
former  died,  and  his  interest  as  mortgagor  was  sold  under  an 
order  of  the  Orphans'  Court,  and  Mr.  Hall  become  the  purcha- 
ser, and  as  such,  was  made  a  defendant  and  answered.  Gen- 
erally, to  a  bill  to  foreclose,  the  mortgagor  is  a  necessary  party, 
but  not  so  in  this  case,  in  consequence  of  his  death,  and  of  the 
sale  of  his  equity  of  redemption.  But  Mr.  Hall,  as  the  purcha- 
ser of  this  equity  of  redemption,  was  clearly  a  necessary  party, 
and  there  could  be  no  decree  of  foreclosure  or  of  sale  without 
him.  He  was  a  necessary  party  to  the  account,  and  was  en- 
titled to  redeem. — Singleton  v.'  Gayle,  8  Porter,  270  ;  Story's 
Eq.  Plead.  ^  195-196-197. 

After  looking  into  the  exact  state  of  the  record,  we  are  not 
Ratisficd  that  there  is  any  other  error.  The  decree  is  reversed, 
and  as  the  complainants  may  possibly  be  able  to  show  a  suffi- 
cient ground  for  leave  to  make  Mri  Hall  a  party  again,  we  i-e- 
mand  the  cause. 
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CORBIN   vs.    SISTRUNK. 

1.  Parol  evidence  is  admissible  to  show  that  a  written  instrument  iS: 
altogether  void,  or  that  it  never  had  any  binding  efficacy,  or  that  the 
consideration  has  failed  either  in  whole  or  in  part. 

2.  A.  executed  her  note  to  B.  for  futin-e  services  to  bo  rendered  by  him 
as  an  overseer,  but  before  tlie  note  was  delivered,  told  him  that  she 
could  not  employ  him  unless  he  brought  a  recommendation  from  C. 
B.  promised  to  procure  the  recommendation,  but  failed  to  do  so, 
and  the  services  were  never  rendered.  B.  brought  suit  on  the  note, 
and  proved  that  he  had  been  ready  to  enter  upon  the  service  at  the 
time  agreed  on,  and  tliat  A.  then  refused  to  employ  him.  It  was  held, 
1st.  That  the  procuring  of  C."s  recommendation  formed  part  of  the 

consideration  of  the  note,  and  having  failed  to  procure  it,  B.  Could 
not  recover  on  the  note. 
2d.  That  parol  evidence  was  admissible  to  prove  what  was  eaid 
about  the  recoiumendation  before  the  delivery  of  the  note. 

Error  to  the  Circuit  Court  of  Macon.  Tried  before  the 
Hon.  E.  Pickens. 

Seaborn  Williams,  for  plaintiff  in  error : 

1.  The  parol  testimony  was  inadmissible,  because  it  wholly 
destroyed  the  legal  effect  of  the  writing,  in  the  view  taken  by  the 
court ;  and  secondly,  a  contract  cannot  be  partly  in  writing  and 
partly  by  parol.  If  the  parol  testimony  did  not  destroy  the 
effect  of  the  writing,  it  completely  changed  its  legal  effect.  The 
parol  testimony  established  a  new  contract,  if  any  thing,  and  this 
without  a  sufficient  consideration,  and  in  this  view  the  testimony 
was  not  admissible,  nor  the  charge  of  the  court  correct. 

2.  It  is  improper  for  the  court  to  say  to  the  jury,  tliat  if  a 
witness  said  a  particular  thing,  it  established  a  certain  point. 
If  the  charge  could  be  allowed  in  any  form,  it  should  be  left 
to  the  jury  to  say  whether  or  not  this  parol  request  on  the  one 
part,  and  the  reply  on  the  other  part,  was  intended  as  a  new 
contract,  or  a  new  stipulation  of  the  old  contract. 

The  view  taken  by  the  judge  presiding  was,  that  the  writing 
Avas  delivered  as  an  escrow.  An  escrow  can  never  exist  in  a 
case  like  the  present. — Powell  Vv  Jones,  12  Smedes  &  M.  506; 
Holt  V.  Moore,  5  Ala.  521  ;  Stone  v.  Buckner^  12  Smedes  &  M. 
82 ;  Merrill  v.  Smith,  12  Ala.  569;  Hair  et  ah.  v.  LaBrou?e,  10 
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ib.  548 ;  Paysant  v.  Ware  et  al.,  1  ib.  160;  Mead  v.  Steger,  5 
Por.  498  ;  Litchfield  v.  Falconer,  2  ib.  28 ;  Jackson  v.  Cotton, 
2  Jolins.  258  ;  4  Kent's  Com.  454-5 ;  1  Black.  Com.  306;  Shep. 
Touch.,  vol.  1,  57-8 ;  Hurls,  on  Bonds,  8 ;  3  McCord,  245 ; 
1  Johnson's  Cases,  125. 

Clopton  &  LiGON,  contra: 

1.  The  written  instrument  read  in  evidence  by  plaintiff,  does 
not  purport  on  its  face  to  set  forth  the  whole  contract  between 
the  parties ;  it  purports  to  contain  only  what  the  defendant  had 
( bligated  herself  to  do.  All  of  the  contract  on  the  part  of  the 
plaintiff  rests  in  parol — instance,  the  written  instrument  is  en- 
tirely silent  as  regards  the  time  when  tlie  services  were  to  com- 
mence and  how  long  they  were  to  continue,  &c.  In  like  man- 
ner no  portion  of  the  contract  to  be  performed  by  the  plaintiff 
was  reduced  to  writing.  Hence  parol  evidence  is  admissible  to 
show  what  was  his  part  of  the  contract. — Potter  v.  Hopkins,  25 
Wend.  419;  Tisdale  v.  Harris,  20  Pick.  12;  C.  &  H.  Notes, 
14T1-T3. 

2.  Parol  evidence  is  admissible  to  prove  that  the  written  con- 
tract was  not  to  be  binding  upon  defendant,  except  upon  the 
happening  of  a  certain  event. — Bibb,  Judge,  &c.  v.  Reid  &  Hoyt, 
?>  Ala.  90;  Barlow  v.  Fleming,  6  ib.  146;  C.  &  H.  Notes,  1450- 
53;  Honcycut,  use  &c.  v.  Strother,  2  Ala.  139;  Murchie  v.  Cook 
&,  McNab,  1  ib.  42 ;  Simonton  v.  Steele,  11  ib.  358;  Morrison  v. 
Morrison,  6  Watts  &  Serg.  517. 

3.  It  is  competent  to  prove  by  parol  a  subsequent  agreement, 
modifying,  restraining  or  discharging  a  written  contract ;  and  it 
raatters  not  how  soon  the  subsequent  agi'oement  was  made  after  the 
execution  of  the  written  contract.  Parol  evidence  then  is  admissi- 
ble to  show  that  by  a  subseijuent  agreement,  made  after  the 
written  contract  was  executed  and  before  it  was  delivered,  de- 
fendant should  be  released  from  the  written  contract,  unless 
plaintiff  brought  a  recommendation  from  Crymcs;  and  the  deliv- 
ery of  the  written  contract  was  sufficient  consideration  to  sustain 
the  subsequent  agreement. — C.  &  H.  Notes,  1477;  Brevr.ster  v. 
C'ountryman,  12  Wend.  449;  Richardson  v.  Hooper,  13  Pick. 449. 

CHILTON,  J. — Assumpsit  upon  a  writing  executed  by  the 
defendant  in  error  to  the  plaintiff,  as  folloAvs  :  "  I,  Susannah  Sis- 
trunk,  do  oblige  myself  to  pay  to  Jerome  B.  Corbin,  for  his  ser- 
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vices  for'overseeing,  the  sum  of  two  hundred  and  fifty  dollars  in  mo- 
ney, and  two  milch  cows,  also  five  acres  of  land  to  be  ploughed  when 
necessary."  This  writing  was  attested  by  Daniel  M.  Perry  as 
a  subscribing  witness,  who  was  examined  upon  the  trial,  and 
testified  that  the  writing  was  executed  in  the  latter  part  of  the 
year  1849,  and  that  the  services  stipulated  for  were  to  com- 
mence the  1st  Jan.  1850,  and  to  continue  for  that  year ;  that 
after  Mrs.  Sistrunk  had  signed  the  writing,  and  the  witness  had 
placed  his  signature  to  it,  and  when  she  was  in  the  act  of  pass- 
ing it  to  Corbin,  but  before  it  was  delivered,  she  said  to  Corbin 
that  unless  he  brought  a  recommendation  from  Dr.  Crymes  she 
could  not  employ  him,  to  which  the  said  Corbin  replied,  that 
unless  he  did  bring  such  recommendation  she  need  not  hire  him. 
It  appeared  that  nothing  had  been  previously  said  between  the 
parties  as  to  Crymes'  recommendation.  The  plaintiff  objected 
to  the  testimony  of  Perry,  but  the  court  overruled  the  objection, 
and  the  plaintiff  excepted. 

It  was  also  made  to  appear,  that  the  plaintiff  was  ready  and 
wilUng  to  enter  upon  the  service  contracted  for  at  the  time  agreed 
upon,  but  did  not  produce  the  recommendation  of  Dr.  Crymes, 
who,  as  the  proof  conduced  to  show,  refused  to  recommend  him ; 
but  Mrs.  Sistrunk  refused  to  hire  him,  and  without  calling  for 
the  production  of  such  recommendation,  told  him  she  had  em- 
ployed another  person. 

The  court  charged  the  jury,  that  if  they  believed  from  the 
evidence  that  after  the  writing  was  signed  by  the  defendant,  and 
whilst  she  was  in  the  act  of  delivering  the  same  to  the  plaintiff,  she 
said  that  unless  the  plaintiff  brought  a  recommendation  from 
Dr.  Crymes  she  could  not  receive  him  as  overseer,  and  that  this 
was  assented  to  by  the  plaintiff,  the  writing  would  not  bind  the 
defendant  until  the  recommendation  of  Dr.  Crymes  Avas  pro- 
duced by  the  plaintiff,  and  if  that  had  not  been  produced,  the 
plaintiff  could  not  recover.  To  this  charge  the  plaintiff  like- 
wise excepted. 

There  is  a  marked  difference  between  parol  evidence  which 
goes  to  vary,  contradict  or  add  to  written  agreements  which 
intelligibly  speak  the  intention  of  the  parties,  and  which 
they  have  adopted  as  furnishing  evidence  and  full  expression  of 
their  intention,  or  which  changes  the  legal  effect  of  such  agree- 
ments, and  parol  proof  which  shows  that  the  instrument  is  alto- 
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gether  void,  or  that  it  never  had  any  binding  efficacy,  or  tlie  want 
of  consideration,  either  in  whole  or  in  part.  While  the  first  is  in- 
«  admissible,  the  latter  is  constantly  received. — 1  Greenl.  E.,§  284. 
»■  In  the  case  before  us,  the  defendant  gave  her  note,  thus  executing 
I  the  contract  upon  her  part,  and  the  writing  endences  the  terms 
'-  of  the  contract,  so  far  as  to  be  performed  by  her,  but  the  con- 
-tract  on  the  part  of  the  plaintiff  was  altogether  executory.  He 
J  was  to  produce  the  recommendation  of  his  former  employer, 
t(Crymcs,)  and  serve  as  overseer  for  the  year  1850.  This  con- 
-Btituted  the  consideration  for  the  note  sued  on,  and  if  he  failed 
i.to  perform  his  part  of  the  contract,  the  plaintiff  could  not  re- 
squire  a  performance  on  the  part  of  the  defendant.  The  under- 
f  taking  to  obtain  the  recommendation  from  Dr.  Crymes  was  a 
.  condition  agreed  upon  as  precedent  to  his  entering  upon  the  ser- 
'  vice.  It  formed  the  first  and  a  substantial  part  of  the  conside- 
I  ration,  without  which,  or  a  waiver  of  it  on  the  part  of  the  defend- 
,  ant,  the  whole  consideration  failed,  and  the  contract  became  in- 
operative. The  record  presents  no  question  as  based  upon  a 
I  waiver  of  the  recommendation,  and  as  the  plaintiff  failed  to  pro- 
[•cure  it,  we  are  very  sure  that  Mrs.  Sistrunk  had  the  right  to 
, treat  the  contract  as  at  an  end,  and  to  reject  the  plaintiff  as 
;  overseer.  The  proof  that  Crymes  refused  his  recommendation, 
land  that  consequently  the  plaintiff  was  unable  to  produce  it, 
coupled  with  the  fact  that  its  production  was  to  precede  the  ser- 
vice, and  that  such  service  was  never  rendered,  goes  to  the  en- 
'  tire  consideration  of  the  contract.  The  admission  of  the  evi- 
!  dence  of  Perry,  and  the  charge  of  the  court  as  based  upon  the  proof 
•  set  out  in  the  bill  of  exceptions,  were  entirely  correct — see  upon 
'this  point,  Murchie  v.  Cook  &  McNair,  1  Ala.  41 ;  Simonton  v. 
;  Steele,  ib.  357;  Honeycut,  use  &,c.  v.  Strother,  2  ib.  135;  Bar- 
low V.  Fleming,  6  ib.  146;  3  PhU.  Ev.,  (C.  &  H.  Notes,)  1473; 
Ib.  1450-53. 

This  case  is  distingushable  from  Long  against  Davis,  at  the 
present  term,  where  we  held  that  the  charge  of  the  court  which 
gave  to  a  parol  agreement  made  contemporaneously  with  the  writ- 
ing, the  force  of  changing  the  legal  effect  of  the  writing,  was  erro- 
neous. 

Let  the  judgment  be  affirmed. 


' "I  " "'i 
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BROWN  vs.  HIGGINBOTTOM,  use,  &c. 

1 .  An  execution  which  is  issued  by  a  Justice  of  the  Peace,  after  the 
lapse  of  ten  years  from  the  issuance  of  the  last  previous  execution^ 
is  not  sufficiently  regular  to  authorize  a  sale  of  the  land  on  which 
it  may  be  levied  for  want  of  personal  property. 

Error  to  the  Circuit  Court  of  Tuskaloosa.  Tried  before  tlie 
Hon.  Geo.  D.  Shortridge. 

P.  &  J.  L.  Martin,  for  plaintiff  in  error,  cited — Clay's  Dig. 
206,  §  28;  ib.  207,  §  31;  Taylor  v.  Acre,  8  Ala.  491;  Wil- 
son V.  Collins,  9  Ala.  127;  Van  Cleave  v.  Hawortli,  5  Ala.  188; 
Shackleford  v.  Miller,  18  Ala.  675. 

E.  W.  Peck,  contra: 

1.  The  bill  of  exceptions  shows  no  error  that  can  be  noticed 
by  this  court,  because  both  the  objections  named  in  the  bill  of 
exceptions  are  general  objections  merely  for  supposed  irregu- 
larities in  the  proceedings  before  the  justice  of  the  peace,  with- 
out pointing  out  and  showing  in  what  the  supposed  irregulari- 
ties consisted.  The  court  below,  therefore,  was  not  bound  to 
notice  the  said  objections,  and  properly  overruled  them. 

2.  If  the  objections  consist  in  any  supposed  variance  be- 
tween the  warrant  and  the  judgment  entry,  and  executions,  as 
to  the  names  of  the  parties,  it  is  sufficient  to  say,  that  advantage 
<;ould  not  be  taken  of  that,  on  a  motion  for  an  order  to  sell  the 
land  levied  on ;  such  an  irregularity  could  only  have  been  reach- 
ed by  an  appeal,  or  on  certiorari.  The  supposed  variance  would 
at  most  make  the  judgment  erroneous,  and  subject  to  be  re- 
versed, but  not  void ;  the  execution  was,  therefore,  rightfully 
issued  and  levied,  and  if  so,  the  order  to  sell  was  properly  made. 

DARGAN,  C.  J. — Several  objections  have  been  taken  to 
the  regularity  of  the  proceeding  before  the  justice  of  peace,  and 
to  the  propriety  of  the  order  of  the  Circuit  Court,  directing  the 
land  to  be  sold ;  but  we  shall  take  notice  of  only  one  of  them.  It 
appears  that  the  first  execution  was  issued  on  the  25th  of  Janua- 
ry, 1840,  which  was  never  returned.  The  second  was  issued 
on  the  25tli  of  March,  1850,  which,  for  want  of  personal  pro- 
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pertjy  was  levied  on  land  as  the  property  of  the  defendants,  and 
upon  this  levy  the  order  of  sale  was  granted.  The  act  under 
which  this  order  was  made  preTides,.  "  that  when  it  shall  be- 
come necessary  for  the  want  of  personal  property,  to  levy  aa 
execution  issued  by  a  justice  of  the  peace  on  land,  it  shall  be 
the  duty  of  the  officer  levying  such  execution,  to  return  the  same 
to  the  next  Circuit  Court  of  his  county,  and  such  court  shall  on 
the  motion  of  the  plaintiff,  and  it  appearing  by  an  exhibition  of 
the  proceedings  before  the  justice,  that  the  same  have  been  re- 
gular, order  a  sale  of  such  land,  or  whatever  part  thereof  may 
be  necessary  to  satisfy  such  execution." — Clay's  Dig.  207- 
Was  this  execution  sufficiently  regular  to  authorize  the  order  or 
salel  We  think  if  an  execution  is  issued  contrary  to  law,  that 
it  cannot  be  regular,  within  the  meaning  of  this  act. 

It  is  ti'ue  that  an  execution  issued  upon  a  judgment  after  a 
year  and  a  day,  is  not  void,  but  voidable  only,  and  if  not  avoid- 
ed by  the  defendant,  and  his  property  is  sold  under  it,  the  pur- 
chaser will  acquire  a  good  title.  But  we  do  not  think  that  it 
was  intended  by  this  act,  to  allow  the  lands  of  a  defendant  to  be 
sold  under  an  execution,  which  ought  not  to  have  issued  by  the 
justice;  therefore  it  is  that  the  court  is  required  before  ordering 
the  sale,  to  inspect  tJie  proceedings,  and  if  they  are  not  regular y 
the  order  cannot  be  granted.  If  the  execution  is  shown  to  have 
been  issued  improperly,  and  not  in  conformity  to  law,  a  sale 
of  the  lands  should  not  be  ordered,  without  entering  into  the  in- 
quiry, whether  the  writ  was  void,  or  voidable  merely.  This  we 
hold  to  be  the  true  construction  of  this  act ;  and  hence,  the  ques- 
tion is  whether  the  execution  issued  on  the  25th  of  March,  1850, 
was  issued  in  conformity  to  law.  By  the  law  of  this  State,  if 
an  execution  has  been  issued  on  any  judgment  or  decree  within 
a  year  and  a  day,  and  the  same  has  not  been  returned  satisfied, 
another  may  be  issued  within  ten  years  thereafter,  and  the  pre- 
sumption of  the  payment  of  the  j,udgment  does  not  arise  until 
ten  years  have  elapsed,  during  which  no  execution  has  been 
issued.  But  if  ten  years  have  elapsed,  during  which  no  execu- 
tion has  issued,  or  if  n©  execution  at  all  has  been  issued  within 
the  year  and  day  from  the  rendition  of  the  judgment,  then  the 
common  law  presumption  of  paym-icnt  arises,  and  afterwards  an 
execution  cannot  lawfully  issue  without  reviving  the  judgment 
by  scire  facias.  This  is  the  construction  put  upon  the  statute 
of  1835,  in  the  case  of  Van  Cleave  v.  Haworth,  5  Ala.  179^ 
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which  was  examined  and  re-affirmed  in  the  case  of  Shackelford 
V.  Miller,  at  the  present  term.  Looking  then  to  the  executions, 
and  the  judgment  on  which  they  were  issued,  we  must  hold  that 
the  execution  issued  in  March,  1850,  was  not  sufficiently  regu- 
lar within  the  meaning  of  the  act;  for  more  than  ten  years  had 
elapsed  between  the  issuance  of  the  first  and  second  executions. 
The  second  could  not  therefore  legally  issue,  and  the  court  erred 
in  ordering  a  sale  of  the  lands  levied  on  by  it.  The  judgment 
must  therefore  be  reversed,  and  the  cause  will  be  remanded,  if 
the  defendant  in  error  wishes  it. 


ARMSTRONG  et  d.  vs.  PUGH. 

J.  The  liability  of  the  sureties  of  a  county  officer  does  not  cease  upon 
their  application  to  the  County  Judge  to  require  a  new  boud  from 
the  officer,  but  continues  until  the  new  bond  is  given,  or  until  the 
office  is  declared  vacant  on  account  of  the  officer's  failure  to  give  it. 

Error  to  the  Circiuif  Court  of  Pike. 

F.  S.  Jackson,  for  plaintiff  in  error. 

BuFORD,  contra. 

DARGAN,  C.  J. — ^This  was  a  motion  against  Wiley  S. 
Armstrong,  and  his  securities  upon  his  official  bond  as  clerk  of 
the  County  Court  of  Pike,  to  recover  a  sum  of  money  collected 
by  him  as  clerk  upon  a  judgment  rendered  in  said  County  Court, 
in  favor  of  the  plaintiff,  against  John  Lindsey.  Tlie  securities 
pleaded,  that  Wilkinson,  one  of  them,  thirty  days  before  the  lia- 
bility of  their  principal  accrued,  gave  notice  to  the  judge  of  the 
County  Court  of  said  county,  to  cause  Armstrong,  the  clerk,  to 
renew  his  official  bond.  To  this  plea  the  plaintiff  demurred, 
and  the  demurrer  was  sustained  by  the  court. 

It  is  made  the  duty  of  the  respective  county  judges, 
whenever  application  is  made  to  them  by  a  security  of  any 
clerk,  sheriff,  or   other  county  officer,  to    issue  a   citation  to 
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!sucli  oflBlcer,  to  appear  before  them  on  some  day  named  there- 
in, not  less  than  ten,  nor  more  than  fifteen,  and  renew  his 
hond,  with  good  and  sufficient  securities,  for  the  faithful  perform- 
ance of  the  duties  of  his  ofiice.  And  upon  the  execution  of  such 
now  bond,  the  security  or  securities  making  the  application,  shall 
be  discharged  from  the  obligation  of  the  bond  previously  entered 
into  by  them.  But  such  discharge  will  not  relieve  them  from 
the  liabilities  which  had  been  incurred  before  that  time. — Clay's 
Dig.  534,  §  13-14.  Under  this  statute,  it  is  clear  that  the  liabili- 
ly  of  a  security  must  continue  until  the  officer  gives  the  new 
bond  in  accordance  with  the  order  of  the  County  Court,  or  until 
the  office  shall  be  declared  vacant  for  a  failure  to  do  so,  which 
may  be  done  under  the  15th  section  of  the  same  act.  That  a 
security  jnakes  application  to  the  judge  of  the  County  Court  does 
not  discharge  him,  but  his  liability  continues  for  the  official  acts 
'  >f  the  officer,  until  the  new  bond  is  given.  The  security  per- 
liaps  can  compel  the  county  judge  to  issue  the  citation  by  man- 
damus,  and  his  I'efusal  may  give  the  security  making  the  appli- 
cation a  cause  of  action  against  him ;  these  however,  are  not 
(questions  before  us.  The  only  question  is,  whether  the  applica- 
tion of  a  security  to  the  county  judge  to  require  a  new  bond 
from  the  officer,  will  discharge  him  from  liability  for  the  subse- 
quent defaults  of  the  officer.  It  is  certain  that  it  will  not;  con- 
senjuently,  the  demurrer  was  properly  sustained. 
TiOt  the  judgment  be  affirmed. 


COSTER  vs.  BRACK,  Adm'r. 

1.  When  tlte  defendant,  instead  of  demurring  to  a  replication,  takes 
issue  upon  it,  he  cannot  test  its  legal  snfliciency  by  a  motion  to  ex- 
clude evidence,  which  tends  to  establish  it. 

•2.  Wiien  an  administrator  acquires  real  estate  by  purchase  from  the 
heirs  of  iiis  intestate,  it  cannot  be  regarded  in  a  court  of  law  as  as- 
.<ets  in  his  hands. 

Error  to  the  Circuit  Court  of  Montgomery.     Tried  before 
the  Hon.  R.  Dou^jhertv. 
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Assumpsit  by  Coster  against  Brack,  as  administrator  of  Gains 
Brack,  deceased,  to  recover  the  amount  of  a  promissory  note, 
executed  by  the  intestate  to  said  Coster.  The  defendant  plead- 
ed, among  other  things,  that  the  estate  had  been  declared  insol- 
vent by  a  decree  of  the  Orphans'  Court,  to  which  the  plaintiff 
replied,  that  after  the  decree  of  insolvency,  the  defendant  had 
received  other  assets  of  the  estate,  which  were  more  than  suffi- 
cient to  pay  all  the  debts  of  the  intestate.  On  the  trial  the 
plaintiff  offered  to  prove,  that  the  intestate  had  died,  seized  and 
possessed  of  a  certain  house  and  lot  in  the  city  of  Montgomery, 
which  had  not  been  sold  under  the  decree  of  the  Orphans'  Court, 
and  that  it,  together  with  the  personal  property  of  the  estate, 
was  more  than  sufficient  to  pay  all  debts  ;  that  the  defendant 
had  acquired  the  house  and  lot  by  purchase  from  the  heirs  of 
the  intestate,  (the  purchase  money  being  an  amount  which  had 
])een  certified  in  his  favor  by  the  Orphans'  Court,  on  final  set- 
tlement,) and  that  he  had  afterwards  sold  it,  and  had  not  ac- 
counted for  the  proceeds  of  the  sale.  This  evidence  was  exclud- 
ed by  the  court,  on  the  motion  of  the  defendant,  to  which  the 
plaintiff  excepted,  and  which  he  now  assigns  as  error. 

Martin  &  Baldwin,  for  plaintiff  in  error. 

Mayes,  contra. 

CHILTON,  J.~In  Edwards  v.  Gibbs,  Judge,  &c.,  11  Ala. 
292,  it  was  held,  that  the  effect  of  the  decree  of  insolvency  was 
to  transfer  to  the  Orphans'  Court  the  exclusive  jurisdiction  of 
all  claims  against  the  estate,  and  in  that  court,  it  may  be  shown 
on  final  settlement,  that  the  administrator  has  withheld  or  wast- 
ed the  assets.  With  this  decision  we  are  satisfied,  and  it  shows 
that  the  replication  of  the  plamtiff  to  the  plea  of  insolvency,  that 
assets  came  to  the  hands  of  the  administrator  after  the  decree 
of  insolvency,  sufficient  to  pay  all  the  debts,  as  also  the  similar 
replication  to  the  fourth  plea,  was  bad,  and  would  doubtless 
have  been  so  held  upon  demurrer ;  but  the  defendant  failed  to 
demur,  and  took  issue,  and  if  the  rejected  proof  tended  to  estab- 
lish this  issue,  it  could  not  properly  have  been  excluded  upon 
the  ground  of  the  insufficiency  of  the  replication.  The  defen- 
dant having  treated  it  as  sufficient,  could  not  in  this  indirect  way 
call  in  question  its  legal  sufficiency. 

The  effort  in  the  case  before  us  was,  to  prove  that  the  intes- 
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tate  died  seized  of  real  estate  of  value  sufficient  to  pay  all  th 
debts  due  from  Ids  estate,  and  that  the  administrator  instead  o 
applying  for  an  order  to  sell  the  same,  purchased  it  of  the  heir: 
in  consideration  of  a  balance  certified  in  his  favor  by  the  Or- 
phans'  Court  on  final  settlement. 

It  is  true,  that  the  statute  declares,  that  the  lands,  tenements, 
and  hereditaments  of  a  testator  or  intestate,  shall  stand  char- 
geable with  all  the  debts  of  the  deceased,  over  and  above  what 
the  personal  estate  shall  be  sufficient  to  pay,  &c.,  saving  to  the 
widow  her  dower  in  all  cases. — Clay's  Dig.  191,  §  1.  But  lands 
can  only  be  considered  assets  sub  modo.  Upon  the  death  of  the 
intestate,  the  title  if  in  him  is  devolved  upon  his  heirs,  and  the 
statutes  prescribe  the  mode  by  which  they  may  be  subjected  to 
the  payment  of  the  debts  in  case  of  the  insolvency  of  the  estate. 
Clay's  Dig.  224  et  seq.;  until  the  requisite  steps  are  taken  to 
subject  the  lands,  until  in  other  words,  they  are  turned  into  as- 
sets by  a  sale  under  the  statute,  the  title  remains  in  the  heirs, 
and  not  in  the  administator. 

If  he  acquire  the  title  by  a  purchase  from  the  heirs,  such  pur- 
chase is  outside  of  his  administration,  and  while  he  Avould  be 
chargeable  with  the  rents  and  profits,  and  might  be  held  as  a 
trustee  in  equity  of  the  legal  title  for  the  benefit  of  the  unpaid 
creditoi;^,  the  land  thus  situated  could  not  be  regarded  in  a 
court  of  laAV,  as  assets  in  his  hands.  Whether  he  could  be  sued 
as  upon  a  devastavit,  under  the  statute,  which  declares  that  an 
administrator,  who  fails  to  apply  for  leave  to  sell  the  real  estate 
within  three  months  from  the  time  of  reporting  the  estate  insol- 
vent, shall  be  guilty  of  a  devastavit,  and  may  be  sued  upon  his 
bond,  together  with  his  securities,  is  a  question  not  presented  by 
this  record.— Clay's  Dig.  197,  §  27. 

We  think  it  very  clear,  from  an  examination  of  the  statutes, 
that  before  lands  can  be  made  assets  for  the  payment  of  debts  in 
the  hands  of  an  administrator,  the  Orphans'  Court  must  have  or- 
dered a  sale  of  them,  or  some  steps  known  to  the  law  for  divest- 
ing the  title  of  the  heirs  must  have  been  taken.  As  nothing  of  the 
kind  was  done  in  the  case  before  us,  it  folloAvs  that  the  evidence 
offered  of  the  seizin  of  the  ancestor,  and  the  purchase  of  the 
land  by  the  administrator,  did  not  tend  to  prove  that  such  land  wa5( 
assets  in  the  administrator's  hands,  and  was  properly  rejected^ 

Let  the  judgment  be  affirmed, 

Dargan,  C.  J.,  not  sitting. 
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WOODWARD  vs.  WOOD. 

1.  The  general  rule  that  an  objection  for  want  of  proper  parties  de- 
lendants  mnst  be  taken  by  demurrer,  plea  or  answer,  and  cannot  be 
raised  for  the  first  time  at  the  hearing,  applies  only  to  those  cases  in 
■which  a  decree  may  be  rendered  and  relief  granted  in  conformity  to 
the  prayer  of  the  bill,  without  the  probability  of  injury  to  the  rights 
of  those  who  are  not  made  parties. 

2>  All  the  mortgagees  in  whom  is  vested  the  legal  title,  are  necessary 
parties  to  a  bill  to  redeem,  filed  by  the  assignee  of  the  equity  of  re- 
demption. 

3.  When  a  special  authority  is  vested  in  one  or  more  of  the  mortga- 
gees for  the  benefit  of  all,  all  have  an  interest  in  the  exercise  of  that 
authority,  and  a  decree  ctmnot  be  rendered  affecting  their  interest 
unless  they  are  all  made  paities  to  the  bill. 

4.  If  the  mortgagee  is  only  a  trustee  for  another,  the  cestui  que  tivst  is  a 
necessary  parry  to  a  bill  to  redeem,  unless  some  special  reason  is 
shown  why  he  may  be  dispensed  with, 

5.  When  the  principal  debtor  executes  a  mortgage  to  secure  his  sure- 
ties on  a  debt  due  to  the  Bank,  the  Bank  is  a  necessary  party  to  a 
bill  to  redeem  filed  by  the  assignee  of  the  equity  of  redemption,  un- 
less the  bill  alleges  that  the  debt  has  been  paid. 

Error  to  tlie  Chancery  Court  of  Talladega.  Tried  before 
ilio  Hon.  W.  W.  Mason. 

It  is  sliown  by  the  bill  that  Willis  Wood  was  indebted  to  tlie 
Ih-aiich  Bank  at'  Montgomery  by  two  promissory  notes,  one  for 
three  hundred  and  seventy-five  dollars,  due  June,  1840,  and  the 
other  for  two  hundred  and  seven  dollars,  due  in  June,  1839;  and 
that  Henry  G.  Woodward,  Matthew  Wood  and  John  Casey  were 
liis  securities  for  the  payment  of  them.  For  the  purpose  of  pro- 
tecting his  securities  against  loss,  the  said  Willis  Wood,  on  the 
4th  day  of  April,  1840,  conveyed  the  land  described  in  the 
pleadings  to  them  by  way  of  mortgage,  and  authorized  either 
Henry  G.  Woodward  or  Mathew  Wood  to  sell  it  after  the  10th 
<lay  of  May  next  thereafter,  if  the  said  Willis  should  fail  to  pay 
.said  notes.  The  deed  also  provides,  that  if  the  debts  should  be 
extended,  and  the  securities,  or  either  of  them,  should  continue 
l)0und,  tliat  the  deed  should  continue  in  force  as  a  security  for 
their  protection.  It  is  furtlier  sliown,  that  Matthew  Wood  has 
become  the  purchaser  of  all  the  title  and  interest  left  in  Willis 
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Wood,  after  the  execution  of  the  mortgage.  It  also  alleged,  that 
the  notes  payable  in  Bank  were  extended  by  Willis  Wood  as 
principal,  and  Henry  G.  Woodward  and  Greene  Mitchell  as  se- 
curities, and  after  the  extension  of  said  notes,  tliat  Willis  Wood 
paid  to  Henry  G.  Woodward  the  amount  of  his  indebtedness  to 
the  Bank,  and  that  he  undertook  and  promised  to  pay  the  Bank 
debt  and  discharge  tiie  mortgage.  The  bill,  however,  prays  an 
account,  and  the  complainant  offers  to  pay  any  balance  to  the 
said  Woodward,  that  may  be  ascertained  to  be  due  to  him  ;  it 
also  prays  for  an  injunction  to  enjoin  the  said  Woodward  from 
selling  said  land,  and  that  the  mortgage  be  decreed  to  be  satisfied. 
The  answer  of  Woodward  admits  the  execution  of  the  mort- 
gage, and  the  extension  of  the  debts,  as  alleged  in  the  bill,  but 
denies  that  Willis  Wood  in  his  life-time  paid  to  him  the  amount 
of  the  debt  due  to  the  Bank,  or  that  he  agreed  to  release  the 
mortgage.  But  the  chancellor  conceiving  that  the  testimony 
established  the  allegations  of  the  bill,  granted  the  relief  prayed , 
without  a  reference  to  the  master  to  ascertain  how  much  had 
been  paid  to  Woodward,  or  whether  anything  was  due  to  him  or 
not.  To  reverse  this  decree,  WoodAvard  prosecutes  a  writ  of 
error  to  this  court. 

Woodward,  for  plaintiff  in  error. 
Rice  &  Morgan,  contra. 

DARGAN,  C.  J- — We  can  consider  tliis  bill  in  no  other  light 
than  as  one  to  redeem,  filed  by  the  assignee  of  the  equity  of  re- 
demption ;  and  the  first  question  made  by  the  assignment  of  er- 
rors is,  whether  the  complainant  has  brought  before  the  court 
all  persons  whom  it  was  necessary  to  make  parties  defendants. 
The  complainant,  however,  insists  that  the  objection  for  the  want 
of  parties  was  neither  taken  by  demurrer,  plea  or  answer,  and 
therefore  it  should  not  be  allowed,  even  if  the  bill  was  defective 
in  this  respect.  The  general  rule  is,  that  a  defect  for  the  want 
of  parties  defendants  must  be  taken  advantage  of  either  by  de- 
murrer or  plea,  or  it  should  be  insisted  upon  in  the  answer. — 
Story  Eq.  PI.,  §  541;  1  Dan.  Ch.  Pr.  334.  And  if  the  objec- 
tion be  not  taken  in  one  of  these  modes,  the  court  may  proceed 
to  a  final  decree,  unless  the  rights  of  the  absent  parties  would  be 
thereby  affectcd»     But  in  some  cases  the  defect  is  fatal  to  the 
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character  of  the  bill,  or  to  the  relief  sought  by  it,  and  the  Court 
could  not  proceed  to  a  final  hearing  and  render  a  decree  in  con- 
formity with  the  prayer  of  the  bill,  even  if  the  defendant  brought 
before  the  court  made  no  objection  to  the  want  of  proper  par- 
ties.— Story  Eq.  PL  §  236.     In  England,  there  is  a  rule  ado])- 
ted  upon  the  subject,  which  authorizes  the  court  to  make  a  de- 
cree saving  the  rights  of  absent  defendants,  if  the  court  shall 
see  fit,  when  the  objection  is  not  taken  either  by  plea  or  demur- 
rer, or  by  the  answer. — Dan.   Ch.  Pr.    338.     But  even  under 
tills  rule,  the  court  will  not  proceed  to  a  final  decree  if  tlic 
rights  of  those  not  made  parties  can  be  affected  thereby. — Dan. 
Ch.  Pr.    339,   and   authorities  there  cited.     It  is  then  only  in 
those  cases  where  relief  may  be  granted  without  the  probability 
of  injury  to  the  absent  defendants,  that  the  court  will  proceed  to 
a  final  decree  without  making  all  persons  interested  parties  de- 
fendants, unless  the  failure  or  omission  to  do  so  is  justified  by 
fc'ome  special  reason.     Even  under  these  general  rules,  we  think 
the  court  erred  in  proceeding  to  a  final  decree.     By  the  deeds 
td"  mortgage,  the  legal  title  to  the  land  was  vested  in  the  securi- 
ties, Henry  G.  Woodward,  Matthew  Wood  and  John  Casey, 
and  before  the  party  complainant  can  obtain  a  decree  to  redeem, 
he  should  bring  before  the  court  all  the  mortgagees  in  whom  is 
vested  the  legal  title. — Story  Eq.  PI.  §  188.     But  if  a  special 
authority  is  vested  in  one  or  more  of  the  mortgagees  for  the 
benefit  of  the  whole,  then  it  is  apparent  that  they  all  have  an 
interest  in  the  exercise  of  this  authority,  and  a  decree  taking  it 
away  must  affect  the  interest  of  all,   and  therefore  all  must  be 
made  parties,  or  the  bill  will  be  so  defective  that  the  court  should 
not  proceed  to  a  final  decree,  notwithstanding  the  objection  was 
not  taken  until  the  hearing  ;  and  if  it  does,  the  decree  may  be 
reversed  by  appeal  or  by  writ  of  error.     Again,  if  the  mortga- 
gee be  but  a  trustee  for  another,  the  cestui  que  trust  should  be 
brought  before  the  court  as  a  defendant,  unless  some  special  reason 
be  shown  why  it  is  not  necessary.     Under  this  rule  we  thmk  the 
Branch  Bank  at  Montgomery  should  have  been  made  a  party  defen- 
dant, for  although  the  mortgage  was  intended  to  protect  the  se- 
curities, yet  the  debt  was  due  to  the  Bank,   and  consequently 
they  were  but  trustees  in  equity  for  the  benefit  of  the  Bank,  or 
rather  trustees  to  pay  the  debt,  whether  that  was  due  to  the 
Bank  or  to  any  one  else.     Thus  it  is  a  principle  of  equity  that 
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if  A  and  B  be  bound  for  a  debt  to  C,  A  as  principal,  and  B  as 
security,  and  A  give  B  a  mortgage  to  secure  him,  C,  the  cred- 
itor of  both,  may  resort  to  the  mortgage  for  the  satisfaction  of 
his  debt, — McMahon  vs.  Fa'weett  et  al.  2  Rand.  §  514,  and  cases 
there  cited.  Now  the  bill  as  framed  does  not  show  that  the 
debt  due  to  the  Bank  has  been  paid,  and  to  render  the  Bank  an 
unnecessary  party,  that  should  be  alleged.  From  the  fact  tliat 
the  Branch  Bank  at  Montgomery  is  a  nccessar}''  party,  it  fol- 
lows that  Mitchell  should  also  be  made  a  party.  He  is  but  the 
security  of  Willis  Wood,  and  therefore  interested  in  taking  the 
account?,  and  may  resort  to  all  the  securities  for  his  indemnity, 
that  the  Bank  has  from  the  principal  debtor  for  the  payment  of 
the  debt.  To  supersede  the  necessity  of  making  the  Bank  or 
Mitchell  parties,  some  reason  should  have  been  alleged  in  the 
bill ;  but  none  is,  and  the  court  erred  in  proceeding  to  a  final  de- 
cree without  them.  Without,  therefore,  examining  any  other 
question,  we  must  reverse  the  decree  of  the  chancellor  and  re- 
mand the  cause,  that  the  bill  may  be  amended  if  the  complain- 
ant sees  fit  to  do  so ;  for  as  the  bill  now  stands,  not  only  Casey, 
one  of  the  mortgagees,  but  the  Branch  Bank  at  Montgomery  and 
Mitchell,  are  all  necessary  parties  as  defendants, 
JjCt  the  decree  be  reversed,  and  the  caus3  remanded, 

Chilton,  J.,  not  sitting. 


SMITH  et  al.  vs.  WILEY. 

.  When  the  endotsement  on  a  writ  stales  that  the  suit  is  fouiuled  on 
a  refiuuUng  bond  given  to  the  plaintitT as  administrator,  while  the 
writ  is  in  the  name  of  the  plaintifTindividnally,  and  the  declaration 
agrees  with  the  writ;  there  is  not  sirch  a  variance  I)etwc?en  the  en- 
dorsement and  the  declaration,  as  will  authorize  the  court  to  reject 
Jhe  latter. 

jEaaoR  to  the  Circuit  Court  of  Perry, 

This  was  an  action  of  debt  instituted  by  Wiley  against  the 
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plaintiflFs  in  error.  The  endorsement  on  the  writ  states  that  the 
action  was  founded  on  a  bond  executed  by  the  defendants  to  the 
plaintiff,  for  the  sum  of  ^40,000,  conditioned,  that  if  the  said 
Joseph  W.  Smith  as  guardian  of  John  S.  Smith,  had  received  of 
the  plaintiff,  as  administrator  of  Robert  Smith,  deceased,  more 
than  the  distributive  share  of  said  John  S.  Smith,  then  they 
would  refund  the  overplus ;  and  that  the  object  of  the  suit  was 
to  recover  an  overplus  so  paid.  The  suit  was  brought  in  the 
name  of  Wiley  individually,  and  the  declaration  pursued  the 
writ. 

I.  W.  Gaurott,  for  plaintiffs  in  error: 

1,  A  refunding  bond  is  a  bond  given  by  a  distributee  to  an 
administrator  of  an  estate,  conditioned  to  pay  back  to  such  ad- 
ministrator his  portion  of  any  debt  or  demand  that  may  after- 
wards come  against  such  estate.  It  is  given  for  money  belong- 
ing to  the  estate,  and  not  to  the  administrator,  which  the  admin- 
istrator pays  over  to  the  distributee,  and  takes  his  bond  that 
it  shall  be  paid  back  on  the  happening  of  the  contingency  pro- 
vided against  by  the  bond.  The  bond  consequently,  is  the  pro- 
perty of  the  estate,  and  not  of  the  administrator.  If  the  admin- 
istrator dies,  resigns,  or  is  removed,  then  the  refunding  bond 
goes  to  his  successor  ;  and  after  the  estate  is  finally  settled,  the 
bond  still  remains  good  for  the  protection  of  the  distributees  or 
legatees  severally,  in  the  event  that  a  creditor  should  succeed  in 
makinj;!;  good  a  claim  against  them  as  such  distributees  or  lega- 
toes  after  a  final  settlement.  It  is,  therefore,  contended  that  a 
rcfundhig  bond  is  an  asset  of  the  estate  of  Robert  Smith,  and 
that  Wiley  could  not  maintain  an  action  on  it  in  his  own  name. 
If  he  can  sue  upon  it  in  his  own  name,  then  he  can  convert  it  to 
his  own  use. — Danliam  v.  Grant,  12  Ala.  105  ;  Barron  v.  Vand- 
Yort,  n  Ala.  232- 

2.  Wiicn  one  is  summoned  as  a  garnishee  in  his  individual 
capacity,  and  answers  indebtedness  as  executor,  no  judgment 
can  be  rendered  against  him. — Ex'r.  of  Tillinghast  v.  Johnson, 
5  Ala.  514.  The  executor  could  not  consequently  sue  for,  and 
recover  in  his  individual  capacity,  on  such  cause  of  action. 

John,  for  defendant: 

1.  There  is  no  variance  between  the  cause  of  action  and  the 
first  declaration  filed.     The  amended  declaration  embodies  lit- 
15 
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crally  the  cause  of  action  as  endorsed  on  the  writ,  and  conse-, 
f][ueutly  there  could  be  no  variance;  therefore,  the  non-suit  Avas 
erroneous. — Wharton  v.  Franks,  9  Por.  232  ;  Sexton  v.  lloane,- 
7  Ala.  820;  Exparte  Ryan,  9  Ala.  89;  Tenison  v.  Martin, 
13  Ala.  21 ;  The  State  Bank  v.  Johnson  and  Jeflries,  9  Ala. 
3oT ;  1  Chitty's  Pleadiugs,  250-251-252-253. 

2.  But  if  there  had  been  a  variance,  the  court  should  have  al-^ 
lowed  the  plaintiff  to  amend  his  endorsement  on  the  writ  as  pro-, 
posed. — Wharton  v.  Franks,  9  Por.  232. 

3.  The  facts  did  not  authorize  the  court  to  dismiss  the  case,. 
Hunt,  use,  &c.  v.  Stewart,  7  Ala.  525. 

The  question  as  to  the  Sufficiency  of  the  declaratibn  Cannot 
be  presented  on  this  record.  The  only  question  is,  as  to  filing 
the  declaration.  But  should  the  other  questions  suggested  be-' 
considered,  then  the  first  count  in  the  declaration,  or  first  de- 
claration counting  on  the  penalty  without  assigning  breaches,  is 
good.— Governor,  use,  &c.  v.  Wiley,  et  al.  14  Ala.  172. 

But  the  second  declaration  or  count  is  good,  if  the  first  be  not, 
for  the  breaches  are  assigned,  and  whether  well  assigned  or  not, 
must  be  tested  by  demurrer,  and  not  by  motion  to  strike  from 
the  file. 

The  reason  assigned  for  striking  from  the  file,  and  refusing 
leave  to  file  the  amended  declaration,  and  for  the  refusal  to  al- 
loAV  the  proposed  amendment  of  the  endorsement  on  the  writ,  was 
that  the  plaintiff  could  not  sue  in  his  individual  capacity  on  a 
refunding  bond,  taken  by  him  for  money  as  administrator.  But 
this  position  is  clearly  wrong,  because  refunding  bonds  are  not 
assets,  and  because  the  plaintiff  has  ceased  to  be  administrator, 
and  therefore  could  not  sue  as  administrator. — Dunham  v. 
Grant,  12  Ala.  105. 

But  if  this  position  were  untenable,  and  it  were  true  that  the 
bond  sued  on  was  payable  to  tlie  plaintiff  as  administrator,  he 
could  sue  in  liis  own  name  individually,  and  even  if  the  money, 
when  collected,  would  be  assets  in  his  hands.  If  there  had  been 
a  final  settlement,  and  he  had  been  charged  with  the  amount,  he 
could  collect  the  amount. — Hall  v.  Chenault,  13  Ala.  710. 

Refunding  bonds  are  intended  for  the  benefit  of  the  adminis- 
trator individually,  and  he  may  sue  for  his  own  benefit,  either 
before  or  after  final  settlement  of  the  estate. — Clay's  Dig.  p. 
196, §  23-24. 
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CHILTON,  J. — The  only  question  for  our  consideration  is, 
wJiether  there  was  such  a  want  of  conformity  between  the  writ 
and  declaration,  as  to  justify  the  court  in  rejecting  the  latter. 
It  was  said  in  Sexton  v.  Roane,  7  Ala.  830,  that  the  design  of 
the  Legislature,  in  requiring  the  cause  of  action  to  be  endorsed 
upon  the  writ,  was  to  apprise  the  defendant  of  the  matter  in 
controversy,  so  that  he  naight  not  be  taken  on  surprise,  &.c. — 
We  think  there  could  have  been  no  surprise  in  this  case.  The 
.suit  by  the  plaintiff  below  was  brought  in  his  individual  capa- 
city, and  the  writ  and  declaration  agree  as  to  the  character  in 
which  he  sues.  The  cause  of  action  as  endorsed  on  the  writ 
.substantially  agrees  with  that  described  in  the  count ;  at  all 
events,  there  is  not  such  a  radical  departure  or  variance,  as  un- 
der our  decisions,  authorized  the  court  to  reject  the  declaration. 
See  Tenison  v.  JNIartin,  13  Ala.  27,  and  cases  cited.  Whether 
the  bond  declared  on  is  not  assets  of  the  estate  of  Smith,  is  a 
question  which  cannot  be  presented  in  this  way,  and  one  which 
we  do  not  now  decide. 

The  judgment  of  the  Circuit  Court,  reversing  the  judgment 
♦  •f  the  County  Court,  must  bo  aflSrmcd. 


PECK  &  CLARK  vs.  WALLACE  &  LEWIS. 

1..  When  a  per.son  places  a  note  in  the  hands  of  an  attorney  for  col- 
lection, and  takes  from  him  a  receipt  for  it  in  his  own  name,  but 
doe.s  not  claim  it  as  his  own,  nor  any  lien  upon  it,  and  the  note  it- 
self is  payable  to  a  third  jierson,  and  not  endorsed,  a  payment  by 
tlie  attorney  of  the  proceeds  of  the  note  to  the  payee  will  discharge 
him  from  all  liability  to  the  person  who  placed  the  note  in  his  hands. 

Error  to  the  Circuit  Court  of  Tuskaloosa.  Tried  before  the 
Hon.  John  D.  Phelan. 

E.  W.  Peck,  for  plaintiffs  in  error: 

The  only  question  made  on  this  record  is,  was  the  money  at 
the  time  it  was  paid,  lawfully  paid  by  the  plaintiffs  in  error,  to 
Boyd,  the  payee  of  the  note? 
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The  question  is  not  decided  against  the  plaintiflb  in  error,,  by 
liolding  that  they  vrere  the  agents  of  the  defendants  in  error  by 
receiving  the  note  of  them.  This  is  undoiubtedly  true  in  one 
sense,  but  were  they  not  also  the  agents  of  Boyd  to  whom  the  note 
was  made  payable? 

The  note  being  payable  to  Boyd,  and  not  endorsed,  suit  upon 
it  must  have  been  brought  in  his  name ;  and  without  authority 
for  that  purpose,  the  suit  could  not  rightfully  have  been  brought 
for  the  use  of  the  defendants  in  error,  thereby  subjecting  them 
to  a  liability  for  the  costs. 

Again,  if  the  plaintiffs  in  error  had  refused  to  pay  the  money 
to  Boyd,  the  payee,  on  demand,  could  not  he  have  recovered  it 
by  suit?  Would  it  have  been  any  defence  to  such  an  ajction  for 
them  to  have  proved  the  simple  fact,  that  they  had  received  the 
note  from  the  defendants  in  error?  If  that  fact  alone  would  not 
have  defeated  such  an  action,  then  the  judgment  in  this  case  on 
the  evidence  should  have  been  for  the  plaintiffs  in  error,  for  the 
only  evidence  of  the  rights  of  the  defendants  in  error,  is  the  re- 
ceipt, which  proves  merely  that  the  nolewas  received  from  them.. 

If  Boyd  could  have  recovered  the  money  of  the  plaintiffs  in 
error,  because  the  note  was  payable  to  him,  and  because  the  mo- 
ney was  collected  in  his  name,  there  being  no  evidence  that  the 
note  had  been  assigned,  (and  there  is  no  evidence  whatever  of 
that  fact,)  then  I  ask,  was  it  not  lawful  for  them  to  pay  him  the 
money  without  suit? 

This  is  a  case  in  which  the  plaintiffs  in  error  might  well  have 
paid  the  money  either  to  the  defendants  in  error,  or  to  BoyJy 
whichever  made  the  first  demand;  to  the  defendants  in  error, 
because  the  note  was  received  from  them;  to  Boyd,  because  the 
note  was  payable  to  him,  and  collected  in  his  name,  there  being 
no  evidence  that  he  had  assigned  it  to  the  defendants  in  error. — 
Williams  v.  Willington,  1  H.  Blackstone's  R.  85,  end  of  Lord 
Loughborough's  opinion. 

2.  As  to  the  practice  on  a  demurrer  to  evidence,  I  refer  the 
court  to  2nd  vol.  Dunlap's  Practice,  and  the  cases  there  cited. 
The  language  employed  in  some  of  the  cases  reported  and  re- 
ferred to  on  the  defendant's  brief  is  too  strong,  not  warranted 
by  principle  or  adjudged  cases.  To  say  that  a  court  will  lean 
against  a  part}',  is  a  reproach  to  the  court. 
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Contra,  referred  to  Peck  &  Clark  v.  Wallace  &  Lewis,  10 
A.la.  146;  12  ib.  768;  Gazzum,  Herd  &  Wragg  v.  Bank  of  Mo- 
bile, 1  Ala.  268 ;  Edmonds  v.  Edmonds,  ib.  401 ;  Pharr  & 
Ueck  V.  Bachelor,  3  Ala.  242  ;  Carson  v.  State  Bank,  4  Ala. 
148 ;  Bearing,  Smith  &  Co.  v.  Smith  &  Wright,  ib.  432  ;  Fos- 
rter  V.  McDonald,  15  Ala.  376. 

PARSONS,  J. — This  case  was  here  on  two  former  occasions. — 
10  Ala.  146;  12  ib.  768.  But  it  was  here  on  those  occasions  upon 
facts  that  do  not  appear  in  it  now.  It  does  not  now  appear  that 
Boyd,  the  payee,  ever  endorsed  the  note;  nor  is  there  any  evidence, 
except  what  the  plaintiffs  below  introduced,  and  to  that  the  de- 
fendants below  demurred,  and  the  court,  upon  the  demurrer  to 
the  evidence,  gave  judgment  against  the  defendants  below,  who 
are  now  the  plaintiffs  in  error.  To  give  the  plaintiffs  below  the 
benefit  of  every  fact,  which  their-  evidence  conduced  to  prove, 
.the  question  is,  whether  they  made  out  a  cause  of  action  against 
the  defendants.  Their  evidence  proved,  or  conduced  to  prove  a 
promissory  note,  payable  to  the  order  of  Boyd ;  that  this  note 
.by  their  agents  had  been  put  into  the  hands  of  the  defendants 
below  for  collection,  who  gave  their  receipt  for  the  collection  to 
the  plaintiffs  below;  that  the  plaintiffs  below,  after  the  money 
had  been  collected  by  the  defendants,  caused  it  to  be  demanded 
of  the  latter,  who  failed  to  pay  it,  however,  because  they  had 
already  paid  it  to  Boyd,  which  was  before  this  suit  was  brought. 
Now,  if  it  be  conceded,  that  either  the  plaintiffs  below,  or  Boyd, 
might  have  maintained  an  action  against  the  defendants  for  the 
money  collected,  it  would  follow,  that  the  latter  might  have 
made  payment  to  either,  and  the  payment  would  discharge  them. 
The  note  was  payable  to  Boyd,  and  the  suit  for  its  collection, 
if  any,  must  have  been  in  his  name.  There  was  clear  legal  evi- 
dence, therefore,  of  his  legal  title  and  right  to  the  money.  If 
the  defendants  below  had  refused  to  pay  the  money  to  Boyd,  on 
his  demand,  he  could  have  brought  suit  against  them,  and  show- 
ing a  clear  legal  right  to  the  money,  must  have  recovered. 
Against  his  legal  right  which  appeared  upon  the  face  of  the  note, 
there  was  no  evidence,  save  the  fact  that  Wallace  and  Lewis 
had  possession  of  the  note,  and  put  it  out  for  collection,  taking 
a  receipt  for  that  purpose,  in  which  however,  there  is  no  pro- 
;«aise  to  jpay  the  money  to  them,  but  it  shows  the  legal  rights  of 
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Boyd  expressly.  Every  part  of  the  evidence  was  introduced  by 
the  plaintiffs  below.  Their  possession  as  some  evidence  of  pro- 
perty, is  entirely  overcome  by  the  evidence  that  accompanied 
it  J  of  legal  title  in  Boyd.  Upon  this  state  of  facts,  if  the  plain- 
tiffs below  had  received  the  money  from  the  defendants,  Boyd 
could  have  recovered  it  from  thcan.  If  there  had  been  any  evi- 
dence that  the  plaintiffs  below  had  any  interest  in,  or  lien  upon 
the  note  or  its  proceeds,  and  more  especially,  if  the  defendants 
had  been  notified  of  that  fact,  the  case  would  have  stood  upon 
different  grounds. 

As  to  the  evidence  by  which  it  appeared  that  the  defendants 
had  paid  the  money  to  Boyd,  it  consisted  of  their  own  declara- 
tion ;  but  the  plaintiff  below,  in  proving  their  declaration  or  ad- 
mission of  another  fact,  proved  that  also,  and  made  no  objection  to 
it;  nor  was  it  in  any  manner  contradicted  or  discredited.  It  was 
part  of  the  entire  statement  made  by  the  defendants  below,  which 
was  proved  by  the  plaintiff,  and  is  therefore  evidence, — (1  Greenl. 
on  Ev.  §  201;)  more  especially,  as  the  plaintiffs  below  permitted 
it  to  go  as  endence  in  the  court  below,  having  proved  it  them- 
selves. In  taking  this  evidence  under  the  circumstances,  l)y 
which  the  plaintiff  below  is  concluded  on  a  demurrer  to  his  evi- 
dence, we  are  going,  as  I  think,  to  the  very  verge  of  the  law, 
but  not  beyond  it.  The  judgment  is  reversed,  and  according  to 
the  settled  practice  of  this  court,  the  cause  is  remanded. 


BRANCH  BANK  AT  DECATUR  vs.   MOSELEY. 

.  When  the  bill  of  exceptions  states  that  "the  defendant  then  read  a 
transcript  in  the  words  and  figures  following,"  but  the  transcript  is 
not  set  our,  and  the  clerk  certifies  that  it  is  not  on  file  in  his  office, 
a  transcript  which  is  afterwards  sent  up  on  certiorari,  and  wliich 
cannot  be  identified  by  any  reference  to  it  in  the  origimal  record,  must 
be  rejected  as  forming  no  part  of  the  bill  of  exceptions. 

Error  to  the  Circuit   Court   of  Morgan. 
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Robinson,  for  plaintiff  in  error. 
Clay,  contra. 

CHILTON,  J. — A  motion  is  made  in  this  case  to  file  tlic 
transcript  of  the  record  of  proceedings  had  in  the  Madison  Cir- 
cuit Court,  upon  an  attachment  at  the  suit  of  A.  W.  &  E.  S. 
IMcMahan  against  James  Gibson,  and  of  a  case  growing  out  of 
such  attachment,  involving  the  trial  of  the  right  of  property  in 
favor  of  the  same  plaintiffs  against  one  Thomas  M.  Graves,  clai- 
mant, which  transcript  has  been  returned  by  the  clerk  of  the 
Circuit  Court  of  Morgan  to  this  court,  in  answer  to  a  certiorari, 
and  which  it  is  insisted  bj  the  defendant  in  error,  should  consti- 
tute a  part  of  the  bill  of  exceptions,  but  Avas  omitted  to  be  in- 
serted by  the  clerk.  The  only  reference  made  to  any  trans- 
cript by  the  bill  of  exceptions  is  in  these  words:  "  Defendants 
then  read  a  transcript  of  a  record  of  the  Circuit  Court  of  Madi- 
son, in  the  words  and  figures  following."  The  clerk  then  pro- 
ceeds to  certify  that  the  transcript  alluded  to  was  not  on  file. 

It  was  early  decided  in  this  court,  that  "  whenever  it  is  in- 
tended to  incorporate  in  the  bill  of  exceptions  a  paper  read,  or 
which  was  offered  to  be  read,  it  is  indispensable  to  set  out  a  copy 
in  the  bill  of  exceptions  before  the  same  is  sealed,  or  so  to  de- 
scribe the  paper  by  its  date,  amount,  parties,  or  other  identify- 
ing features,  as  to  leave  no  room  for  mistakes  in  the  transcribing 
officer." — Looney  V.  Bush,  Min.  413.  Wo  think  this  decision 
correctly  states  the  rule,  and  that  less  strictness  might  lead  to 
much  uncertainty  in  the  records  of  this  court.  Our  conclusion 
is,  that  the  transcript  of  the  record  now  offered  to  supply  the 
defect  in  the  bill  of  exceptions,  not  being  identified  in  any  way, 
as  to  parties,  dates,  amount,  or  by  any  other  descriptive  feature 
in  the  record  originally  returned,  must  be  rejected,  as  forming 
no  part  of  the  bill  of  exceptions. 

Parsons,  J.  not  sitting. 


i  . J/ iav 
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1.  To  entitle  a  party  to  relief  in  equity  against  a  judgment  at  law. 
when  his  defence  could  have  been  made  in  the  court  of  law,  lie 
must  show  first,  that  his  failure  to  make  a  defence  was  not  attribu- 
table to  his  own  omission,  neglect  or  default ;  and,  secondly,  that  he 
has  a  good  defence  to  the  entire  cause  of  action,  or  to  such  part  of 
it  as  he  proposes  by  his  bill  to  litigate. 

2.  When  a  garnishee  comes  into  a  court  of  chancery  to  be  relieved 
against  a  judgment  at  law,  which  has  been  rendered  against  him  by 
default,  he  should  show  by  his  bill,  not  only  that  he  is  not  indebted 
to  the  defendant  in  attachment,  but  also  that  he  has  no  effects  in  his 
hands  belonging  to  said  defendant. 

3.  When  a  judgment  has  been  rendered  by  default  against  a  garnishee, 
and  the  evidence  clearly  shows  that  the  failure  to  defend  at  law  is 
attributable  to  his  own  neglect,  he  cannot  be  relieved  in  equity 
against  the  judgment. 

Error  to  the  Chancery  Court  of  Sumter.     Tried  before  the 
Hon.  J.  W.  Lesesne. 

R.  H.  Smith,  for  plaintiffs  in  error. 
Huntington,  contra. 

DARGAN,  C.  J. — To  entitle  a  party  to  relief  against  a 
judgment  at  law,  Avhen  his  defence  could  have  been  made  in  a 
court  of  law,  he  must  show  two  things — first,  that  his  failure 
to  make  defence  was  not  attributable  to  his  omission,  neglect 
or  default ;  and  secondly,  that  his  defence  is  good  to  the  entire 
cause  of  action,  or  such  part  of  it  as  he  proposes  by  his  bill  to 
litigate.  It  is  not  enough,  on  the  one  hand,  to  show  that  the 
judgment  is  inequitable  merely,  but  it  must  be  further  shown 
that  the  failure  to  defend  at  law  was  immixed  with  the  mere  neg- 
lect of  the  party  seeking  relief  from  a  court  of  chancery.  So, 
on  the  other  hand,  it  is  not  enough  to  show  that  he  was  not  guilty 
of  neglect,  in  suffering  the  judgment  to  go  by  default,  but  he 
must  go  further,  and  clearly  show  that  it  is  inequitable  and  un- 
just to  permit  the  judgment  to  be  enforced.  He  must  show  that 
injustice  has  been  done  by  the  judgment  at  law,  and  this,  with- 
out any  fault  or  neglect  on  liis  part. — Kincaid  vs.  Cunningham, 
2  Mun.  1;  Blount  vs.  Gaven,  3  Hay.  88  ;  2  Story  Eq.  §§  887, 
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888.  Applying  this  test  to  the  bill  in  the  case  before  us,  we 
think  that  it  does  not  show  a  proper  case  for  the  interposition  of 
a  court  of  chancery.  It  is  shown  that  an  attachment  was  issued 
at  the  suit  of  Howard  Labuzan  against  the  estate  of  James  M. 
McDade,  and  the  complainant  was  summoned  as  a  garnishee, 
who  failing  to  answer,  a  judgment  wm  was  rendered  against  him, 
on  which  a  sci.  fa.  was  issued,  and  being  returned  executed,  and 
complainant  showing  no  cause  against  it,  the  conditional  judg- 
ment was  made  final.  It  is  also  alleged  that  the  complainant 
was  not  indebted  to  McDade  at  the  time  of  issuing  the  attach- 
ment, nor  had  he  become  indebted  to  him  since  that  time.  The 
law,  however,  requires  that  a  garnishee  should  answer,  not  only 
as  to  his  indebtedness,  but  also  what  effects  he  had  in  his  posses- 
sion belonging  to  the  defendant,  at  the  time  of  the  service  of 
the  writ.  The  plaintiff  in  the  attachment  has  a  right  to  a  dis- 
covery from  the  garnishee,  not  only  as  to  his  actual  indebtedness, 
but  also  whether  he  had  not  in  his  possession  goods  or  effects  be- 
longing to  the  defendant ;  and  we  think  that  when  a  garnishee 
comes  into  a  court  of  chancery  to  be  relieved  from  a  judgment 
at  law  which  has  been  rendered  by  default,  he  should  show  by 
liis  bill  not  only  that  he  is  not  actually  indebted,  but  that  he  has 
not  any  effects  in  his  possession  belonging  to  the  defendant  in 
attachment.  He  may  not  be  actually  indebted  to  him,  and  yet 
have  eflects  in  his  possession  that  would  render  him  liable,  or 
would  take  away  all  injustice  from  the  judgment  rendered 
against  liim.  The  bill  does  not  show  that  the  complainant  had  no 
effects  in  his  possession  belonging  to  McDade,  and  therefore  it 
fails  clearly  to  show  that  it  Avould  be  inequitable  and  unjust  to 
enforce  the  judgment  against  him. 

Independent  of  this  view,  however,  and  admitting  that  the  reason 
shown  in  the  bill  why  he  did  not  defend  himself  at  law  is  sufiicient 
to  entitle  him  to  come  into  a  court  of  equity,  yet  the  evidence 
clearly  shows  that  the  failure  to  defend  at  law  can  be  attributed 
to  nothing  else  than  his  own  neglect.  This  precludes  him  from 
the  aid  of  a  court  of  equity,  for  it  was  not  only  incumbent  on 
him  to  allege  a  sufficient  ground  to  satisfy  the  chancellor  in  inter- 
posing in  his  behalf,  but  it  was  also  incumbent  on  him  to  prove 
jt.  This  he  has  failed  to  do.  The  consequence  is,  that  the  bill 
should  have  been  dismissed,  and  we  must  therefore  reverse  the 
decree  and  here  dismiss  the  bill. 
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GRANT  vs.  KENNEDY. 

1 .  A  supersedeas  to  restrain  the  execntion  of  a  writ  of  habere  facias  posses- 
;  sioneni  cannot  be  granted  in  vacation  on  tlie  petition  of  a  stranger  to 
,    tUe  jndgnjent. 

Error  to  tlie  Circuit  Court  of  Mobile.  Tried  before  tlie 
Hon.  John  Bragg. 

This  was  a  petition  bj  tlie  plaintiff  in  error  to  tlie  judge  of 
tlic  sixth  judicial  circuit,  for  a  supersedeas  to  restrain  the  execu- 
tion of  writ  of  habere  facias  possessionem,  which  had  issued  on 
a  judgment  to  which  she  was  not  a  party.  The  petition  alleged 
that  she  claimed  title  to  the  premises,  but  did  not  set  out  her 
title.  It  also  alleged  that  she  had  no  notice  of  the  pendency  of 
the  suit  in  which  the  judgment  was  rendered  on  which  the  writ 
of  possession  issued,  and  that  her  title  was  in  no  wise  connected 
with  that  of  the  defendant  in  that  suit.  The  judge  granted  the 
order  for  the  supersedeas  in  vacation,  and  the  petition  Avas  after- 
wards dismissed  on  the  demurrer  of  the  plaintiffs  in  the  judg- 
ment. 

Phillips,  for  plaintiff  in  error: 
•  Judgment  in  ejectment  is  binding  only  on  the  parties  thereto 
nnd  their  privies,  and  under  a  judgment  by  default  against  the 
casual  ejector,  a  person  in  possession,  a  stranger  to  the  action, 
cannot  be  ousted. — Howard  &  Holman  v.  Kennedy's  Ex'rs., 
4  Ala.  592.  And  where  one  who  is  not  bound  by  a  judgment  is 
ousted  by  a  habere  facias  j^ossessionem,  a  writ  of  restitution  is 
the  proper  remedy. — lb. 

The  case  was  taken  from  the  docket  in  1842,  and  did  not  ap- 
pear again  until  1848.  This  was  a  discontinuance,  which  would 
have  rendered  the  judgment  erroneous  even  against  the  parties 
on  the  record,  and  if  so,  the  court  would  not  permit  an  execu- 
tion to  operate  against  a  stranger  to  the  action. — Kennon  v. 
Bell,  Ala.  98. 

Stewart,  contra: 

The  petition  and  supersedeas  were  properly  dismissed.  There 
was  no  proceeding  before  the  court  which  the  plaintiff  was  called 
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on  to  answer  or  defend  against.  The  petition  had  done  its  office  ; 
it  was  not  a  pleading  to  which  the  plaintiff  could  plead.  No 
motion  was  made,  and  no  proof  produced,  either  at  the  first  or 
second  term.  There  was  no  other  course  than  to  dismiss  the 
petition.  The  petition  itself  contains  no  merits.  It  does  not 
set  out  petitioner's  title  ;  she  admits  that  she  came  into  posses- 
sion long  after  the  suit  was  brought,  and  that  Auld  was  in  pos- 
session at  the  commencement  of  tlie  suit.  She  cannot  claim  the 
benefit  of  any  irregularities  in  the  proceedings  against  Auld, 
unless  she  had  a  right  to  defend.  As  to  Avho  may  be  admitted 
to  defend,  see  Adams  on  Ejectment  254,  and  the  American  notes 
and  cases  there  referred  to.  The  petitioner  alleges  that  her 
claim  and  possession  are  totally  disconnected  from  that  of  Auld. 
No  one  can  be  admitted  to  defend  under  any  circumstances, 
whose  title  is  disconnected  from,  or  inconsistent  with  that  of  the 
tenant  in  possession. — 1  Bibb  128 ;  1  Green  GQ  ;  5  Mun.  SSO' ; 
1  Caines'  R.  151. 

PARSONS,  J. — After  the  petition  had  been  in  court  more 
than  a  year,  during  which  time  the  petitioner  made  no  motion  in 
relation  to  it,  the  court,  on  inspection  of  the  record  of  the  cause 
in  which  the  writ  of  possession  issued,  and  of  the  petition  itself, 
dismissed  the  petition.  The  record  of  that  cause  is  not  before 
us.  It  is  true  the  case  came  before  the  court  on  a  demurrer 
to  the  petition,  but  the  court  looked  into  the  record  of  the  cause, 
and  the  matters  and  things  stated  in  the  petition,  and  dismissed 
it.  This  the  court  might  have  done  without  the  demurrer.  The 
petitioner  states  no  particular  title  in  herself,  and  the  other  alle- 
gations of  her  petition  are  insufficient.  The  case  of  Mall  v. 
Hilliard,  (6  Ala.  43,)  is  against  her,  and  it  is  unnecessary  to 
aid  any  thing  to  what  is  there  said. 

Let  the  judgment  be  affirmed. 
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LAMKIN  et  al.  vs.  HEYER,  et  d. 

1 .  A  decree  of  die  Orpliaiis'  Court  against  an  administrator,  in  favor 
of  the  dislributees,  is  conclusive  on  him  and  his  securities,  and  it 
cannot  be  impeaclied  on  the  ground  that  tlie  parties  in  whose  favor 
the  decree  was  rendered,  ar«  not  distributees. 

Error  to  the  Probate  Court  of  Lowndes. 

Stone  &  Judge,  for  plaintiffs  in  error: 

1.  "  By  the  3rd  section  of  the  bankrupt  act  of  1841,  not  only 
the  property  in  possession,  but  actions  pending,  and  mere  rights 
of  action,  of  every  one  who  is  regularly  declared  a  bankrupt, 
vest,  eo  instanti,  in  the  assignee  appointed  for  that  purpose." — 
(Butler  and  Wife  v.  Insurance  Company,  8  Ala.  146  ;  Reavis 
V.  Garner,  et  aL  12  Ala.  66L) 

2.  Therefore,  one  who  has  been  regularly  declared  a  bank- 
rupt, cannot  institute  and  maintain  a  suit  in  his  own  name,  on  a 
-cause  of  action  due  him  at  the  time  of  the  declaration  of  bank- 
ruptcy. And  even  if  a  suit  be  commenced  previous  to  the  bank- 
ruptcy of  the  plaintiff,  the  subsequent  declaration  of  his  bank- 
ruptcy disables  him  from  the  further  prosecution  of  the  suit. — 
5(Lacey  et  al  v.  Rocket,  11  Ala.  1002  ;  Brooks  &  Wilson  y.  Har- 
ris, 12  Ala.  555.) 

3.  The  record  shows  tliat  E.  P.  &  H.  Hey er  were  bankrupts 
^t  the  date  of  the  rendition  of  the  decree  in  their  favor  in  the 
■Orphans'  Court,  and  had  been  regularly  declared  such.  They 
•were  then  not  entitled  to  said  decree  ;  but  Lamkin,  the  admin- 
istrator, not  having  raised  the  objection,  the  decree  is  conclusive 
as  against  him, 

4.  But  the  sureties  of  Lamkin,  (the  Hinkles)  not  having 
been  parties  to  the  settlement,  nor  even  quasi  parties,  could  not 
at  the  settlement  hare  shown  the  bankruptcy  of  the  Heycrs, 
Had  they  been  present  at  the  settlement,  not  having  been  par- 
ties, they  would  not,  and  could  not  have  been  heard  to  raise  this 
objection. 

5.  The  sureties  then,  when  they  are  proceeded  against  in 
the  summary  mode  provided  by  statute,  have  the  right  to 
make  this  defence  ;  and  the  appropriate  mode  of  making  it  is  l)y 
supersedeas,  or  motion  to  quash  the  cxoeiution,  as  to  them. — 
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(Thompson  y.  Bonduran-t  &  King^  15  Ala.  346  j  Little^et  aL 
T.  Heard,  e/wx.  16  Ala.  358.) 

The  sureties  have  this  right,  otherwise  the  startfute  authorBz- 
ing  such  summary  and-  ex  parte  proceedings  against  them  is  un- 
constitutional and  void^  (Upon  this  point  see  concluding  part  of 
Judge  Ormond's  opinion  in  Anderson  v.  Rhae^  7  Ala.  106  ami 
107.) 

They  have  the  right,  because  '^no  security  for  .in  execute^? 
or  administrator  shall  be  chargeable  beyond  the  assets  of  the- 
testator  or  intestate,  on  account  ®f  any  omission  or  mistake  iii 
pleading,  of  the  executor  or  admiaistrator." — (Clay''s  Dig.  228^ 
^  34.)  The  recovery  in  this  case  in  the  name  of  the  Heyersy 
would  be  no  bar  to  a  recovery  of  the  same  debt  by  the  rightful 
owner ;  and  if  the  sureties  are  com^pelled  to  pay  this  decree,  and 
are  hereafter  compelled  to  pay  the  same  debt  to  the  rightfui 
owner,  they  will  not  only  be  chargeable  twice  for  the  same  de- 
mand, but  they  will  also  be  "  chargeable  beyond  the  assets  of 
the  intestate,"  for  the  omission  to  plead  of  their  p-incipal. 

They  have  this  right,  because  they  are  bound!  only  for  the- 
faithful  performance  of  the  duties  which  the  law  requires  of  the* 
administrator.  One  of  his  duties  is,  to  pay  debts  to  creditors  < 
It  is  no  part  of  his  obligation  to  pay  them  to  strangers. — Clay's 
Dig.  221,  §  3. 

6.  But  to  entitle  the  Heyers  to  an  execution  against  the  Hin- 
kles,  they  must  show  that  they  have  obtained  a  valid  decree 
against  Lamkin,  and  that  a  valid  execution  has  been  issued 
thereon,  and  returned  no  property  found, — (Little  et  al  v.  Knox, 
adm'r.  15  Ala.  576.)  On  our  motion  in  the  Probate  Court,  the 
onus  being  upon  the  Heyers  to  shovi'  the  valid  decree,  and  the 
valid  execution  against  Lamkin,  and  they  not  having  shown 
these  things,  the  court  erred  in  dismissing  our  motion,  and  turn- 
ing us  out  of  court. — (See  Little  &  Knox,  supra,  and  Little  et  al. 
V.  Heard,  ct  ux.  16  Ala.  358.) 

7.  But  the  record  shows  affirmatively,  that  there  was  no  valid 
decree  against  Lamkin  ;  and  consequently,  that  no  valid  execu- 
tion could  have  been  issued  against  him,  so  as  to  bind  his  sure- 
ties. A  regularly  declared  bankrupt,  as  to  all  debts,  &c,  due 
him  previous  to  his  bankruptcy,  is  civiliter  mortuus  ;  and  this 
court  has  decided  that  "  an  execution  issued  on  a  judgment  after 
the  death  of  the  plaintiff  is  vwd." — (Stewart  v.  Nusckols,  15  Ala, 
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226.)  In  this  case,  the  execution  was  issued  not  only  after  the 
civil  death  of  the  plaintiffs,  but  they  wei'e  civilly  dead  at  the 
(late  of  the  rendition  of  the  decree  in  their  favor ;  which  makes 
this  a  stronger  case  than  that  of  Stewart  v.  Nuckols,  supra. 

8.  There  was  no  valid  decree  against  Lamkin,  because  "  it  is 
a  legal  axiom^  that  to  authorize  a  court  to  adjust  the  rights  of 
parties,  and  to  render  an  operative  judgment  between  them, 
there  must  be  what  is  sometimes  called,  in  technical  laiififuao-e, 
an  actor  and  a  reus  ;  or  in  other  words,  a  controversy  conducted ' 
by  a  plaintiff,  and  a  defendant,  having  an  actual  existence,  no 
matter  by  what  names  they  are  known." — (See  opinion  of  Col- 
lier, C.  J.  in  Stewart  v.  Nuckols,  15  Ala.  231.)  Hence,  this 
court  has  decided  that  a  judgment  recovered  against  a  dead 
man  is  a  nulUty." — (Hood,  et  al.  v.  Bank  at  Mobile,  9  Ala. 
335.) 

The  case  of  Powell  v.  Wa^shington  &  Brock,  in  15  Ala.  803, 
is  not  in  conflict  with  the  law  as  above  stated,  because  in  that 
case,  John  Morgan,  a  party  in  esse,  was  a  party  plaintiif  with 
Washington,  the  dead  man.  And  no  second  recovery  could  be 
had  on  the  cause  of  action  in  that  case,  because  the  plaintiff  re- 
ally in  interest,  being  a  party  to  the  record,  and  recovering  for 
his  use,  could  never  have  a  second  recovery. 

Gilchrist,  contra: 

1.  A  judgment  being  the  solemn  adjudication  of  a  court  having 
competent  jurisdiction  of  the  subject  matters  in  a  cause,  it  is  of 
so  high  a  nature,  that  it  can  only  be  questioned  by  Avrit  of  error, 
petition  for  a  ncAV  trial,  or  by  application  to  a  Court  of  Chan* 
eery  when  the  direct  object  is  to  set  it  aside,  for  fraud,  &c. — • 
Swift's  Evidence,  p.  9-10;  1  Day's  R.  p.  170.  Indeed,  this  is  a 
general  rule,  the  only  exception  being  when  the  judgment  oi^ 
other  proceeding  is  coram  nonjudice,  or  actually  void. 

2.  A  judgment  is  conclusive  upon  parties  and  privies,  in  a 
suit  of  matters  at  issue,  or  which  may  have  been  put  in  issue. 
The  plea  of  the  bankruptcy  of  the  Heyers  could  have  been 
pleaded  at  the  administration  settlement. — 1  Chit.  Plead,  p.  25 
and  note. — Lacy,  Terrell  &  Co.  v.  Rockett,  11  Ala.  1002.  By 
pleading  one  plea,  defendant  admits  all  pleas  inferior  to  it — > 
(1  Chit.  Plead.  474;  2  Saunders  Plead.  &  Ev.  132;)  and  by  not 
pleading  at  all,  he  admits  plaintiff's  right  to  sue,  and  is  conclud- 
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ed. — Powell  v.  Washington   &  Broek,  15  Ala.  803 ;  a  case  in 
point  and  decisive  of  the  one  at  bar. 

3.  But  the  judgment  is  conclusive,  and  cannot  be  impeached. 
Crawford  v.  The  Adm'rs.  of  Siminton,  7  Port.  110  ;  Garner  v. 
French,  ib.  549  ;  Cullum  v.  Casey  &  Co.  1  Ala.  551 ;  Lee  & 
Norton  v.  The  Insurance  Bank  of  Columbus,  et  als.  2  Ala.  21 ; 
Williamson  v.  Howell,  et  al.  4  Ala.  693;  McClure  v.  Colclough, 
5  ib.  55  ;  15  ib.  803  ;  Perkins  v.  Moore,  Judge,  &c.  16  ib.  17; 
Wyman,  et  al.  v.  Campbell  et  al.  6  Port.  219  ;  1  Greenl.  on  Ev. 
590-596  and  note.  Some  of  the  above  cases  were  determined 
in  chancery,  but  they  are  more  than  persuasive  to  show  the 
binding  efiects  of  judgments  at  law. 

4.  The  judgment  being  clearly  conclusive  against  Lamkin,  the 
administrator,  is  clearly  binding  on  his  sureties  as  shown  by  some 
of  the  above  cases,  and  particularly  Perkins  v.  Moore,  Judge  &c. 
16  Ala.  9;  Williams  v.  Howell,  4  Ala.  693  ;  Townsend  &  Gor- 
don V.  Everett,  4  Ala.  607.  ^, 

5.  But  there  is  a  judgment  against  the  securities  on  there- 
turn  of  execution,  "wjiZ/aiona,"  against  the  administrator;  execu- 
tion issued  against  his  securities  under  the  statute,  and  was  re- 
turned, no  objection  being  made,  nor  is  it  contended  that  there 
was  any  irregularity.  This  proceeding  being  authorized  by  the 
statute,  and  there  being  no  irregularity,  no  advantage  can  be  ta- 
ken by  the  securities.  No  improper  use  has  been  attempted  by 
the  execution. — Williamson  v.  Howell,  et  al.  4  Ala.  693. 

6.  Had  the  plea  of  bankruptcy  of  the  Heyors  been  put  in  by 
the  administrators  or  creditors  at  the  final  settlement,  we  could 
have  replied  that  the  debt  subsequently  came  to  our  hands ; 
this  would  have  been  a  good  replication. — Birch  v.  Tillotson, 
16  Ala.  387. 

7.  In  Powell  V.  Washington  &  Brock,  15  Ala.  803,  suit 
was  brought  in  the  name  of  Powell,  use,  &c.  Powell  was  dead 
before  suit  was  brought.  The  matter  of  plaintiff's  death  be- 
fore the  suit  brought,  could  have  been  pleaded  in  bar,  (Jenks  v. 
EdAvards,  use,  &c.  6  Ala.  144.)  This  defenc«||.  however,  was 
not  resorted  to  in  the  case  of  Powell  v.  Washington  &  Brock, 
and  there  was  judgment  mV c?iaY.  The  court  say  "is  it  per- 
missible for  the  security  of  Washington  in  the  supersedeas  bond, 
to  say  there  was  a  valid  defence,  of  Avhich  my  principal  might, 
but  did  not  avail  himself.     The  defence  goes  merely  to  the  ca- 
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pacity  of  one  of  the  parties  to  sue.  That  capacity  was  admit- 
ted by  failing  to  object  to  it  on  the  trial."  This  case  is  identi- 
cal in  principle  with  the  one  at  bar,  and  is  conclusive  of  it. 

The  writ  of  supersedeas  is  allowed  in  cases,  as  a  substitute 
for  the  audita  querela^  being  a  more  summary  remedy ;  it  is 
governed  by  the  same  law.  The  audita  querela  would  not  lie 
in  the  case  made. — §  1  Bacon  Ab.  510. 

DARGAN,  C.  J. — 'The  question  presented  for  our  revision 
arises  in  this  manner :  In  August,  1847,  a  decree  was  rendered 
against  John  B.  Lamkin,  as  administrator  of  George  Clark,  in 
favor  of  E.  P.  &  H.  Heyer,  for  six  hundred  and  five  dollars  62- 
100,  as  their  distributive  share  and  portion  of  said  Clark's  es- 
tate. Execution  was  issued  shortly  thereafter  against  Lamkin, 
which  was  returned  no  property,  and  afterwards  an  execution 
was  issued  against  Lamkin  and  his  securities  on  his  official  bond. 
A  motion  was  made  by  the  defendants  in  this  execution  to  quash 
it,  and  also  to  annul  the  decree,  on  the  ground  that  E.  P.  &  H. 
Heyer  had  been  in  the  year  1842,  before  the  rendition  of  said 
decree,  declared  bankrupts,  and  all  their  rights  had  vested  there- 
by in  William  C.  H.  Waddell,  the  assignee  in  bankruptcy. 
These  motions  were  refused  by  the  court. 

It  may  not  be  improper  to  observe,  that  it  is  somewhat  ques- 
tionable whether  this  court  should  reverse  the  action  of  the  court 
of  probate,  as  no  exception  was  taken  to  the  judgment  of  the 
court,  notwithstanding  the  facts  were  admitted  by  the  parties, 
and  the  question  of  law  raised  in  the  form  of  a  dcmurrur  to 
them.  But  inasmuch  as  the  parties  do  not  raise  that  objection,  we 
will  proceed  to  the  merits  of  the  case. 

No  principle  of  law  can  be  better  settled  than  this,  that  a 
judgment  rendered  by  a  court  of  competent  jurisdiction  is  con- 
clusive upon  the  rights  of  the  parties  as  to  all  matters  that  .were, 
or.  could  have  been  properly  litigated  in  that  suit.  The  author- 
ities referred  to  by  the  defendants'  counsel  fully  establish  this 
r  jle,  if,  indeed,  authorities  were  necessary  to  prove  it.  If  this 
were  not  so,  there  would  be  no  end  of  litigation,  and  tlie  recov- 
ery of  a  judgment  upon  one  trial  would  only  become  the  begin- 
ning of  another  suit  or  contest  in  reference  to  the  same  subject 
matter.  The  administrator  could  have  controverted  the  rights 
of  the  Heyers,  as  distributees,  on  the  final  settlement.     This  he 
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did  not  do,  and  his  failure  is  conclusive  alike  on  him  and  his  se- 
curities. This  question  cannot  be  Utigated  again  in  the  Orphans' 
Court,  for  the  decree  against  Lamkin  and  the  execution  issued 
thereon,  which  was  returned  no  property,  are  made  to  operate  as 
a  decree  against  his  securities.  This  decree  cannot  be  impeach- 
ed unless  for  fraud.  It  cannot  be  on  the  ground  that  the  par- 
ties in  whose  favor  the  decree  was  rendered,  are  not  distributees. 
This  would  be  to  upset  the  entire  settlement,  for  the  mere  pur- 
pose of  contesting  a  fact  that  could  have  been  tried  at  the  final 
settlement. 

In  the  case  of  Williamson  v.  Howell,  4  Ala.  693,  it  is  said 
that  the  sureties  of  an  administrator  are  concluded  by  a  settle- 
ment of  their  principal  in  the  Orphans'  Court,  unless  there  be 
fraud.  To  the  same  effect  is  the  case  of  Townsend  &  Gordon 
v.  Everett,  lb.  607  ;  and  see  also  Slatter  and  wife  v.  Glover, 
14  Ala.  648. 

The  bankruptcy  of  the  Heyers  being  the  only  ground  alleged 
why  the  execution  should  be  quashed,  the  motion  made  for  that 
purpose  was  properly  overruled,  and  the  judgment  must  be  af- 
finned. 


STRICKLAND  vs,  NANCE. 

1.  One  who  is  in  the  possession  of  land  before  the  rendition  of  a  judg- 
ment under  which  it  is  afterwards  sold,  may  protect  himself  against 
the  purchaser  at  the  sherifi's  sale,  by  showing  his  own  possession 
and  an  unregistered  deed  executed  by  the  judgment  debtor  prior  to 
the  rendition  of  the  judgment,  although  he  does  not  connect  him- 
self in  any  manner  with  the  deed,  or  show  that  he  claims  under  it. 

Error  to  the  Circuit  Court  of  Dallas.     Tried   before  the 
Hon.  Geo.  Goldthwaite. 

G.  W.  Gayle,  for  plaintiff  in  error  : 

1.  If  Strickland,  after  his  purchase,  had  gotten  peaceable 
possession  of  the  land,  the  defendant,  Nance,  could  not  have  re- 
16 
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covered  against  his  documentary  title.  Then  why  defeat  an  ac- 
tion upon  the  same  facts  1  The  rule  should  work  both  ways. — 
See  Hallett  v.  Eslava,  2  Stew.  115. 

2.  A  sheriff's  deed  is  conclusive,  except  for  fraud  in  its  exe- 
cution.— Love  &  Williams  v.  Powell,  5  Ala.  58. 

3.  If  it  were  shown  that  Boswell  ever  had  actual  possession 
after  his  purchase  from  White,  the  case  might  likely  be  affirmed 
on  the  authority  of  PoAvell  v.  Allred,  11  Ala.  318.  But  all  the 
reasoning  of  that  case  is  in  favor  of  reversal,  when  actual  pos- 
session had  not  been  taken  by  the  vendee  of  the  unregistered 
deed.  The  bill  of  exceptions  is  silent  on  that  subject,  but  it  is 
true  that  there  was  no  proof  of  it,  and  I  respectfully  suggest 
that  the  doctrine  of  Mallory  v.  Stodder,  6  Ala.,  801,  that  "  a 
bill  of  exceptions  must  always  be  taken  most  strongly  against  the 
party  excepting,  for  the  reason  that  it  is  supposed  to  be  pre- 
pared by  his  counsel,"  is  false  in  practice,  and  ought  to  be  over- 
ruled. This  doctrine  allows  of  great  fraud  upon  the  excepting 
party,  for  it  is  the  experience  of  every  practicing  lawyer,  that 
before  a  bill  of  exceptions  is  complete,  it  is  made  the  work  of 
the  judge,  and  the  party  who  gains  the  case  below.  The  doc- 
trine should  be  that  "  a  bill  of  exceptions  shall  be  construed 
most  strongly  against  the  party  who  gains  the  case  below,  be- 
cause he  and  the  judge  generally  make  up  the  bill  of  exceptions." 
But  there  was  no  proof  of  BoswelPs  actual  possession,  and  the 
question  arises,  how  could  the  possession  of  a  "squatter"  be  no- 
tice to  plaintiff  of  title  in  Boswell  1  Suppose,  before  sale,  plain- 
tiff had  gone  to  Nance  and  inquired  after  the  owner,  could  Nance 
have  given  information  1  BoswelPs  deed  was  never  recorded  ; 
he  was  never  in  possession  from  1827  up  to  trial,  and  Nance  would 
have  been  as  ignorant  as  the  purchaser. — See  Powell  v.  Allred, 
11  Ala.  318 ;  Scroggins  v.  McDougal,  8  Ala.  381 ;  Daniel  v. 
Sorrell,  9  Ala.  436 ;  King  v.  Crocheron,  14  Ala.  822. 

4.  White  being  a  non-resident,  Gayle,  his  attorney,  washable 
for  costs  under  our  statute,  and  consequently  directed  the  le\'y. 
Nance  cannot  complain,  because  he  was  a  squatter,  and  upon 
return  of  execution  "  no  property,"  against  White,  he  would 
have  also  been  liable  for  costs. — See  Clay's  Dig.  316  §  23. 

Lapsley  &  Hunter,  contra: 

1.  It  was  clearly  competent  for  the  defendant  to  protect  his 
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possession  by  an  outstanding  title  in  another. — Adams  on  Ej.,  32 
and  33 ;  Avent  v.  Read,  2  Por-.  R.  480,  and  other  cases  in  our 
reports. 

2.  The  deed  from  patentee  to  Boswell,  together  with  the  pos- 
session in  the  defendant,  did  make  out  a  complete  outstanding 
title,  as  completely  as  if  due  record  of  the  deed  had  been  proved. 
—Morgan  v.  Morgan^  3  Stew.  R.  383. 

3.  It  may  be  said  that  the  possession  should  have  been  by 
Boswell,  to  whom  the  deed  was  made.  Not  so.  The  reason  of 
the  rule  is  "  that  the  possession  should  put  every  person  upon 
inquiry  as  to  the  title."  Any  actual  possession  existing  when  a 
man  buys  is  suflGicient  to  put  him  upon  that  inquiry,  and  when 
once  put  upon  the  inquiry,  he  is  chargeable  with  full  knowledge 
of  the  state  of  the  title. 

4.  But  independent  of  the  defence  of  outstanding  title^  the 
plaintiff's  title  was  destroyed  by  proving  the  patentee's  deed 
and  possession  of  defendant  existing  when  the  plain  tiff  purchased 
it  at  sheriff's  sale  under  an  execution  against  the  patentee.  Such 
a  purchaser  can  only  recover  when  he  shows  that  the  defendant 
in  execution  had  the  actual  possession  or  the  legal  title  at  the 
time  of  the  sheriff's  sale.  It  was  therefore  wholly  immaterial 
whether  the  defendant  had  any  title.-^-Brock  v.  Younge,  4  Ala. 
584. 

DARGAN,  C.  J.-^This  was  an  action  of  trespass  to  try  ti- 
tles to  a  tract  of  land  described  in  the  declaration.  To  make 
out  his  title  the  plaintiff  showed  that  the  land  had  been 
granted  by  the  government  of  the  United  States  to  Thomas 
White,  in  the  year  1825.  He  further  showed  a  judgment 
against  White,  rendered  in  the  year  1849,  on  which  an  execu^ 
tion  issued,  and  had  been  levied  on  the  land  in  question.  He 
also  showed  a  sale  and  a  deed  from  the  sheriff.  The  defendant 
introduced  a  deed  from  Thomas  White  to  William  Boswell^,  da- 
ted in  1827,  and  proved  its  execution,  but  this  d  ed  never  was 
recorded.  He  also  proved  that  he  had  been  in  the  quiet  posses- 
sion of  the  land  for  several  years  previous  to  the  rendition  of  the 
judgment  under  which  the  land  was  sold,  and  had  continued  in 
the  possession  up  to  the  trial.  The  court  charged  the  jury,  that 
if  they  believed  the  deed  from  White  to  Boswell  was  duly  exe- 
cuted, and  that  the  defendant  was  in  possession  of  the  land  pre- 
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\\o\j3  to  the  rendition  of  the  judgment,  and  had  continued  in 
possession  up  to  tlie  time  of  trial,  the  plaintiff  couW  not  recover. 

It  may  be  remarked  that  the  evidence  does  not  show  in  what- 
manner  the  defendant  held  the  land,  or  how  he  obtained  posses- 
sion; whether  he  claims  under  Boswell,  or  not,  we  are  not  inform- 
ed. To  my  mind  it  is  difficult  to  perceive  how  this  possession 
can  supersede  the  necessity  of  the  registration  of  the  deed.  But 
in  the  case  of  Powell  v.  Allred,  11  Ala.  318,  this  court  held, 
that  the  mere  naked  possession  of  one  prior  to-  the  rendition  of 
tlie  judgment  under  which  the  land  was  sold,  was  sufficient  notice 
of  an  unregistered  deed,  although  the  party  in  possession  did 
not  in  any  manner  connect  himself  with  the  deed,  or  show  that 
he  claimed  under  it.  Before  we  can  reverse  this  judgment,  we 
must  overrule  this  decision,  which  is  directly  in  point.  But  as  - 
it  is  one  involving  the  construction  of  our  registry  acts,  and  af- 
fecting titles  to  property,  we  think  it  best  to  adhere  to  it,  al- 
though we  may  not  be  satisfied  with  the  reasoning  on  which  it  is 
placed. 

Let  the  judgment  be  affirmed. 


MOORE,  v*,  FIQUETT. 

1.  When  a  writ  is  returned  into  court,  executed  by  the  proper  officer/^ 
although  it  was  not  executed  five  days  before  the  sitting  of  tiie 
court;  yet  if  the  defendant  makes  no  objection  to  its  execution  in 
the  primary  Gourty  he  cannot  raise  the  objection  iji  the  appellate 
court. 

Error  to  the^  Circuit  Court  of  Tuskaloosa.. 

1S&  counsel  for  the  plaintiff  in  error. 

C  W.  Peck,  for  defendant. 

CHILTON,  J. — The  error  assigned  is,  thafr  there  is  a  judg- 
ment by  default,  when  it  appears  that  the  writ  was  "  not  served 
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upon  the  defendant  below  five  days  before  the  commencement  of 
the  court,  to  which  it  was  made  returnable."  The  statute  de- 
clares that  "  all  original  process,  and  all  subsequent  process 
thereupon,  to  bring  any  person  Or  persons  to  answer  to  any  ac- 
tion, suit,  bill  or  plaint,  in  any  court  in  this  State  (except  sub- 
pcenas  for  witnesses,  which  in  term  time  may  be  made  re- 
turnable immediately)  shall  be  issued  by  the  clerk  of  such  court, 
and  shall  be  returnable  to  the  first  day  of  the  term,  and  shall  be 
executed  at  least  five  days  before  the  return  thereof;  and  if  any 
person  shall  take  out  any  writ  or  process  while  such  court  is 
sitting,  or  within  five  days  before  the  beginning  of  the  term, 
such  writ  or  process  shall  be  made  returnable  to  the  term  next 
after  that  then  held,  or  to  be  held  within  five  days  as  aforesaid, 
and  not  otherwise ;  and  all  writs  and  process  issued,  made  re- 
turnable, or  executed  in  any  other  manner,  or  at  any  other  time 
than  is  herein  before  directed,  may  be  abated  on  the  plea  of  the 
defendant." 

We  have  very  carefully  looked  into  the  cases  which  have  arisen 
under  the  above  statute,  and  we  feel  constrained  to  hold  that  we 
should  violate  both  its  letter  and  spirit,  were  we  to  allow  a  par- 
ty to  take  advantage  of  the  irregularities  there  pointed  out,  in 
this  court,  without  having  raised  any  objection  to  the  process, 
or  its  execution  in  the  primary  court.  Whether  he  should  raise 
the  olyection  by  plea  in  abatement,  or  by  motion  to  set  aside  the 
service  for  irregularity,  it  is  not  necessary  for  us  now  to  deter- 
mine. All  we  decide  is,  that  when  the  writ  is  returned  into 
court,  executed  by  the  proper  officer  on  the  party,  although  it 
was  not  executed  five  days  before  the  sitting  of  the  court,  yet, 
if  the  defendant  makes  no  objection  in  the  primary  court,  he 
cannot  be  allowed  for  the  first  time  in  this  court  to  raise  such 
objection.  The  following  cases  seem  to  require  that  irregularities 
in  the  execution  of  process  should  be  taken  advantage  of  by  plea 
in  abatement. — Roberts  v.  Beeson,  4  Port.  167 ;  Nabors  v. 
Thomason,  1  Ala.  590  ;  Mitchell  v.  Allen,  2  S.  &  P.  247  ; 
and  see  this  statute  construed  in  Findley  v.  Richie,  8  Port»  452. 

Judgment  affirmed. 
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JORDAN  vs.   BREWIN  &  BOGGAN. 

1.  la  an  action  by  a  physician  to  recover  for  medical  services  rendered,. 
if  the  defendaiit  wishes  to  require  proof  of  his  license  to  practice, 
he  should  notify  the  plaintiff  two  days  before  the  trial,  that  his  li- 
cense or  authority  to  practice  will  be  required  on  the  trial  of  the  cause.. 

Error  to  the  Circuit  Court  of  Marion.  Tried  before  the 
Hon.  Samuel  Chapman. 

This  was  an  action  instituted  by  the  defendants  in  error 
against  the  plaintiff,  to  recover  the  amount  of  a  promissory  note 
which  he  had  executed  to  them  for  medical  services  rendered. 

CoGGiN,  for  plaintiff  in  error. 

Peck,  contra. 

DARGAN,  C.  J. — All  promises  to  pay  money  in  considera- 
tion of  medical  services  are  void  by  the  laws  of  this  State,  unless 
made  to  a  physician  who  is  authorized  to  practice  according  to 
the  provisions  of  our  statutes. — Clay's  Dig.  487.  But  in  an 
action  brought  to  recover  for  medical  services,  the  physician 
need  not  produce  his  license  or  authority  to  practice,  unless  he 
has  been  notified  by  the  defendant  two  days  before  the  trial, 
that  such  proof  will  be  required.  If  no  such  notice  has  been 
given  him,  he  can  recover  without  introducing  any  evidence  of 
his  license  or  authority  to  practice.— Clay's  Dig.  491. 

We  do  not  think  that  the  notice  given  to  the  plaintiffs  was 
sufficient.  It  requires  them  to  "attend  at  the  town  of  Pikeville,. 
on  the  first  Monday  in  October,  1849,.  to  show  cause  for  prac- 
ticing medicine  in  this  State,  and  to  charge  for  their  services," 
and  also  informs  them  that  the  defendant  will  then  and  there 
demand  their  authority  for  so  doing.  But  the  notice  does  not 
inform  the  plaintiffs  why  their  authority  to  practice  would  be 
required  on  that  day,  and  they  were  not  bound  to  regard  it.. 
The  plaintiffs  should  have  been  notified  "to  prodiice  their  license 
or  authority  to  practice  medicire  upon  the  trial  of  this  cause;"" 
they  then  would  have  known  the  reason  why  it  was  required, 
and  if  they  failed  to  prove  their  authority,  they  would  have  fail-, 
ed  in  the  g-.ction..    But.  as  the  notice  did.npt  inform,  them.  tha.t.- 
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their  license  would  be  required  on  the  trial  of  the  cause,  it  was  in- 
sufficient, and  the  plaintiffs  were  not  bound  to  prove  their  license 
or  authority  to  practice. 

Let  the  judgment  be  affirmed. 


ENIS  vs.  ROSS. 

1.  A  certiorari  to  review  the  judgment  of  a  justice  of  the  peace  cannot 
be  regularly  sued  out  after  the  expiration  of  three  years  from  the 
rendition  of  the  judgment. 

Error  to  the  Circuit  Court  of  Fayette. 

Peck,  for  plaintiff  in  error. 

DARGAN,  C.  J.— On  the  31st  of  August,  1844,  a  judgment 
was  rendered  in  favor  of  the  plaintiff  against  the  defendant,  by 
a  justice  of  the  peace.  In  1848,  a  certiorari  was  applied  for 
and  obtained  by  the  defendant,  returnable  to  the  County  Court, 
and  by  agreement  between  the  parties,  the  cause  was  transfer- 
red from  the  County  to  the  Circuit  Court.  The  plaintiff  moved 
the  Circuit  Court  to  dismiss  the  certiorari  and  the  supersedeas 
that  had  been  issued  thereon,  but  his  motion  was  overruled,  and 
the  plaintiff  declining  to  proceed  further  in  the  trial  of  the  cause, 
judgment  was  rendered  against  him  for  costs.  In  the  case  of 
Mason  &  Chambers  v.  Moore  &  Tulane,  12  Ala.  578,  this  court 
held,  that  a  certiorari  to  review  a  judgment  rendered  by  a  jus- 
tice of  the  peace  could  not  be  regularly  granted  after  three  years 
from  the  time  of  the  rendition  of  such  judgment.  With  this 
decision  we  are  entirely  satisfied,  and  hold  that  the  lapse  of  three 
years  is  a  bar  to  a  writ  of  certiorari,  the  object  of  which  is  to  bring 
before  an  appellate  tribunal  the  judgment  of  a  justice  of  the  peace. 

The  Circuit  Court  therefore  erred  in  refusmg  to  dismiss  the 
certiorari  on  the  motion  of  the  plaintiff,  and  the  judgment  is 
therefore  reversed,  and  the  writ  here  dismissed. 
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1 .  When  a  cause  has  been  transferred  to  the  Circuit  Courts  under  the 
act  of  February  11, 1850,  (Pamphlet  Acts,  p.  34,)  after  the  appear- 
ance term  of  the  County  Court,  it  is  not  erroneous  to  enter  judgment 
by  default  at  the  first  succeeding  term  of  the  Circuit  Court. 

Error  to  the  Circuit  Court  of  Lauderdale.  Tried  before 
the  Hon.  S.  C.  Posey. 

W.  Cooper,  for  plaintiffs  in  error. 

R.  W.  Walker,  contra. 

DARGAN,  C.  J. — This  was  an  action  of  debt  commenced  iii 
the  County  Court  of  Lauderdale,  against  the  defendants,  on  a 
promissory  note  made  by  them,  payable  to  the  plaintiff.  The  writ 
was  returnable  to  the  January  term  of  said  Court  to  be  held  on 
the  fourth  Monday  of  January,  1850.  The  cause  was  after- 
wards transferred  to  the  Circuit  Court  of  said  county,  in  pursu- 
ance of  the  act  passed  the  11th  of  February,  A.  D.  1850,  and 
on  the  fourth  day  of  the  next  term  of  the  Circuit  Court,  which 
was  held  on  the  first  Monday  in  April,  1850,  a  judgment  final 
was  rendered  against  the  defendants  by  default.  The  rendition 
of  this  judgment  by  default  at  that  term  of  the  court  is  now  as- 
signed as  error.  We  do  not  think  that  the  April  term  of  the 
Circuit  Court  should  be  considered  the  appearance  term  of  the 
cause.  The  writ  was  returnable  to  the  January  term  of  the 
County  Court.  This  was  the  appearance  term,  and  when  the 
cause  was  transferred  under  the  statute  to  the  Circuit  Court,  it 
stood  for  trial  at  the  next  term  thereof;  consequently  it  was  en- 
tirely regular  to  take  a  judgment  by  default  at  that  term.  Some 
objections  have  been  made  to  the  declaration,  but  we  consider  it 
substantially  good. 

Let  the  judgment  be  affirmed. 
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CLEMENTS  vs.  CRIBBS  &  COVINGTON. 

1.  Pleas  must  be  construed  separately  and  distinctly,  except  when 
connected  by  a  reference  to  each  other,  and  the  plaintiff  on  the  trial 
of  an  issue  on  one  plea  cannot  take  advantage  of  an  averment  or 
admission  contained  in  another  plea. 

Error  to  the  Circuit  Court  of  Tuskaloosa.  Tried  before 
tlie  Hon.  Geo.  D.  Shortridge. 

This  was  an  action  of  trespass  brought  by  Clements  against 
Cribbs  &  Covington,  to  recover  damages  for  taking  away  and 
converting  certain  goods,  wares  and  merchandize,  alleged  to  be 
the  property  of  the  plaintiff.  The  defendants'  pleas,  which 
were  demurred  to,  are  stated  in  the  opinion  of  the  court. 

Ormond  &  Peck  for  plaintiff  in  error  : 

1.  The  demurrer  to  the  second  plea  should  have  been  sus- 
tained, as  it  plainly  appears  that  the  goods  levied  on  as  the  prop- 
erty of  J.  C.  Clements,  were  the  identical  goods  which  had  al- 
ready been  attached  as  the  property  of  Reuben  Clements,  and 
replevied  by  him.  They  were  then  in  the  custody  of  the  laAv, 
and  not  subject  to  attachment  in  another  suit. — Augustin  v.  Mc- 
Lean, 3  Por.  138  ;  Rives  &  Owen  v.  Wilburn,  6  Ala.  45  ;  Ha- 
gan  V.  Lucas,  10  Pet.  400. 

No  counsel  for  defendants. 

PARSONS,  J. — The  plaintiff  demurred  to  the  two  special 
pleas  of  the  defendant  Cribbs,  and  the  demurrers  were  overruled, 
and  that  is  now  assigned  as  error.  In  reference  to  those  pleas 
it  is  contended,  that  the  demurrers  to  them  should  have  been  sus- 
tained, because  it  appears,  as  is  contended,  that  the  goods  levied 
on  as  the  property  of  J.  C.  Clements  were  the  identical  goods 
which  had  already  been  attached  as  the  property  of  Reuben 
Clements,  and  replevied  by  him — that  those  goods  were  there- 
fore in  the  custody  of  the  law,  and  not  subject  to  attachment  in 
another  suit.  But  the  fact,  I  think,  does  not  appear,  so  as  to 
enable  the  plaintiff  to  rely  on  it  in  support  of  either  of  his  de- 
murrers.   It  certainly  is  not  stated  in  either  one  of  the  pleas. 
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The  first  special  plea  of  Cribbs  states  that,  as  sheriff,  he  took 
the  identical  goods  which  are  mentioned  in  the  declaration,  under 
an  attachment  in  his  hands  against  Reuben  Clements,  the  plain- 
tiff, and  that  they  were  replevied  by  him.  The  second  special 
plea  states  that,  as  sheriff,  he  took  the  identical  goods  mentioned 
in  the  declaration,  under  an  attachment  in  his  hands  against  J. 
C.  Clements,  stating  also,  in  substance,  that  they  were  the 
property  of  J.  C.  Clements,  but  held  by  Reuben  Clements  for 
the  purpose  of  defrauding  the  creditors  of  J.  C.  Clements. 
The  other  levy  is  not  stated,  however,  in  that  plea,  nor  is  it  sta- 
ted that  they  had  been  replevied.  The  pleas  have  no  reference 
to  each  other.  As  they  are  drawn,  as  well  as  in  legal  effect, 
they  are  entirely  distinct.  The  counsel  cannot  possibly  make 
the  fact  appear  upon  which  he  relies,  without  making  one  plea 
destroy  the  other.  In  the  case  of  Pope  v.  Welsh,  decided  at 
this  term,  we  went  fully  into  this  doctrine,  and  held,  upon  au- 
thority, that  pleas  were  distinct  things,  except  when  they  were 
connected  by  a  reference — that  one  could  not  be  taken  advantage 
of  to  help,  or  to  vitiate  another,  any  more  than  if  they  were  on 
different  records,  and  that  a  plaintiff  could  not  prove  his  case  on 
one  issue,  by  what  the  defendant  admirts  in  his  plea  on  another 
issue  in  the  same  action.  It  may  be  that  the  fact  on  which  the 
counsel  relies  can  be  collected,  with  more  or  less  certainty,  from 
all  that  is  stated  in  the  two  pleas  and  the  declaration,  taken  to- 
gether, but  it  cannot  be  made  out  from  what  is  stated  or  admit- 
ted in  either  one  of  the  pleas,  and  therefore  the  case  of  Pope  v. 
Welsh  is  against  the  plaintiff  in  error.  In  other  respects,  wfr 
think  the  pleas  are  substantially  good. 
The  judgment  is  afiirmed. 
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ARRINGTON  vs.  HAIR,  Adm'r. 

1.  When  a  plaintiff  styles  himself  executor  or  administrator,  and  de-^ 
clares  on  a  note  payable  to  himself  in  that  capacity,  but  the  declara- 
tion does  not  aver  that  the  note  is  assets  of  the  estate,  the  words- 
executor,  &c.,  are  a  mere  descnptio  personce,  and  on  the  death  of  the 
plaintiff  the  suit  is  properly  revived  in  the  name  of  his  personal 
representative. 

Error  to  the  Circuit  Court  of  Sumter.  Tried  before  the 
Hon.  Samuel  Chapman. 

Hill  &  Hale,  for  plaintiff  in  error : 

1.  The  plaintiff  in  error  insists  that  there  is  error  in  the  re- 
cord in  this,  that  the  said  James  Hair  revived  a  suit  and  took  a 
judgment  in  his  own  name  as  the  administrator  of  John  S.  Ar- 
rington,  who  was  executor  of  Henry  Arrington,  whereby  the 
proceeds  of  the  judgment  would  appear  to  be  assets  of  the  es- 
tate of  said  John  S.,  when  the  record  plainly  shows  that  the 
proceeds  of  the  said  judgment  ought  to  be  assets  of  the  estate 
of  said  Henry,  and  that  the  suit  which  had  abated  by  the  death 
of  said  John  S.,  executor,  should  have  been  revived  by  an  ad- 
ministrator de  bonis  non  cvmi>  testamento  armexo  of  the  estate 
of  said  Henry.  In  support  of  the  error  thus  assigned,  they  cite 
the  following  authorities  :  1  Blk.  Com.,  book  2,  chap.  32,  p.  506  ; 
Lomax  on  Ex'rs.,  vol.  1,  book  3,  chap.  3,  p.  74 ;  ib.  vol.  1,^ 
book  5,  chap.  3,  p.  148  ;  Williams  on  Ex'rs.,  vol.  1,  p.  283  ; 
Saunders'  P.  &  E.  3d  Am.  Ed.  (Phil.  1837,)  top  p.  496,  side 
p.  497  ;  Saunders'  Rep.,  3d  Am  Ed.  p.  223,  note  72,  m.  (f) 
left  hand  column ;  Wentworth's  Office  of  an  Executor,  Am. 
Ed.  467,  468;  Farrell  v.  Jacobs,  4  Mass.  634;  Partridge  v. 
Courts,,  5  Price  412. 

R.  H.  Smith,  contra. 

1.  This  suit  was  originally  brought  by  John  S.  Arrington, 
styling  himself  executor  of  Henry  Arrington,  deceased.  The 
declaration  shows  a  promise  by  defendant  to  John  Arrington, 
without  any  allegation  that  the  action  accrued  to  him  as  execu- 
tor. The  breach  is  that  Robert  Arrington  did  not  pay  the 
plaintiff,  &c. 
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2.  This  was  a  suit,  then,  by  John  Arrington,  in  his  own  right, 
and  the  addition  of  "  executor,"  &c.,  was  mere  descriptio  per- 
S07UB,  and  the  suit  was  properly  revived  in  the  name  of  the 
plaintifPs  personal  representative. — Warren,  Ex'r.  v.  Rist,  16 
Ala.  686 ;  Johnson  v.  Gaines,  8  ib.  791 ;  King  &  Clarke  v. 
Griffin,  6  ib.  387.  These  authorities  also  establish  that  the 
suit  was  properly  brought. 

3.  InChitty's  PL  (10  American,  from  6  London  ed.)  the  prin- 
ciples governing  this  case  are  thus  laid  down :  "An  executor 
may  sue  as  such  upon  a  contract  made  with  him  in  that  charac- 
ter, and  in  other  cases  when  the  sum  to  be  recovered  would  be 
assets;  and  in  these  cases  the  cause  of  action  should  be  stated  to 
have  accrued,  and  the  promise  to  have  been  made  to  him  as  ex- 
ecutor," and  on  page  51,  (marginal)  "he  is  not  bound  to  de- 
clare in  that  capacity  on  a  contract  made  with  him,  but  may  sue 
in  his  individual  right," 

CHILTON,  J. — The  declaration  in  this  case  does  not  aver 
that  the  note  sued  on  was  of  the  assets  of  the  estate  of  Henry 
Arrington,  but  describes  the  plaintiflf  as  his  executor,  and  counts 
on  a  note  payable  to  the  plaintiflf  by  that  description.  We  have 
frequently  ruled  that  styling  himself  executor  or  administrator 
in  the  suit,  or  being  so  styled  in  the  note,  is  but  a  description  of 
the  person,  and  this  being  the  case,  it  follows  that  suit  was  prop- 
erly revived  in  the  name  of  the  administrator  of  the  plaintiflf, 
who  died  after  suit  was  brought.  If  the  note  was  assets,  the 
defendant  should  have  shown  it. — Peters  v.  Heydenfeldt,  3  Ala. 
205 ;  Oliver  v.  Hearne  &  Whitman,  4  ib.  271 ;  Adm'rs  of 
Weatherford  v.  James,  8  Por.  R.  171 ;  McEldery  &  Chapman 
V.  McKenzie,  2  Ala.  33  ;  Williams  v.  Hinkle  et  al.  15  ib.  718- 
719  ;  Godbold  v.  Meggison,  16  ib.  142-143  ;  Harbin  v.  Levi,  6 
ib.  401,  and  cases  cited  ;  Warren  v.  Rist,  16  ib.  686  ;  Johnson 
V.  Gaines,  8  ib.  779 ;  6  ib.  387. 

Judgment  affirmed. 
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SMELSEK  vs.  DRAKE. 

1.  Parol  .evidence  is  inadmissible  to  prove  an  execution,  unless  its 
loss  or  destruction  is  first  proved,  or  its  absence  accounted  for,  or  a 
transcript  of  the  record  containing  it  produced. 

Error  to  the  Circuit  Court  of  Lawrence.  Tried  before  the- 
Hon.  S.  C.  Posey.. 

Thos.  M.  Peters,  for  plaintiff  in  error  : 

1.  When  the  plaintiff,  in  such  actions  as  this,  rests  his  title 
upon  a  sheriff's  or  marshal's  deed,  he  must  show  as  a  proper 
foundation  of  his  title,  a  judgment,  execution  thereon,  a  levy 
and  the  sheriff's  or  marshal's  deed. — Ware  v.  Bradford,  2  Ala. 
676  ;  Wheaton  v.  Sexton,  4  Wheat,  503. 

2.  The  court  below  ought  therefore  to  have  sustained  the  de- 
fendant's objection  to  parol  evidence  of  the  existence  of  the  exe- 
cution under  which  the  marshal  sold  the  land  in  controversy. 
The  execution  having  been  returned,  it  became  thence  forward 
a  part  of  the  record,  and  its  production  or  a  copy  thereof  certifi- 
ed to  the  court  and  jury,  in  some  authorized  and  authentic  form, 
was  necessary  to  show  its  existence.  This  fact  could  not  be 
shown  by  parol. — W^oodward  v.  Harbin,  1  Ala.  104;  Lawson  y. 
Orear,  4  Ala.  156;  Ansley  v.  Carlos,.  9  Ala.  973 ;  Brown  v." 
Isbell,  11  Ala.  1009 ;  Smith  v.  McGehee,  14  Ala.  404. 

3.  If  the  execution  was  lost  after  its  returner  before,,  (which 
is  not  pretended,)  being  an  original  paper  in  the  cause,  or  a  part 
of  the  record,  it  was  competent  to  perfect  the  record  by  supply- 
ing or  substituting  the  lost  paper,  and  then  procuring  a  properly 
exemplified  copy  of  the  record  thus  sitpplied.  In  any  event  the- 
parol  evidence  was  inadmissible. — Lyonv,  Polmg,  etal.  14  Ala. 
753  ;  and  authorities  there  cited,  p.  759  ;  Doswell  et  aL  v« 
Stewarty  11  Ala.  629.. 

4..  Even  after  the  admission  of  illegal  testimony,  the  court  is- 
bound  to  charge  the  jury  to  disregard  ity  if  so  required.  The 
charge  here  asked  was  of  such  a  character,  and  should  not  have 
been  refused. — Carlisle  v..  Huiiley,  15  Ala,  623  ;  McCurry  v.. 
Hooper,  12  Ala.  823. 

R.  W.  Walker,  contra. 
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PARSONS,  J. — Drane,  who  was  plaintiflF  below,  claimed  the 
land  for  which  he  brought  this  suit,  as  purchaser  at  a  sale  un- 
der execution.  The  Circuit  Court  allowed  the  execution  to  be 
proved  by  one  of  the  witnesses  of  the  plaintiffs  below,  although 
its  loss  or  destruction  was  not  proved,  nor  its  absence  accounted 
for,  nor  was  any  transcript  of  the  record  embracing  the  execu- 
tion offered.     This,  we  think,  was  erroneous. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


GILDERSLEEVE  vs.  CARAWAY,  use,  &c. 

1.  A  judgment  final  against  a  garnishee  who  has  not  answered,  and 
against  whom  no  judgment  nisi  has  previously  been  taken,  though 
irregular  and  erroneous,  is  not  void,  and  is  admissible  evidence  for 
the  garnishee  in  a  subsequent  action  against  him  instituted  in  the 
name  of  the  defendant  in  attachment  for  the  use  of  a  third  person  to 
whom  the  debt  was  assigned  after  the  rendition  of  the  judgment. 

2.  When  suit  is  brought  on  a  promissory  note,  in  the  name  of  the 
payee  for  the  use  of  his  assignee  against  the  maker,  the  latter  can- 
not defend  himself  by  showing  that  before  the  assignment  of  the 
note  sued  on,  he  was  surety  for  the  j^ayee  on  a  note  to  the  Bank, 
that  the  payee  became  and  continued  to  be  insolvent,  and  that  af- 
terwards on  account  of  the  payee's  insoh'cncy.  he  had  been  com- 
pelled to  pay  the  Bank  debt,  unless  he  also  shows  that  such  pay- 
ment was  made  before  the  transfer  of  the  note  sued  on,  and  notice 
thereof. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  tlie 
Hon.  John  Bra<rff. 

Co 

JoHx  A.  Campbell,  for  plaintiff  in  error  : 

The  plaintiff  contends  there  was  error  in  the  court  below  in 
-excluding  the  judgments  in  the  County  Court.  Those  judg- 
ments it  is  admitted  were  irregular,  but  there  is  no  foundation 
for  the  argument  that  they  were  void.  The  court  had  juris- 
diction of  the  garnishee  by  the  summons  of  the  garnishment, 
and  no  judgment  against  him   could  be  resisted  as  a  nullity. 
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The  irregularity  of  the  proceedings  was  a  matter  of  no  conse- 
quence, except  to  garnishee. — Tubb  v.  Morring,  Minor's  R. 
129 ;  Parmer  v.  Ballard,  3  Stew.  326  ;  6  Ala.  R.  296 ;  10 
Ala.  R.  298. 

It  may  be  admitted  that  if  the  debt  had  been  transferred  to 
the  cestui  que  use,  before  the  attachment  of  Robertson,  Beal  &  Co., 
the  judgment  would  be  no  protection,  whether  mentioned  in  the 
answer  or  otherwise,  according  to  the  case  of  Rich  v.  Colvin,  3 
Port.  375.  But  no  such  fact  appears  in  this  case.  The  judg- 
ment offered  was  rendered  in  1839  ;  and  the  suit  of  the  plaintiff 
was  commenced  in  1842.  The  foundation  of  the  defendant's  ar- 
gument on  this  point  is  not  in  the  record.  The  judgments  were 
admissible,  because  pertinent  to  the  issue,  but  the  defendant  ex- 
plained that  they  were  to  be  used  in  connection  with  other 
evidence  which  would  establish  a  defence. — 8  Port.  70  ;  3  Ala. 
R.  16. 

The  plaintiff  (Gildersleeve)  was  entitled  to  indemnity  from 
Caraway  on  his  contract  as  surety  for  him  to  the  bank. — Chit- 
ty  on  Bills,  347;  Pitman  Prin.  &  Surety,  125. 

The  failure  of  Caraway  to  pay  the  demand  of  the  bank  was  a 
breach  of  the  contract  of  indemnity,  for  which  Gildersleeve  would 
be  entitled  to  recover  damages.  The  payment  of  the  debt  to 
the  bank  ascertained  the  damages.  The  defence  is  allowable. 
8  Ala.  206 ;  1  McMullen,  431. 

Wm.  G.  Jones,  contra  : 

1.  The  first  point  is  in  the  exclusion  by  the  court  below  of 
the  records  of  certain  judgments  against  the  defendant  as  gar- 
nishee, which  he  offered  in  evidence  in  this  case.  The  judg- 
ments were  rendered  against  the  defendant  as  garnishee,  without 
his  having  answered,  and  without  any  judgment  nisi  having  been 
rendered  against  him.  Judgment  final  and  absolute  was  ren- 
dered in  the  first  instance,  without  answer  or  judgment  nisi. 
This  was  undoubtedly  erroneous,  and  the  judgments  might  have 
been  reversed  on  error.  This  the  garnishee  ought  to  have  done. 
He  is  bound  to  see  that  the  judgment  is  in  all  respects  regular 
and  valid.  If  he  pays  a  judgment  that  is  not  valid,  it  affords 
no  protection  to  him  against  a  bona  fide  holder  of  the  note  w\\- 
der  which  his  indebtedness  arose. — Colvin  v.  Ricli,  3  Por.  175  ; 
Cray  ton  v.  Clark,  11  Ala.  790;  Stockton  v.  Hall,  Hardin's  R. 
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160-163 ;  Lamkin,  Adm'r.  v.  Phillips,  9  Por.  98-103 ;  For- 
tune V.  The  State  Bank,  4  Ala.  388  ;  (in  which  last  case  it  is 
said  that  it  is  considered  indispensable  to  the  safety  of  the  gar- 
nishee, that  he  should  sue  out  a  writ  of  error  to  reverse  an  er- 
roneousjudgment  against  him ;)  Randolph  v.  Peck,  4  Ala.  389, 
in  which  a  judgment  rendered  against  a  garnishee  on  the  third 
day  is  spoken  of  as  void;  Jones  &  Cole  v.  Field,  5  Ala.  484. 
That  a  previous  judgment  nisi  was  necessary,  see  Lamkin, 
Adm'r.  v.  PhilUps,  9  Port.  98  ;  Lowry  v.  Clements,  9  Ala.  422. 

2.  The  rights  and  interests  of  the  assignee  of  a  chose  in  ac- 
tion, and  the  beneficiary  party  in  a  suit  at  law,  will  be  noticed, 
and  protected  by  a  court  of  law. — Lamkin  v.  Phillips,  9  Port. 
98  ;  Chisholm,  use,  &c.  v.  Newton  &  Wiley,  1  Ala.  371 ;  Head, 
use,  &c.  V.  Shaver,  9  Ala.  791. 

3.  The  only  remaiaing  question  is  the  supposed  right  of  Gil-> 
dersleeve  to  defeat  this  action  for  the  use  of  Rhodes,  on  the 
ground  of  his  being  under  a  liability  for  Caraway  to  the  Bank, 
incurred  prior  to  the  transfer  of  the  note  by  Caraway  to  Rhodes. 
This  cannot  be  maintained  as  an  offset.  If  it  can  be  maintained 
at  all,  which  is  not  admitted,  it  can  only  be  in  a  court  of  equity. 
This  was  so  expressly  decided  in  the  Tuscumbia  and  Decatur 
Rail  Road  Company  v.  Rhodes,  8  Ala.  206 ;  Cox  v.  Cooper,  3 
ib.  256. 

It  will  be  observed  that  there  was  no  plea  of  offset.  The 
only  plea  was  non-assumpsit. 

PARSONS,  J. — The  judgment  against  Gildersleeve  as  gar- 
nishee, in  the  suit  of  Robertson,  Beal  &  Co.  v.  Caraway,  was 
final  in  the  first  instance,  and  without  his  answer.  It  was  con- 
sequently erroneous,  because,  in  such  cases,  the  statute  requires 
a  conditional  judgment  in  the  first  instance,  and  a  scire  facias 
to  show  cause.  It  appears  by  the  judgment  entry  against  Gil- 
dersleeve, that  he  had  been  summoned  as  a  garnishee^  and  the 
judgment  was  final  and  absolute.  Having  been  summoned,  he 
was  subject  to  the  jurisdiction  of  the  court,  and  we  think  the 
judgment  against  him,  although  en*oneous,  was  not  void.  The 
judgment  was  rendered  in  the  County  Court  of  Mobile,  in  June, 
1839.  Caraway  afterwards  brought  this  suit,  to  the  use  of 
Rhodes,  against  Gildersleeve,  to  recover  the  same  debt  for  a 
part  of  which  the  recovery  had  been  had  against  him  as  Cara- 
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way's  debtor,  in  the  gai'nishment  proceedings.  The  present  suit 
was  not  brought  until  April,  1842.  On  the  trial,  Gildersleeve, 
to  prove  payment  of  a  portion  of  the  demand  sued  for,  offered 
the  minutes  of  the  judgment  of  Robertson,  Beal  &  Co.  against 
Caraway,  and  of  the  judgment  of  the  same  plaintiffs  against 
himself,  as  garnishee,  in  the  same  suit,  which  last,  as  already 
mentioned,  was  an  absolute  and  final  judgment,  and  proved  that 
the  original  papers  in  the  cases  were  lost  or  mislaid,  and  could 
not  be  shoAvn,  informing  the  court  at  the  same  time  that  he 
would  also  prove  payment  of  the  money  specified  in  the  judg- 
ment against  himself  as  garnishee.  The  plaintiff  objected  to 
the  introduction  of  the  judgments,  because  the  one  against  the 
defendant  as  garnishee  was  final  in  the  first  instance,  and  ren- 
dered without  answer.  The  objection  was  sustained  by  the 
court,  and  the  defendant  excepted..  The  question  is  whether  or 
iK)t  there  was  error  in  excluding  the  judgment  against  the  gar- 
nishee, because  it  was  irregularly  taken.  If  the  note  upon 
which  this  suit  is  brought  and  which  was  made  by  Gildersleeve, 
and  payable  to  CaraAvay,  was,  in  fact,  transferred  to  Rhodes  be- 
fore the  judgment  against  Gildersleeve  as  garnishee,  and  if  he 
had  notice  of  the  transfer,  he  should  have  answered  and  stated 
those  facts  at  his  peril ;  and  in  that  case  it  would  have  beeen  ne- 
cessary for  him  to  use  all  legal  means  to  prevent  or  to  reverse  an 
irregular  judgment  against  him. — Colvin  v.  Rich,  3  Por.  R.  175  ; 
Foster  v.  White,  9  ib.  224.  This  v.'ould  be  required  of  him  in 
(trder  to  protect  the  rights  of  the  real  party  in  interest,  who  was 
not  before  the  court. 

It  was  determined  in  Johns  &  Cole  v.  Field,  5  Ala.  484,  that 
a  garnishee  cannot  plead  in  bar  of  a  recovery  in  a  suit  brought; 
against  him  by  the  assignee  of  a  note,  that  judgment  nisi  has 
Iteen  rendered  against  him  as  the  debtor  of  the  payee,,  and  that 
lie  has  paid  the  same,  there  not  appearing  to  have  been  any  sci. 
fa.  issued  or  served  on  him,,  nor  any  final  judgment  against  him.. 
For  this  the  court  reasoned  thus  :  "  It  cannot  be  pretended  that 
this  judgment  was  conclusive,  that  any  action  could  have  been 
sustained  upon,  it  against  the  garnishee,  or  that  any  execution 
could  have  issued  under  it  against  him."  This  reasoning  marks 
the  distinction,  between  that  case  and.  this.  The  judgment  in 
tlie  present  case  was  conclusive  mitil  reversed,  and  it  would: sup- 
port an  action  upon  it,  or  authorize  an  execution..  All  that  can 
17 
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be  said  isj  that  it  was  erroneous  or  irregular.  But  of  this 
Rhodes  had  no  cause  of  complaint)  because  it  does  not  appear 
that  there  was  any  transfer  of  the  note  to  him  until  a  long  time 
afterwards <  The  only  evidence  of  his  interest  in  the  note  is, 
that  the  present  suit  was  brought  to  his  use.  It  was  not  brought 
until  Aprilj  1842,  but  the  judgment  against  Gildersleeve  as  gar- 
nishee, was  in  June,  1839.  Therefore,  as  Rhodes  was  not  in- 
jured by  the  irregular  judgment^  he  cannot  complain,  and  as  it 
was  relevant  evidence,  there  was  error  in  rejecting  it. 

2.  The  next  exception  cannot  be  sustained.  The  point  excep- 
ted to  was  this,  that  Gildersleeve  was  surety  of  Caraway  in  tAvo 
notes  that  were  given  by  them  to  the  Branch  Bank  at  Mobile, 
before  the  assignment  of  the  note  sued  on  in  this  action,  Cara- 
way afterwards,  to  wit,  in  1838,  and  thenceforth,  being  insol- 
vent ;  that  Gildersleeve  was  sued  on,  and  paid  these  notes  pend- 
ing the  suit ;  that  he  claimed  to  hold  the  debt  sued  on  in  this  ac- 
tion, as  indemnity  for  that  liability,  until  otherwise  indemnified. 
This  was  excluded  by  the  court,  to  which  the  defendant  excep- 
ted. It  is  consistent  with  the  bill  of  exceptions  to  suppose  that 
the  two  notes  were  paid,  not  only  after  this  suit  was  brought, 
but  after  the  transfer  of  the  note  now  sued  on  and  notice. 
Hence,  such  payment  is  not  a  defence  in  this  action,  whatever 
might  be  its  effect  in  equity. — See  the  Tuscumbia  and  Decatur 
Rail  Road  Company  v.  Rhodes,  8  Ala.  206 ;  Cox  v.  Cooper,  3 
Ala.  256. 

The  judgment  is  reversed  for  the  error  first  excepted  to,  ant^ 
the  cause  remanded. 


Dargan,  C.  J.J  hot  sitting. 
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I.  When  the  defendant  against  whom  a  judgment  lias  been  render- 
ed by  a  Justice  of  the  Peace,  removes  the  cause  by  certiorari  into  the 
County  Court,  a.judgment  oi  non  pros,  cannot  be  rendered  against  the 
plaintiff,  unless  he  has  been  notilied  of  the  issuance  of  the  certiorari. 

■2.  Jt  seems,  however,  that  cases  removed  from  Justices'  Courts  by  certio- 
rari, are  not  embraced  in  the  statute,  (Clay's  Dig.  p.  815,  |  17,) 
which  secures  to  the  appellee  a  right  to  notice  of  an  appeal  fromtlie 
judgment  of  a  Justice  of  the  Peace. 

Error  to  the  County  County  of  Lawrence. 

R.  0.  Pickett,  for  plaintiff  in  error  : 

To  authorize  a  judgment  of  7ion  pros,  it  should  appear,  that 
notice  of  the  appeal  has  been  served  on  the  appellee  as  the 
statute  directs,  (Clay's  Dig.  315,  §  17.) — Wyatt  vs.  Avery,  14 
Ala.  586.     In  this  case  no  notice  was  given. 

No  counsel  for  defendant-. 

'^'PARSONS  i. — Crownover  recovered  a  judgment  against 
Srygley,  before  a  justice  of  the  peace  in  Lawrence  county,  the 
latter  removed  the  cause  by  certiorari  to  the  county  Court,  at 
its  January  term,  1848,  which  was  the  first  term  after  the  cer- 
tiorari was  granted,  and  a  judgment  of  non  pros,  was  entered 
against  Crownover  at  that  term,  who  had  no  notice  of  the  cer- 
tiorari, or  of  any  of  the  proceedings  thereon,  so  far  as  the  re- 
cord shows,  nor  was  there  any  attempt  to  give  him  notice.  We 
are  not  satisfied  that  the  statute  which  secures  to  tlie  appellee 
in  a  judgment  rendered  by  a  justice  of  the  peace,  a  right  to  no- 
tice of  the  appeal,  (Clay's  Dig.  315)  can  be  construed  so  as  to 
extend  to  certiorari  cases.  We  think  that  cases  removed  by 
certiorari  were  not  within  the  contemplation  of  the  Legislature, 
and  they  are  not  within  its  language. 

And  it  has  been  settled  that  the  statute  which  gives  damages 
when  it  appears  to  the  court  that  an  appeal  was  taken  for  delay 
merely,  docs  not  apply  to  cases  removed  by  certiorari. — Hud- 
nell  V.  McCartney,  Minor's  402 ;  Childs  v.  Crawford,  8  Ala. 
731.  The  principle  is  therefore  settled,  that  those  statutes 
which  speak  of  appeals  merely,  do  not  include  causes  that  arc 
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recovered  by  certiorari  from  a  justice  of  the  peace,  or  at  least: 
that  is  so  in  respect  of  this  case. , 

But  we  are  satisfied  that  upon  thie  principles  of  natural  jus- 
tice, and  of  the  common  law,  a  man  can  neither  recover  a  judg- 
ment, nor  lose  the  benefit  of  one  which  he  has  recovered^  by  any 
judicial  proceedings  without  notice ► 

The  judgment  of  the  County  Court  is  therefore  reversed. 
But  as  that  court  is  now  abolished,  and  the  causes  in  it  transfer- 
red to  the  Circuit  Court  of  Lawrence,  under  the  late  act,  this 
cause  is  remanded  to  the  said  Circuit  Court. 


GILMER  vs.  WARE. 

I.  A  slave  was  sold  at  public  auction  under  a  mortgage  executed  by- 
B.  to  the  Bank,  and  bought  in  by  the  bank  agent,  who  sold  him  the 
next  day  at  private  sale  to  W.  W.  afterwards  discovering  that  the 
slave  was  unsound,  refused  to  give  liis  note  for  the  purchase  mo- 
ney, but  tendered  him  back  to  the  agent,  and  demanded  a  rescisioiv 
of  the  contract,  which  tha  agent  refused.  It  was  afterwards  agreed 
between  them,  that  the  slave  should  be  re-sold  undei  the  mortgage 
to  the  Bank,  and  that  W.  should  pay  whateverdiiierence  there  might 
be  between  the  price  on  the.  re-sale,  and  that  w'hich>  he  had  origi- 
nally agreed  to  give.  The  sla^'e  was  according)^'  re-sold  under  the 
mortgage,  at  public  auction,  and  purchased  by  G.  Hekl,  thattht?- 
re-sale  under  the  mortgage  did  not  amonnt  to  a  rescisiou  of  the- 
contract  between  W.  and  the  bank  agent,  but  that  W.  was  the  own- 
er of  the  slave  at  the  time  of  the  re-sale,  and  the  party  really  audi 
beneficially  interested  in  the  re-sale. 

i.  Wlien  the  entire  record  afRrmatively  shows,  that  the  plaintiff  below, 
car.  never  recover,  and  the  matter  which  renders  a  recovery  imprac- 
ticable is  obvious  and  imdisputed,  the  appellate  court  will  not  re- 
verse in  his  favor,  on  account  of  errors  in  the  charges  of  the  coun- 
below. 

3.  When  the  purchaser  of  a  slave  sold  at  piiblic  auction  pays  the  pur- 
chase money  after  lie  has  been  informed  of  the  slave'&unsound- 
ness,  and  of  facts  which  would  constitute  a  fraud  in  the  sale,  he  can- 
not afterwards  recover  damages  in  an  action  of  deceit,  on  account 
of  6ucb  unsoundness. 
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Error  to  the  Circuit  Court  of  Montgomery.  Tried  be- 
fore the  Hoh.  Robert  Dougherty. 

The  material  facts  of  the  case,  and  the  first  charge  of  the 
court,  are  set  out  at  length  in  the  opinion  of  the  court.  The 
court  below  also  charged  the  jury,  that  if  they  believed  from 
the  evidence,  that  before  Gilmer  paid  the  purchase  money,  he 
was  informed  by  Whiting  of  the  previous  sale  at  auction,  and 
of  the  sale  to  Ware,  and  of  all  that  had  been  said  by  Ware  and 
Benbow  about  the  unsoundness  of  the  slave,  and  he  afterwards 
paid  the  purchase  money,  then  the  plaintiff  could  not  recover. 
To  this  charge  the  plaintiff  excepted.  The  plaintiff  then  re- 
([uested  the  court  to  give  a  charge  substantially  the  reverse  of 
the  one  above  given,  wliich  the  court  refused,  to  which  refusal 
the  plaintiff  excepted. 

Elmore  &  Yancey,  for  plaintiff  in  efrror. 

Belser  &  Harris  and  Watts  &  Jackson,  contra: 
The  only  errors  assigned  are  the  charges  given,  and  one  re- 
fused : 

1.  The  first  charge  merely  asserts  the  proposition,  that  the 
facts  stated  constituted  a  conditional  rescision  of  the  contract 
between  Whiting  and  Ware.  If  Whiting  had  authority  to  make 
the  contract,  he  had  the  same  authority  to  rescind.  Assuming 
tins  fact,  the  charge  certainly  is  not  objectionable.  But  if  it 
should  be  held  objectionable,  ifc  is  difficult  to  see  how  the  plain- 
tiff was  injured  by  the  charge.— 12  Ala.  604  ;  2  ib.  730  ;  7  ib. 
444 ;  5  Stew.  &  Port.  264 ;  4  New  Hamp.  196  ;  5  Ohio,  380 ; 
Mason,  437. 

2.  (1)  The  2nd  charge  merely  asserts  the  proposition,  that  if 
a  party  with  full  knowledge  of  the  facts  and  circumstances  which 
constitute  a  fraud,  recognizes  or  affirms  a  contract  tainted  with 
fraud,  he  cannot  afterwards  set  up  the  fraud  to  defeat  the  con- 
tract. That  this  is  law,  see  McGowan  v.  Garrard  &  Mor- 
gan, 2  Stew.  479 ;  Landon  v.  Roane,  6  Ala.  518  ;  Story  on 
Contracts,  413,  §  497  ;  Parsons  v.  Hughes,  9  Paige,  591 ;  28 
Eng.  Com.  Law,  29-30 ;  1  Adolph  &  Ellis,  40;  Hough  v.  Rich- 
ardson, 3  Story,  695-8  ;  Selway  v.  Fogg,  5  Mees.  &  Welsby, 
83;  Chitty  on  Con.  680. 

(2.)    If,  after  the  fraud  practised  on  lihn  comes  to  hrs  know- 
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ledge,  he  deals  with  the  subject  matter  of  the  contract,  or  does 
any  act  importing  an  intention  to  stand  by  it,  or  remains  silent 
under  circumstances  which  plainly  indicate  a  continuing  assent 
thereto,  or  if  he  acquiesce  in  the  contract  expressly,  he  cannot 
afterwards  avoid  it. — See  Story  on  Con.  413,  §  497,  and  aJl  the 
authorities  supra.  And  this  is  so,  although  he  subsequently  dis- 
covers other  circumstances  connected  with  the  same  fraud.: — See 
Chitty  on  Con.  680-1 ;  Campbell  v.  Fleming,  1  Adolph  &  ElUs, 
40 ;  Selway  V.  Fogg,  5  Mees.  &  Welsby,  83. 

3.  (1)  The  charge  asked  and  refused  may  be  construed  to 
mean  the  reverse  of  the  last  one  given ;  if  so,  the  authorities  cit- 
ed above  show  that  it  was  properly  refused. 

(2)  The  first  part  of  it  seems  to  assert  the  proposition,  that 
if  a  party  buys  a  negro,  which  is  unsound,  he  can  recover,  if  he 
offers  to  return  within  a  reasonable  time,  when  there  was  a  war- 
ranty and  no  fraud.  (This  is  not  law.) — See  Ricks  v.  Dilla- 
hunty,  8  Porter. 

(3.)  The  form  of  the  action  does  not  make  any  difference  as  to^ 
the  principles  asserted  under  the  second  point..  If  the  party 
has  by  his  acts  once  waived  the  fraud,  he  cannot  afterwards 
bring  any  sort  of  action  to  recover  on  account  of  the  fraud.  See 
the  authorities  above. 

4.  The  facts  set  out  in  the  bill  of  exceptions  do  not  consti- 
tute a  fraud.  They  show  that  the  only  object  of  a  re-sale  under 
the  mortgages,  was  to  settle  the  difficulty  between  Ware  and 
Whiting.  In  order  to  constitute  a  fraud,  there  must  be  either 
a  misrepresentation  of  something  material,  or  a  suppression  of 
the  truth  with  intent  to  deceive  ;  and  the  purchaser  must  rely 
on  the  representations,  and  be  deceived  by  them.— See  Chitty 
on  Contracts,  681-2-3.  Hough  v.  Richardson,  3  Story,  690  ; 
Burnet  v.  Stanton  &  Pollard,  2  Ala..  181 ;  Vanarsdale  &  Co.. 
V.  Howard,  5  Ala.  596.  And  the  facts  and  circumstances  con- 
stituting the  fraudulent  representations  must  be  naturally  cal- 
culated to  mislead  and  deceive. — See  authorities  supra. 

CHILTON,  J. — This  was  an  action  on  the  case  for  deceit 
in  the  sale  of  a  slave.  The  questions  presented  for  our  revision 
arise  upon  certain  instructions  which  were  given  by  the  court  to 
the  jury,  and  which  are  set  out  in  the  bill  of  exceptions.  The 
better  to  comprehend  the  points  of  law  involved  in  the  charges 
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as  well  as  their  applicability,  it  is  necessary  briefly  to  state  the 
facts  upon  which  they  were  predicated. 

It  appears  that  on  the  5th  day  of  February,  1819,  the  slave 
in  controversy  was  sold  under  a  mortgage,  made  by  one  Adam 
Benbow,  to  secure  a  debt  due  to  the  Branch  of  the  Bank  of  the 
State  of  Alabama  at  Montgomery,  and  at  said  sale,  which  was 
by  pubhc  auction,  the  said  slave  was  bid  in  by  John  Whiting, 
who  was  at  the  time  the  agent  and  assistant  commissioner  of 
said  Branch  Bank.  On  the  day  after  the  sale.  Whiting  sold  the 
slave  to  the  defendant.  Ware,  for  five  hundred  and  fifty  dollars, 
being  an  advance  upon  the  price  at  which  he  had  bid  him  in,  and 
which  sale  was  private  ;  Ware  agreeing  to  give  his  note  to  the 
bank  on  account  of  which  the  sale  was  made,  after  the  sale;  but 
on  the  same  day.  Ware  came  to  Whiting  and  said  that  the  boy 
w^as  unsound,  having  a  defect  in  one  eye,  to  which  Whiting  re- 
plied, he  expected  this  was  not  so,  as  Benbow  said  he  was 
sound,  and  nothing  was  the  matter  with  him.  That  upon  an  ex- 
amination, they  found  one  of  his  eyes  defective,  but  Ware  ne- 
vertheless did  not  object  to  him,  or  to  complying  with  his  con- 
tract. About  tAvo  weeks  afterwards,  however,  Ware  called  on 
Whiting,  and  said  he  would  not  comply,  because  he  was  told 
by  one  of  his  negroes  that  the  boy  had  had  a  fit,  and  he  had 
learned  was  subject  to  them,  and  that  Benbow  had  told  him  the 
slave  was  subject  to  spasms  when  he  had  eaten  any  thing  that 
<iisagreed  with  him;  that  although  Benbow  thought  they  were 
spasms  occasioned  from  eating,  he,  Ware,  thought  they  were 
fits,  and  that  the  negro  was  unsound  therefrom,  and  asked 
Whiting  to  rescind  the  contract,  which  he  refused  to  do.  There- 
upon, Ware  tendered  the  negro  back  to  Whiting,  calling  upon  a 
witness  to  notice  the  tender,  and  demanded  a  rescision,  which 
Whiting  refused.  On  the  first  Monday  in  March,  1849,  Ware 
again  called  on  Whiting  in  regard  to  the  negro,  and  desired  him 
to  rescind  the  contract,  which  Whiting  says  he  refused  to  do, 
unless  the  arrangement  hereafter  to  be  stated  amounted  to 
such  rescision. 

In  the  interview  last  alluded  to.  Ware  said  the  difliculty 
could  be  settled,  if  the  bank  would  take  back  the  negro  and  sell 
him,  and  Ware  would  pay  the  difference  between  the  price  he 
was  to  pay,  and  the  price  the  slave  should  sell  for.  This  Whit- 
m^  refused  to  do.     Ware  then  said,  if  Whiting  would  sell  the 
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negro  that  day  as  the  property  of  Benbow,  under  the  mortgage, 
lie  would  make  up  the  difference,  to  which  Whiting  assented,  and 
Ware  requested  him  to  write  a  note  to  Messrs.  Lea  &  Norton, 
auctioneers,  to  sell  the  negro  accordingly.  Whiting  asked  if  it 
was  to  be  announced  when  the  negro  was  offered  for  sale,  that 
he  was  unsound.  Ware  rephed,  "no;  say  nothing  about  that,  but 
to  be  sold  without  warranty."  Whiting  then  commenced  writing 
the  note  to  Lea  &  Norton  in  this  form.  "  Doctor  W^are  wished 
the  negro  sold"  &c.;  but  Ware  told  him  not  to  use  his  name, 
but  his  own.  Whiting's;  thereupon,  the  note  was  so  written,  and 
the  negro  sold  at  auction,  and  was  purcliased  by  Gilmer  at  ^550 
cash- 

The  auctioneer  had  an  indistinct  recollection  that  he  announc- 
ed when  selling,  that  he  had  previously  sold  the  same  slave,  but 
the  witnesses  who  were  present  did  not  recollect  that  such  de- 
claration was  made.  It  appeared,  however,  he  was  sold  without 
warranty,  not  stating  whether  of  title  or  soundness. 

The  evidence  further  showed  that  all  sales  made  under  mort- 
gages to  the  bank  were  without  warranty.  Ware  was  present 
at  the  sale,  and  procured  a  person  to  bid  against  the  other  bid- 
ders, who  at  his  request  bid  ^540,  and  then  ceased  bidding. 

It  was  also  in  evidence,  that  after  the  sale  to  Gilmer,  the  ne- 
gro was  delivered  to  him,  and  when  he  came  to  pay  the  money, 
Whiting  said  to  him,  that  he  was  sorry  he,  Gilmer,  had  bought  the 
negro,  and  then  disclosed  to  him  the  previous  sale,  and  all  that 
had  passed  between  him  and  Ware  in  regard  to  the  unsound- 
ness of  the  negro.  Gilmer  replied,  that  he  supposed  he  had 
been  buying  at  his  own  risk,  and  also  said,  that  if  what  Ben- 
bow  had  said  was  true,  the  negro  was  a  cheap  bargain,  and  if 
what  Ware  said  was  true,  he  would  send  the  negro  up  to  some 
of  the  negro  traders  in  Montgomery,  and  get  them  to  sell  him ; 
and  he  then  paid  the  money  to  Wliiting. 

It  was  proved  that  Ware  was  a  physician  ;  but  there  was  no 
other  evidence  of  his  knowledge  of  the  unsoundness  of  the  slave 
than  is  above  set  forth.  It  Avas  also  shown  that  if  the  negro 
had  been  sound  when  sold  to  Gilmer,  he  would  have  been  worth 
$700  ;  that  he  was  subject  at  that  time  to  fits  or  spasms,  Avhich 
attacked  him  periodically,  and  deteriorated  from  his  value,  and 
that  on  the  27th  day  of  March,  1849,  Gilmer  tendered  the  ne- 
gro back  to  Ware,  on  account  of  such  unsoundness. 
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The  court  charged  the  jury,  that  if  they  believed  from  the 
•evidence  that  the  bank  sold  the  slave  under  the  mortgage,  and 
that  Whiting  as  the  agent  of  the  bank  purchased  him,  and  af- 
terwards sold  him  by  private  sale  to  Ware,  and  that  Ware  car- 
ried the  negro  back  to  Whiting,  and  refused  to  execute  his  note 
for  the  purchase  money,  because  the  negro  was  unsound,  that 
although  Ware  might  have  proposed  to  rescind  the  contract,  and 
Whiting  refused,  still,  if  in  order  to  settle  tlie  difficulty,  it  was 
3.greed  that  the  negro  should  be  sold  again  under  the  mortgage 
of  Benbow  to  the  bank,  and  Ware  was  to  pay  any  difference  if 
there  should  be  any,  between  what  he  agreed  to  pay  originally, 
and  what  the  negro  might  sell  for  on  a  re-sale,  it  was  a  rescision 
of  the  contract  on  condition;  and  if  the  agreement  Avas  carried 
into  effect,  it  was  a  rescision. 

This  charge,  we  think,  cannot  be  supported  as  a  legal  propo- 
sition. It  is  very  certain  that  Whiting  refused  to  exonerate 
Ware  from  the  obligation  of  the  contract  to  pay  $550,  and  this 
was  the  only  portion  of  the  contract  which  remained  executory., 
as  the  negro  had  been  delivered  to  Ware,  and  the  contract  fully 
executed  by  the  bank.  It  is  not  pretended  that  Ware  was  in 
any  wise  discharged  from  his  liability  to  pay  the  entire  pur- 
chase money  ;  but  on  the  contrary,  his  liability  remained  wholly 
unimpaired  by  the  subsequent  arrangement  between  him  and 
Whiting.  The  legal  effect  of  this  subsequent  arrangement  as  it 
is  disclosed  by  the  proof,  was  not  the  cancellation  of  the  prior 
contract,  but  it  merely  afforded  Ware  the  opportunity  of  hav- 
ing the  slave  sold,  perhaps  for  a  better  price  than  he  could  oth- 
erwise have  sold  him.  In  other  words,  it  was  a  lending  of  the 
name  of  the  bank  by  W^hiting  to  effect  a  sale  of  the  slave  under 
the  mortgage  of  Benbow  for  the  benefit  of  Ware.  As  an  illus- 
tration of  this  proposition,  suppose  the  slave  had  sold  for  a  mere 
nominal  sum ;  Ware  would  still  have  been  bound  to  pay  the 
price  originally  agreed  on.  Suppose  that  after  the  arrange- 
ment for  his  re-sale,  and  before  it  could  be  affected,  the  slave 
had  died,  it  is  clear,  the  loss  w^ould  have  fallen  on  Ware,  and 
not  on  Whiting  or  the  bank.  The  re-sale  was  then  to  be  at 
Ware's  risk,  the  proceeds  were  to  be  applied  for  his  benefit,  and 
he  alone  was  the  party  interested  really  and  beneficially  in  the 
subsequent  sale.  We  must  look  to  the  nature  and  substance  of 
!ihe  transaction,  to  determine  its  true  character,  and  not  to  the 
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mere  formula  employed  to  carry  it  out;  and  thus  regarding,  we 
cannot  hesitate  to  pronounce  that  Doctor  Ware  was  the  princi- 
pal in  this  sale ;  that  the  negro  when  sold,  belonged  to  him; 
und  that  the  mortgage  was  merely  employed  as  an  instrument 
under  which  to  aflFect  a  more  favorable  sale.  Consequently,  that 
such  arrangement,  though  consummated,  did  not  in  law  amount 
either  to  a  conditional  or  absolute  rescision  of  the  contract.  This 
conclusion  seems  so  clearly  to  result  from  the  facts  stated,  that 
we  deem  it  unnecessary  to  cite  an  authority  in  support  of  it.  It  is 
quite  certain  that  no  case  has  been  cited,  which  tends  to  estab- 
lish the  contrary  proposition. 

But  it  is  contended,  that  although  this  charge  may  have  been 
incorrect,  yet  when  taken  in  connection  with  the  whole  of  the 
evidence,  no  injury  resulted  from  it  to  the  plaintiff  in  error. 
The  rule  is,  as  we  have  often  asserted  it,  that  where  the  entire 
record  affirmatively  shows  that  the  plaintiff  below  never  can  re- 
cover, and  the  matter  which  renders  a  recovery  impracticable 
is  obvious  and  undisputed,  the  court  will  not  reverse  for  other 
errors.  A  reversal  in  such  case  would  not  only  be  useless,  but 
become  the  means  of  unnecessarily  agumenting  the  costs. — 
Brook  v.  Young,  4  Ala.  R.  584 ;  Marshall  v.  Betner,  IT  ib. 
832.  Were  we  to  concede,  that  the  facts  set  out  in  this  bill  of  ex- 
ceptions show  that  the  plaintiff  ought  not  to  have  recovered,  yet 
we  must  go  farther,  and  presume  what  the  bill  of  exceptions  does 
not  show,  that  the  facts  before  us  were  all  that  were  proved  in 
the  cause  upon  the  trial  below,  and  are  all  that  can  be  proved 
upon  a  subsequent  trial. 

Without  entering  into  a  particular  examination  of  the  other 
charge  which  the  court  gave,  and  the  charge  prayed  for  by  the 
counsel  for  the  plaintiff  and  refused,  it  will  be  sufficient  for  the 
future  conduct  of  the  cause  to  state  the  law  as  applicable  to 
them. 

We  think  it  too  clear  to  admit  of  argument,  that  if  before  the 
contract  was  consummated  by  Gilmer,  by  the  payment  of  the 
price  to  Whiting,  the  latter  informed  him  of  the  facts  and  cir- 
cumstances which  he  now  insists  constitute  a  fraud  upon  him, 
and  he  nevertheless  elected  to  consummate  the  contract,  and 
paid  the  purchase  money,  such  circumstances  must  be  consider- 
ed as  though  they  had  been  known  to  him  at  the  time  of  his  pur- 
chase, and  the  deceit  which  they  tend  to  establish  regarded  as 
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an  agreed  fact  of  the  case. — See  Story  on  Con.  p.  44,  §  49Y  > 
Campbell  v.  Fleming,  1  Ad.  &  E.  40;  Selway  v.  Fogg,  5  Mees. 
&■  Wels.  81 ;  Chitty  on  Con.  634.  If  the  contract  had  been 
consummated  by  Gilmer  before  a  discovery  of  the  fraud,  he 
might  have  sued  for  the  deceit  according  to  some  of  the  cases,, 
without  any  offer  to  rescind  the  contract ;  but  the  facts  of  this 
record  do  not  raise  this  question.  Here,  there  was  a  sale  for 
cash  ;  the  property  had  been  bid  off  at  auction,  but  the  price 
was  not  paid,  and  before  the  payment  the  purchaser  is  advised 
of  the  circumstances  affecting  the  soundness  of  the  property,  and 
with  this  knowledge,  elects  to  proceed  with  the  contract,  deem- 
ing it  perhaps  a  good  bargain,  and  consummates  the  same  by  the 
payment  of  the  money.  Under  such  circumstances  he  cannot  be 
said  to  have  been  defrauded,  since  his  conduct  amounts  to  a  dis- 
tinct admission  that  he  was  not  deceived,  and  the  circumstances 
of  the  alleged  deceit  or  fraud  become  incorporated  into,  and  form 
part  of  his  purchase,  which  he  concludes  or  consummates  with  a 
knowledge  of  them. 

It  results  from  what  we  have  said,  that  the  second  charge  giv- 
en, when  construed  in  connection  with  the  evidence,  was  correct, 
and  the  charge  refused,  being  substantially  the  reverse  of  that 
given,  was  properly  rejected. 

For  the  error  in  giving  the  first  charge,  the  judgment  must  be 
reversed,  and  the  cause  remanded. 


CROMPTON,  et  als.  vs.  VASSER,  Ex'r. 

1 .  When  relief  is  prayed  in  a  bill  upon  an  alleged  agreement,  (he  agree- 
ment, if  not  admitted,  must  be  -piov ad  substantially  as  alleged. 

2.  When  lands  are  sold  under  an  execution  against  the  principal  debt- 
or, and  purchased  by  one  of  his  sureties  with  money  belonging  to 
himself  and  another  co-surety,  a  third  co-surety  cannot  claim  to  par- 
ticipate in  the  benefit  of  the  purchase  as  an  indemnity  against  his 
liability  with  the  other  sureties. 

3.  A  bill  which  seeks  to  enforce  the  execution  of  a  trust  in  the  nam© 
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of  a  mere  volimter,  and  for  his  benefit,  must  allege  a  declaration  6f 
the  trust  in  his  favor. 

•1.  Courts  of  equity  will  not  enforce,  as  in  favor  of  a  volunteer,  a  pure- 
ly voluntary  trust  which  is  executory. 

5.  But  when  a  person  has  constituted  himself  a  trustee  for  another, 
and  the  relation  of  trustee  and  cestui  que  trust  has  been  fully  established, 
the  trust  ma>  he  enforced  in  equity  for  the  benefit  of  the  cestui  que 
trust,  although  he  is  a  mere  volunteer. 

Error  to  the  Chancery  Court  of  Dallas.  Tried  before  the 
Hon.  W.  W.  Mason. 

The  bill  was  filed  by  John  Crompton,  G.  M.  Bender  and 
Hemy  T.  Crompton  and  wife  against  Littleberry  Vasser  as 
executor  of  John  E.  Vasser,  deceased.  It  alleges  that  John 
Crompton,  Bender  and  John  E.  Vasser  were  bound,  prior  to 
■May,  24, 1839,  and  at  that  time,  as  securities  for  said  Henry  T. 
Crompton,  on  two  promissory  notes,  each  for  about  ^1,000,  one 
due  to  the  State  Bank  at  Tuscaloosa,  the  other  to  the  Branch 
Bank  at  Mobile;  that  on  or  about  May  24,  1839,  the  sherijff  of 
Wilcox  county  being  about  to  levy  executions  in  his  hands  on 
certain  lands  in  that  county  belonging  to  said  Henry  T.  Cromp- 
ton, it  was  agreed  between  said  John  E.  Vasser  and  the  com- 
plainants, that  Vasser  should  become  the  purchaser  of  said  lands, 
with  ^200  of  his  own  money,  and  the  balance  to  be  furnished  by 
said  John  Crompton,  and  should  hold  and  dispose  of  the  same 
for  the  indemnity  of  himself  and  his  co-sureties  on  said  bank 
debts,  and  also  for  the  relief  of  said  Henry  T.  Crompton  and 
wife ;  that  Vasser  accordingly  became  ^:he  purchaser  of  said 
lands  at  the  sheriff's  sale,  and  after  the  sale,  but  on  the  same 
day,  executed  an  instrument  in  writing,  wherein  he  acknowledged 
-ani  set  forth  the  purposes  and  objects  of  his  purchase.  This 
instrument,  which  is  the  "  Exhibit  A,"  spoken-of  in  the  opinion, 
recites  that  the  land  was  to  be  returned  to  H.  T.  Crompton  on 
his  paying  said  two  bank  debts  and  also  refunding  to  Vasser  the 
two  hundred  dollars  which  he  had  advanced  on  said  purchase, 
and  t'aat  when  said  bank  debts  were  paid  and  said  ^200  refund- 
ed, Vasser  bound  himself  to  convey  said  lands  to  Mrs.  Compton 
*nd  her  heirs. 

The  bill  also  alleges  that  said  Vasser  afterwards,  in  Novem- 
feer,  1840,  with  the  assent  of  complainants,  sold  said  lands  to 
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one  Maxwell,  together  with  certain  other  lands  in  Monroe  coun- 
ty, which  had  been  sold  by  the  Sheriif  of  Monroe  county  as  the 
p'operty  of  Henry  T.  Crompton,  and  for  Avhich  Vasser  and  John 
Crompton  held  the  sheriiPs  title  deed,  and  took  MaxM'elPs  five 
notes  for  the  purchase  money,.,  one  for  ^740,  payable  to  said 
Vasser  on  the  1st  April,  1841^  and  another  for  $500,  payable 
to  said  Vasser,  January  1,  1842,-  another  for  $200,  payable  to- 
said  Vasser,  Januacy  1,  1843,  another  for  $300,  payable  to  said 
Vasser, -January  1,.  1844,  and.  another  for  $500,  payable  to 
said  John  Crompton,  January  1,  1843  ;.  that  said  John  Cromp- 
ton received  said  note  of  $500  payable  to  himself,  as  a  partial 
indemnity  against  his  said  liability  for  H.  T.  Crompton  on  said 
bank  debts ;  that  V^isser  afterwords  assigned  to  John  Crompton, 
for  the  use  of  Matilda  Crompton,  the  wife  of  H.  T.  Crompton,. 
the  note  for  $500,  due  January  1, 1842  ;  that  Jno.  Crompton  had 
paid  said  debt  to  the  bank  at  Tuscaloosa,  when  it  became  due,, 
and  payment  was  about  to  be  coerced,  and  that  he  had  not  been 
in  any  manner  indemnified  for  such  payment ;  that  he  had  not 
collected  any  thing  on  the  note  of  Maxwell  which  he  had  receiv- 
ed, and  did  not- expect  to  collect  any  thing  from  it  for  a  long- 
time, as  Maxwell  had  signified  his  intention  to  litigate  it,  and  if 
collected  the  prooeeds  would  not  reimburse  him  for  what  he  had 
paid  to  the  Bank  at  Tuscaloosa;  that  the  debt  due  to  the  bank 
at  Mobile  had  become  due,,  and  coercion  of  payment  was  threat- 
ened; and  that  Vasscr's  executor  refused  to  appropriate  the  pro- 
ceeds of  Maxwell's  notes,  which  had  come  to  his  hands  as  exec- 
uto)-,  to  the  payment  of  said  bank  debt,  or  the  indemnity  of 
complainants.  Binder  and  John  Crompton,  against  their  liability 
therefor. 

The  bill  prays  an  account  of  the  trust  funds  which  have  come 
to  the  hands  of  the  executor,  and  such  an  application  of  the 
funds  as  will  most  eflfectually  protect  Bender  and  John  Cromp- 
ton against  their  liability  for  said  bank  debt. 

The  executor,  in  his  answer,,  denies  all  knowledge  of  the  parol  1 
agreement  alleged  in  the  bill,  and  insists  that  Vasser  purchased' 
the  lands  in  Wilcox  county  with  his  own  money,  and  that:  he' 
gave  said  $500  note  on  Maxwell  to  John  Crompton  for  his  in- 
terest in  the  lands  in  Monroe  county. 

J.  P.  Saffold,  for  plaintiffs  in. error:. 

It  has  been  decided  that  a  bill'  does  not  become  multifarious- 
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because  all  the  plaintiffs  are  not  interested  to  an  equal  extent. — 
Knye  v.  Moore,  1  S.  &  S.  61 ;  1  Dan.  Ch.  Pr.  396. 

And  where  sereral  persons  claim  under  one  general  right) 
they  may  file  one  bill  for  the  establishment  of  that  right  without 
incurring  the  risk  of  a  demurrer  for  multifariousness,  although 
the  title  of  each  plaintiff  may  be  distinct* — Powell  v.  The  Earl 
of  Powis,  1  Y.  &  J.  159;  1  Dan.  Ch.  Pr.  396. 

If  a  bill  does  not  pray  for  multifarious  relief,  it  cannot  be 
objected  to  for  multifariousness,  though  the  case  stated  would 
support  a  prayer  for  multifarious  rehef. — Boyd  v.  Hoyt,  5 
Paige  Q5 ;  1  Dan.  Ch.  384,  N.  1. 

In  chancery  all  persons  whose  rights  may  be  affected  by  the 
decree  must  be  made  parties  to  the  suit. — Harris  eti  al.  v.  Car- 
ter's Adm'r.,  3  Stew.  233. 

"  It  is  a  general  rule  that  all  persons  whose  intererests  are  to 
be  affected  or  concluded  by  a  decree,  ought  to  be  made  parties." 
— Judson  V.  Emanuel  et.  al.,  1  Ala.  589. 

"  In  order  to  prevent  multiplicity  of  suits,  courts  of  equity 
sometimes  entertain  bills  by  complainants  between  whom  there 
exists  no  privity  of  contract." — Kennedy's  Heirs  v.  Kennedy's 
Heirs,  2  Ala.  572. 

Where  several  persons  are  interested  in  the  distribution  of  a 
trust  fund,  this  is  a  sufficient  privity  to  warrant  their  being  made 
parties  to  the  same  bill,  either  as  plaintiffs  or  defendants. — 
Toulmuic^.  al.  v.  Hamilton,  7  Ala.  362. 

It  is  no  objection  that  a  trustee  and  cestui  que  trust  unite  in 
the  same  bill;  they  constitute  but  one. — Hitchcock's  Heirs  & 
Adm'r.  v.  U.  S.  Bank,  7  Ala*  386.  See  also  Harkins  et.  al.  v. 
Pope  et  al.,  10  Ala.  496. 

"  All  persons  legally  or  equitably  interested  are  proper  par- 
ties, as  the  court  will  not  act  by  halves,  but  adjust  the  matter 
fully  between  all  concerned. — Story  Eq.  PI.  §§  72-3-4-5 ;  lb. 
137-8;  2  Paige,  278;  Knight  v.  Knight,  3  P.  Wms.  331. 
See  also  M.  &  C.  P.  R,  R.  Co.  v.  Tahnan,  15  Ala.  472,  case 
of  two  mortgages. 

As  to  the  misjoinder — "  When  a  demurrer  or  plea  is  put  in 
for  the  want  of  proper  parties,  if  a  demurrer,  it  must  appear,  if 
by  plea,  it  must  be  shown,  who  are  proper  parties." — Story's  Eq- 
Pl.  §  238,  p.  203 ;  1  Dan.  Ch.  Pr.  333. 

Demurrer  should  show  matter  of  objection,  80th  Rule,  Clay's 
Dig.  616.  *^ 
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As  to  the  misjoinder  again — They  have  no  right  to  object  for 
a  misjoinder  of  parties  complainants  under  the  demutrer  filed. 
That  there  is  a  want  of  proper  parties,  see  Dan.  Ch.  Pr.  665* 
Also  see  the  rule  of  Ch.  Pr.  30  Clay's  Dig.  616.  If  the  cause 
of  demurrer  must  be  given  by  our  own  rules,  it  would  seem  no 
other  ought  to  be  allowed. 

Hunter,  contra: 
.  1.  The  bill  is  fatally  defective  on  account  of  a  misjoinder  of 
parties.  No  averment  is  made  which  shows  a  joint  trust  for 
Mrs.  Crompton  and  the  sureties — the  trusts  are  wholly  distinct. 
The  bill  sets  up  the  Avritten  trust  for  her  benefit,  and  makes  it 
an  exhibit,  and  avers  no  fraud  or  mistake  in  it.  She  can,  there- 
fore, set  up  no  trust  in  relation  to  this  matter,  except  the  writ- 
ten one.  This  view  shows  beyond  all  question,  that  her  trust  is 
entirely  distinct.  There  is  no  averment  that  there  will  be  a  bal- 
ance to  go  to  Mrs.  Crompton.  This  objection  also  shows  that 
the  bill  is  multifarious,  and  must  be  dismissed  for  that  reason. 
See  as  to  misjoinder  of  parties,  Agec  v.  Steele,  8  Ala.  948  ; 
Story's  Eq.  PI.  §499,  p.  509  ',  14  Ala.  195.  As  to  multifari- 
ousness, Mcintosh  V.  Alexander,  16  Ala.  87 ;  Story's  Eq.  PL 
p.  308,  §  279.  Not  only  does  the  bill  fail  to  aver  a  surplus  for 
Mrs.  Crompton,  but  the  amended  bill  plainly  shows  that  there 
can  be  no  surplus — that  she  has  received  $500,  all  that  is  due 
her. 

2.  The  bill  must  be  dismissed  because  there  is  a  failure  to 
prove  a  right  of  action  in  all  the  complainants.  This  court  has 
recently  held,  that  a  bill  will  be  dismissed  if  there  is  a  fail- 
ure to  prove  the  case  as  to  any  of  the  complainants.  There 
is  an  entire  failure  to  make  out  a  case  in  favor  of  Mrs. 
Crompton,  as  either  one  of  two  reasons  conclusively  proves. 
1st :  She  is  confined  to  the  written  trust,  and  it  is  not  pre- 
tended that  she  has  proved  a  case  entitling  her  to  have  an  execu- 
tion of  that  trust. — Hair  v.  La  Brouse,  10  Ala.  554;  Paysant 
V.  Ware,  1  ib.  164 ;  McKinstry  v.  Conly,  12  ib.  678 ;  Free- 
man V.  Baldwin,  13  ib.  246.  2d,  There  was  no  consideration 
for  any  trust  to  Mrs.  Crompton.  For  that  reason  it  is  certain 
that  any  parol  trust  is  void,  and  cannot  be  enforced  in  her 
favor. 

3.  To  establish  a  parol  trust  very  great  strictness  of  proof  i& 
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required. — McKinstry  v.  Conly,  12  Ala.  678 ;  Freeman  v. 
Baldwin,  13  ib.  246  ;  Fonblanque's  Eq.  p.  170  note,  and  372" 
note ;  Boyd  v.  McLean,  1  John.  Ch.  R.  590  ;  Steene  v.  Steene, 
5  ib.  1. 

4.  Here  after  the  pretended  parol  trust  was  entered  into,  it' 
was  finally  reduced  to  writing.  It  is  now  proposed' not  only  to- 
add  to  that  written  trust,  but  also  to  contradict  it  by  setting  up 
a  trust  inconsistent  with  and  subversive  of  it.  See  Mead  v.  Ste- 
ger,  5  Por.  R.  408 ;  Cutbbert  &  Stanly  v.  Bowie,  10  Ala.  163. 

5.  As  to  the  eflFect  of  the  proof.  Considering  that  the  Avhole  proof 
consists  merely  in  conversations  and  transactions,  however  satis- 
factory in  themselves,  entirely  loose,  their  character  and  their 
force  is  completely  broken  by  the  writ  ten-trust  and  the  evidence-^ 
tending  to  show  a  settlement  of  the  trust  if  there  ever  was  one.- 

PARSONS,  J-. — Tlie  complainants  in  the  bill  are  John  Cromp- 
ton, (who  died  jjending  the  suit,)  Griffin  M.  Bender  and  Henrv 
T.  Crompton  and  his  wife,  and  the  bill  having  been  dismissed 
by  the  Chancellor,  the  complainants  are  now  plaintiffs  in  eiTor.. 
We  will  speak  first  of  the  lands  in  Wilcox,  as  to  which  the  bill 
alleges  that  there  was  an  agreement  between  the  complainants 
and  Dr.  John  E.  Vasser,  pursuant  to  which  these  lands  were 
purchased  by  him,  partly  with  his  own  and  partly  with  John 
Crompton' s  money,  for  the  purposes  mentioned  in  the  bill,  and 
sold  by  him  to  Maxwell,  by  consent  of  the  complainants,  in  ful- 
filment of  the  objects  of  the  purchase..  This  ti-ust  is  alleged  to 
have  grown  out  of  an  agreement  between  or  among  all  the  par- 
ties. A  distinct  agreement  is  stated,  and  out  of  this,  if  true, 
the  trust  arose,  and  the  rights  (rf  the  several  parties  are  to  be 
ascertained  by  the  agreement,  and  also  the  duties  and  obligations 
of  the  trustee..  The  bill  clearly  puts  the  claim  of  the  complain- 
ants upon  this  foundation  and  no  other..  But  is  the  bill  sustain- 
ed by  the  evidence  1'  The  allegation  of  the  agi-eement  between 
or  among  Dr.  Vasser  and  all  the  complainants  is  neither  admit- 
ted by  the  answer,  nor  proved..  We  know  that  some  parts  of 
the  evidence  tend  to  prove  such  an  agreement,  but:  in  our  judg- 
ment, they  are  not  sufficient  to  establish  it..  It  is,  for  instance, 
by  no  means  satisfactorily  proved  tiiatAIV.  Bender  was  a  party 
to  any  actual  contract  or  agreement  of  the  kind.  It  may  be 
said  that  there  was  some  such  an  rgreement  between  Dr.  V^&scr 


JANUARY  term;  .  18511.  265 

Crompton  et  als.  v.  Vasser,  ex'j; 

and  John  Crompton,  by  which  Bender  was  secured  as  one  of  the 
securities  of  Henry  T.  Crompton.  But  if  it  were  so,, the  alle- 
oration  of  the  bill,  according  to  which  Bender  was  a  contracting 
party,  is  not  proved  to  be  true.  The  agreement,. therefore,  not 
being  such  as  is  alleged,  can  be  no  ground  for  a  decree  in 
favor  of  Bender,. nor^  indeed,  in  favor  of  any  of .  the  parties. 
For  it  is  indisputable  that  an  agreement  alleged,  upon  which  re- 
lief is  prayed,  must  be  admitted  or  proved,  substantially  as  al- 
leged.— Mason's  Adm'rs-  v.  Maury's  Adm'r.,  8  Port.  211.. 

2.  Bender,  therefore,  not  being  entitled  to  relief  upon  any  con- 
tract alleged  in  the  bill  and  admitted  by  the  defendant  or  proved, 
it  becomes  necessary  to  inquire  whether  he  can  be  relieved  upon 
the  fact  of  his  relation  as  co-surety.  Putting  the  agreement, 
whatever  it  may  have  been,  out  of  the  way,  and  tho  additional 
facts  are,  that  Dr.  Vasser  purchased  the  lands  in  Wilcox  at  a 
sale  made  by  the  sheriff  under  an  execution  in  favor  of  another 
person  against  Henry  T-i  Crompton,  and  that  the  purchase  mon- 
ey was  paid  in  part- out  of  his  own  and  in  part  out  of  John 
Crompton's  money,.,  according  to  some  of  the  evidence.  Upon 
those  lands  the  sureties  had  no  previous  lien  or  claim  whatever. . 
The  right  of  Dr.  Vasser  and  John  Crompton  thereto  is  the  same 
as  if  they  had  belonged  to,  and  been  sold  as  the  property  of  a 
stranger  to  all  the  transactions ;  in  which  case  it  is  evident, 
iJender  could  not  claim  to  participate  in  the  benefit  of  them  as 
an  indemnity  against  his  liability  as  co-surety  with  Dr.  Vasser 
and  John  Crompton  for  Henry  T.  Crompton.  It  would  have 
been  otherwise  if  Vasser  and  John  Crompton  had  obtained  an 
indemnity  from  Henry  T.  Crompton,  their  principal  in  the  debts, 
by  an  arrangement  with  him.. 

H. .  It  is  alleged  in  the  bill  that  Dr.  Vasser  acted  upon  the 
trusts,  but  the  allegation  is  in  reference  to  the  trusts  that  were 
created  and  defined  by  the  supposed  agreement  with  all  the  com- 
plainants, by  which,  consequently,  his  liabilities  and  duties  are 
to  be  ascertained,  but  as  the  agreement  was  not  proved,  the 
Chancellor  could  not  proceed  upon  it.  If  he  assumed,  or  was 
bound  for  any  other  trust  duties,  it  is  not  stated  in  the  bill,  un- 
less 80  much  of  the  bill  as  relates  to  the  certificate  marked  A , 
and  exhibited  with  the  billy,  is  an  exception  to  this,  and  of  that 
we  m\l  spaak  in  another  part  of  this  opinion.. 

4.-  But  if  it  were  conceded  that  the  bill  is  so  drawn  as  not  to 
18 
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be  liable  to  the  observations  just  made,  then  the  question  is,  can 
Bender  recover  upon  the  facts  admitted  or  proved  1  He  is  » 
mere  volunteer  ;  he  was  a  party  to  no  agreement,  and  advanced 
no  consideration.  If  a  trust  for  his  benefit  had  been  declared, 
and  that  fact  accordingly  alleged  in  the  bill,  we  would  consider 
his  case  upon  that  ground  ;  but  there  is  no  allegation  of  the  sort 
in  the  bill,  for  we  will  show  in  another  place,  that  the  paper 
marked  A,  which  is  stated  in  the  bill,  can  avail  nothing  in  this 
suit.  A  declaration  of  trust  should  be  stated  in  the  bill. — Mc- 
Fadden  v.  Tuskyus,  1  Phillips  R.  153  ;  1  How.  458  ;  1  Keene 
558,  notes. 

5.  If  Bender  can  recover  at  all,  therefore,  it  is  upon  the 
ground  that  the  trust  for  his  benefit  was  actually  and  completely 
created.  Courts  of  equity  will  not  enforce  a  mere  voluntaiy 
trust  which  is  executory.  Judge -Story  adds,  "and,  upon  the 
same  ground,  if  two  persons,  for  a  valuable  consideration  as 
between  themselves,  covenant  to  do  some  act  for  the  benefit  of  a 
third  person,  who  is  a  mere  stranger  to  the  consideration,  he 
cannot  enforce  the  covenant  against  the  two,  although  each  ono 
might  enforce  it  against  the  other.  But  it  is  otherwise  when 
the  use  or  trust  is  already  created  and  vested,  or  otherwise  fixed 
in  the  cestui  que  trust ;  or,  when  it  is  raised  by  a  last  will  and 
testament." — 2  Story's  Eq.  §  973.  The  only  agreement  which 
is  stated  in  the  bill  is  not  proved.  If  Bender  can  recover  at  all, 
it  is  upon  the  supposition  that  there  was  a  use  or  trust,  not  ex- 
ecutory, but  actually  created  and  vested,  or  fixed  in  him  as  cestui 
que  trust.  The  cases  of  Coleman  v.  Soi'el,  3  Bro.  C.  C.  12  ;  S. 
C.  1  Ves.  jun.  50 ;  Ellison  v.  Ellison,  6  Ves.  G56,  and  Pul- 
vertoft  V.  Pulvcrtoft,  18  Ves.  84,  and  1  Keene  558,  notes,  show 
that  when  a  trust  is  actually  created  in  favor  of  a  volunteer,  a 
court  of  equity  will  enforce  its  execution.  And  it  seems  that  a 
party  may  so  constitute  himself  a  trustee  that  a  court  of  equity 
will  execute  the  trust  in  favor  of  a  volunteer. — Ex  parte  Pye  and 
ex  parte  Dubost,  18  Ves.  149.  Then,  if  Dr.  Vasser  did  consti- 
tute himself  a  trustee  for  Bender,  so  that  the  trust  was  com- 
pletely created,  and  intended  for  the  benefit  of  Bender,  or  of 
Bjndcr  and  others,  and  the  relation  of  trustee  and  cestui  que 
trust  fully  established,  it  may  be  enforced  in  equity  for  Bender's 
benefit,  although  he  is  a  volunteer.  But  all  this  must  have  been 
done,  and  it  must  appear  by  evidence  that  is  in  all  respects  sat- 
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isfactory.  We  are  not  convinced  that  there  was  a  certain  trust 
actually  created,  with  intention  to  make  Bender  individually,  or 
with  others,  &  cestui  que  trust,  with  vested  rights  as  such.  This 
may  have  been  so;  there  is  evidence  tending  to  such  a  conclu- 
sion, but  we  cannotaffir«  that  it  is  satisfactorily  proved.  Dr. 
Vasser  doubtless  expected  the  debts  to  be  paid  out  of  certain  re- 
sources, and  desired  und  inteffded,  in  that  event,  that  Bender 
should  be  relidved  of  his  iiabihties.  But  we  think  Bender's  re- 
lief was  not,  or,  at  any  rate,  is  not  clearly  proved  to  have  been 
a  motive  or  object  of  the  transactions,  though  it  mi^ht,  perhaps, 
be  a  consequence  of  them.  In  this  view,  the  exhibit  A  does  not 
create  a  trust  for  Bender,  or  make  him  a  cestui  que  trust  with 
C3rtain  or  fixed  rights.  But  the  last  answer  of  the  defendant 
expressly  denies  that  the  lands  mentioned  in  tlmt  exhibit  were 
the  same  that  are  mentioned  in  the  bill  as  having  been  pttrchased 
with  the  joint  funds  5  and  to  our  apprehension  it  does  not  clearly 
appear  that  they  were  the  same';  but  if  they  t^ere,  there  are 
reasons  why  that  circumstance  would  not  change  our  opinion  of 
the  rights  of  any  of  the  parties. 

6.  As  to  the  lands  in  Mom-oe,  we  do  not  discover  by  tli'e  bill, 
what  interest  or  rights^  if  any,  in  respect  of  them-,  is  claimed  by 
Bender.  But  if  it  was  the  object  to  assert  any  rights  in  his 
behalf  in  that  respect,  an  answer  is  to  be  found,  in  what  has 
been  already  said.  We  have  spoken  more  particularly  of  the 
case  in  relation  to  Bender>,  because  it  appears  that  he  paid  part 
of  the  debt  to  the  Branch  Bank  at  Mobile,  and  it  does  not  ap- 
}>ear,  as  we  understand  the  case,  that  it  was  all  paid  back  to 
liira.  The  residue,  however^  is  far  less  than  his  proportion  f>f 
the  debts  as  one  of  the  sureties.  Yet  if  there  was  ever  an  ef- 
fectual trust  created  in  his  favor,  it  is  still  a  subsisting  one  as  to 
the  extent  of  the  residue*  His  claim  in  this  last  view  is  already 
answered. 

7.  The  Chancellor  dismissed  the  bill  on  the  whole  evidence 
and  pleadings,  upon  the  merits  of  the  case,  considering  the  evi- 
dence uncertain  and  insufficient,  and  because  it  tended  to  show 
that  there  was  no  subsisting  trust.  We  cannot  say  that  he  was 
in  error.  We  do  not  understand  the  counsel  of  the  plaintiffs  in 
error  to  contend  that,  in  this  suit,  there  should  have  been  a  truf  t 
declared  or  a  decree  of  specific  performance  upon  the  exhibit  A , 
in  favor  of  H.  T.  Crompton  or  his  wife* 

The  decree  is  affirmed 
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1.  A. final  settlement  made  by  a  guardian  with  the  Orphans'  Court,  in 
which  a  balance  is  found  to  be  due  from  him  to  his  ward;  is  evi-  . 
deuce  againsthim  of  a  debt  for  the  amount  of  ibat  balance  due  from  > 
him  to  his  ward,  although  as -a  judgment,  the  settlement  would  be  • 
considered  void,  because  not  rendered  in  favor  of  any  one,,  and  no 
execution  could  issue  upon  it. 

2.  A  guardian  who  has  notice  of  a  debt  due  to  h\»  ward,  and  makes 
no  attempt  to  collect  it,  is  chargeable  on  final  settlement  with  the 
amount  of  the  debt,  if  it  is  lost  through  his  negUgeiice. 

3.  When  property  of  the  guardian  is  sold  under  execution  issued  on  a 
final  decree  rendered  against  him  by  tha  Orphans'  Court,  and  the 
sale  is  afterwards  set  aside,  and  the  execution  quashed  on  aecouiii 
of  the  reversal  of  the  decree,  by  the  Supreme  Court,  the  guardian  is- 
not  entitled  on  another  final  settlement,  to  a  credit  for  ,the  amount 
for  which  the  property  sold,  or  any  part  thereof.  The  title  to  the  pro- 
perty, if  ever  divested  at  all,  bcing.restored  to  him  when  the  sale  is 
set  aside,  the  presumption  arises  in  the  absence  of  all  proof  to  the 
contrary,  that  he  has  regained  the  .possession  of  it,  or.  at  least  that  its 
value  has  not  been  lost  to  him. 

4.  When  a  guardian  is  charged  with  a  particular  sum  Avhich  has  beeiv. 
litigated,  he  is  also  properly  chargeable  with  the  costs  attending  the 
litigatioii  of  it. 

Errlr  to  the.  Orphans'  Court  pf  Lowndes.  . 

David  Hughes,  guardian  of  Flora  Ann  Ringstaff,  was  cited  hf. 
Daniel  Mitchell,  the  succeeding  guardian,  to  make  a  final  settle- 
tnent  in  the  Orphans'  Court  of  his  said  guardianship.  Several 
exceptions  were  taken  by  Hughes  to  tlie  decisions  of  the  Orphans' 
Court,  which  are  now  assigned  as  errors. 

BoLLiNG  &  J.  B.  Stone,  for  plaintiff  in  error:; 

1.  The  evidence  is  not  suifficient  to  charge  Hughes  with  thfe 
$294  65-100,. .supposed  to  he  in  the  hands  of  Measels,  the  for-, 
mer  guardian  of  the  ward.  There  Avas  no  evidence  but  the  pre- 
tended settlement  of  Measels.  The  record  does  not  show  such 
a  decree  against  Measels,  that  Hughes  could  have  enforced  it  by 
execution,  (Willis  v.  Willis,  9  Ala.  721.)  The  pretended  de- 
cree against  Measels  is  void. — Ashley's  Distributees  v.  Ashlej's 
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adm'r.j  15  Ala.  17.  It  is  not  exen  prima  facie  evidence  against 
Hughes,  he  being  no  party  to  it;  and  the  court  should  have  exclud- 
ed it  as  evidence. — 1  Stark  Ev.  187,  et  seq.  1  Am.  Ed.  ib.  286; 
16  Ala.  67  ;  Williams  '&.  wife,  v.  Harrison  at  the  present  term. 

2.  The  court  could  not  charge  him  with  the  cost  of  former 
trials  in  which  he  had  been  successful  in  resisting  the  payment 
of  the  $294  65-100  and  interest.  It  cMld  at  most,  only  charge 
him  with  the  cost  of  the  case  before  it. 

3.  The  plaintiff  in  error  should  have  had  credit  for  the  nett 
proceeds  of  the  sale  of  the  three  slaves  in  Coosa,  by  the  sheriff, 
and  of  all  the  sales  of  property.  Mitchell  could  and  ought  to 
have  collected  the  note  on  Mastin,  which  he  received  as  cash 
from  liiffi.  Mastin  having  purchased  the  three  slaves  sold  in 
Coosa,  and  having  given  his  note  for  the  purchase  money,  by  the 
consent  of  Mitchell,  the  guardian,  makes  Mitchell  as  responsi- 
ble for  the  money,  as  though  it  was  in  his  hands.  It  is  no  ex- 
cuse that  he  has  not  collected  the  note ;  Mastin  could  not  retain 
the  slaves,  and  resist  the  payment  of  the  purchase  money,  (he 
has  not  yet  accounted  for  one  of  them)  and  the  two  sold  last  were 
sold  as  his  property,  and  not  as  the  property  of  Hughes.  In 
legal  contemplation,  he  is  in  possession  of  all  of  them. — Ogburn 
v.  Ogburn,  3  Por.  127 ;  Harris  v.  McConnegeh,  18  Ala.  R. 

The  subsequent  sale  of  two  of  these  slaves  by  the  sheriff  of 

^'Lowndes  does  not  alter   the    case;  for  they  were   sold  as  tlie 

property  of  Mastin.     This  is  shown  by  his  having  given  a  forth- 

■  ■coming  bond   when  they  were  levied  upon.     Neither  do    the 
'^  motions  by  Jno.  L.  Tomlinson  to  quash  the  several  executions, 

and  set  aside  the  several  sales,  change  the  question.  Hughes  is 
not  bound  by  theacts  of  Tomlinson,  and  the  acts  of  the  court 
on  these  moticflis   amount   to  nothing.     But  admitting  all  this 

■  against  plaintiff,  so  long  as  the  slaves  are  Avithheld,  he  should 
have  a  credit  for  their  value,  or  what  they  were  sold  for. 

Should  the  court  however,  refuse  to  -allow  Hughes  a  credit  for 
•the  two  slaves  last  sold,  he  should  at  least  have  credit' for  the 
value  of  the  one  not  accounted  for,  and  also  for  the  proceeds  of 
'  the  sales  of  the  land. 

4.  Hughes  was  cited  to  settle  his  own  accounts  as  guardian. 
He  has  settled  for  his  own  acts.  The  proceeding  was  not  to 
make  him  liable  for  tiie  babnce  in  the  hands-^of  Moasels,  on  liis 

-last  settlement. 
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Stone  &  Judge,  contra: 

1.  An  administrator  is  chargeable  with  claims  lost  by  liis 
neglect.  H<b  is  prima  facie  liable  for  the  debts  due  the  intes- 
tate, ■vvliicli  he  did  not  return  as  desperate. — Brazeal  v,  Brazeal,. 
9  Ala.  491 ;_  Duflip  v..  Buchanan^.  8  Ala,  27 ',..  Willis  v.  Willis, 
IG  Ala.  653. 

2.  The  question  of  costs  must  be  to  a  grca.t  extent,  discre- 
tionary with  the  primary  court  y  but  if  we  are  wrong  in  this,  the 
court  correctly  decided  that  plaintifi'  in.  erroi*  must  pay  the  costs 
incurred  by  his  own  unjust  attempt  to  rid-  himself  of  that  item, 
Jones  V.  Dyer-,.  16  Ala.  221. 

3.  All  the  executions  and  the  sales  under  them,. both  of  land 
and  slaves  J.  were  set  aside  and  quashed  on  the  motion  of  plain- 
tiffin  error,.ajid  his  securities..  No  money  was  ever  paid  under 
cither  of  the  purchases  ;  and.  the  evidences  were  cancelled.  But 
even  if  the  money  had  been  paid,  the  party  paying  has  the  right 
to  recover  it,  back  from  the  person  who  has  the  money., 
Hughes'  property  and  rights  of  property  are  restored  to  him  ; 
and  if  he  has  not  the  possession,. he  can  recover  it..  No  rights 
have  passed froDj  him. under  tjie  sales  now  set  aside;  and  surely^ 
he  is  not  entitled  to  a  credit  for  the  sales. 

4.  If  the  decree  against  the  former  guardian  was  not  in  sucli/ 
form  as  to  permit  an  execution,  to  issue,.,  it  was  the  duty  of 
Hughes  to  put  it  in  proper  form  and  collect  it.  No  other  per^ 
son  had  the  right  to  recover  in  the  matter,  and  this  court  has« 
several  tijnes  recognized  his  right  to  da  so.. — McLeod  v.  Mason, 
5  Por.  223 ;  this  case,  11  Ala.  563. 

5.  The^  ordgr  on  the  Orphans'  Court  minutes,  ascertaining 
the  amount  due  from  Measels  the  former  guardian,  was  suffi-. 
cient  to  put  Hughes  on  diligence  to  ascertain  whether  that  sum 
was  ducj  and  to  collect  tjie  same ;  aaid  this  is  the  more  clear,  as- 
Hughes  had  been  required  to  charge  himself  with  the  same  as> 
so  mu-ch  cash..  If  the  account  current  of  Measels  did  not  war- 
rant the  informal  decree,  Hughes  should  have  produced  the  ac- 
count current,,  and  sho>vn  that  fact.  If  there  had  been  no  ac-^ 
count  current,  or  no  authority  for  the  decree,  the  plaintiff  ivb 
error  would  have  shown  it. 

DARGAN,  C.  .J.7-I  cannot  doubt  but  that  the  settlement  mad© 
by  William  Meagels  as  guardian  of  Flora  Ann  Ringstaff,  asevinc:^ 
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ed  by  the  orders  of  the  Orphans'  Court  of  Lowndes,  is  evidence  as 
against  hira  of  a  debt  due  to  his  ward.  It  is  provided  by  stat- 
ute, that  the  documents  and  evidence  of  all  settlements  made 
with  executors,  administrators,  and  guardians,  shall  be  carefully 
preserved  by  the  clerk  of  the  County  Court,  and  the  settlement 
entered  of  record ;  which  evidence,  vouchers,  documents  and  set- 
tlement shall  be  good  evidence,  in  any  suit  for  or  against  such 
executor,  administrator  or  guardian,  and  shall  not  be  impeached, 
unless  for  fraud  in  obtaining  the  same. — Clay's  Dig.  304,  §  37. 
It  is  under  the  influence  of  this  act,  that  we  have  held  that  the 
final  settlement  of  the  accounts  of  executors  and  administrators, 
made  in  the  Orphans'  Court,  showing  the  indebtedness  of  such 
executors  or  administrators,  is  conclusive  alike  upon  them  and 
their  securities. — Williams  v.  Howell,  4  Ala.  693 ;  Chilton  v. 
Parke,  14  Ala.  671 ;  Perkins  v.  Moore,  16  Ala.  9. 

It  is  however  argued  that  this  final  settlement  as  a  judgment, 
would  be  considered  void,  because  it  is  not  rendered  in  favor  of 
any  one,  and  no  execution  could  have  issued  upon  it,  for  the 
amount  ascertained  to  be  due  from  Measels,  the  guardian,  to  his 
ward.  This  may  be  true;  but  we  do  not  think  the  consequence 
follows,  that  the  settlement  is  not  evidence  of  an  indebtedness 
from  the  guardian  to  the  ward.  The  Orphans'  Court  had  ju- 
risdiction, and  its  orders  show  that  the  guardian  entered  into  a 
final  settlement,  and  he  w^as  found  indebted  ^294  65-100. 
This  is  evidence  of  a  debt  due  from  him  to  his  ward. 

The  next  question  that  grows  out  of  this  branch  of  the  case  is, 
whether  Hughes,  who  Avas  appointed  guardian  of  the  Avard  in  the 
stead  of  Measels,  is  chargeable  with  this  debt,  he  never  having  ta- 
ken any  measures  to  collect  it.  We  think  it  clear  that  a  guardian 
who  has  notice  of  a  debt  due  to  his  Avard,  should  not,  through  mere 
negligence,  suflfer  it  to  be  lost.  If  he  does,  he  should  be  charged 
with  the  amount. — Willis  v.  Willis,  16  Ala.  653 ;  Brazeal  v. 
Brazeal,  9  Ala.  491 ;  Duffie  v.  Buchanan  and  wife,  8  Ala.  27. 
The  evidence  shows  that  Surles,  one  of  the  securities  of  Mea- 
sels, was  solvent,  that  he  remained  in  the  State  for  more  than 
five  years  after  Hughes  was  appointed  guardian,  and  then  re- 
moved from  the  country,  whereby  the  debt  is  lost.  Had  mea- 
sures been  taken  by  Hughes  during  this  time  to  collect  the  debt, 
it  could  have  been  done.  But  it  has  not  been,  and  the  loss  is  fairly 
attributable  to  his  neglect,  and  he  must  bear  the  consequences. 
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It  appears  that  two  decrees  have  her^tdFore  been  rendered  in 
this  case,  both  of  which  have  been  reversed  by  this  court,  upon 
the  first  of  which  two  executions  were  issued.  One  was  delivered 
to  the  sheriff  of  Lowndes,  the  other  to  the  sheriff  of  Coosa.  The 
sheriff  of  Lowrdes  levied  on  certain  lands  as  the  property  6i 
Hughes,  which  he  sold  in  June,  1845,  and  John  L.  Tomlinson 
became  the  purchaser  bidding  a  sum  suflBcient  to  pay  all  the  costs, 
and  $78  98-100  of  the  principal.  In  Aug.  1847,  a  motion  was 
made  to  quash  the  executions,  and  set  aside  the  sale,  which  was 
granted.  There  is  no  evidence  that  the  money  was  refunded  to 
Tomlinson,  or  that  he  ever  obtained  possession  of  the  land.  The 
guardian,  Hughes,  asked  to  be  allowed  a  credit  to  the  amount  of 
this  sum,  wliich  was  refused  by  the  court,  and  he  excepted.  Wo 
think  the  court  correctly  refused  this  sum  as  a  credit.  It  is 
clear  that  the  execution  being  quashed,  and  the  sale  set  aside, 
Hughes  has  not  lost  his  title  to  the  land.  He  therefore  paid 
no  part  of  this  sum.  The  money  belonged  to  Tomlinson,  and 
Hughes  cannot  insist  upon  it  as  a  payment  by  himself.  But  it  is 
contended  that  it  ought  to  have  been  allowed  as  a  credit,  for  the 
reason  that  Tomlinson  being  the  security  of  Hughes,  Avho  is  now 
insolvent,  it  is  but  reasonable  to  presume  that  Mitchell  has  re- 
tained the  money,  because  he  had  an  equitable  right  to  it.  We 
will  not  discuss  the  right  of  Mitchell  to  retain  it,  nor  the  right 
of  Tomhnson  to  demand  it.  The  proceedings  are  against  Hughes, 
he  has  no  right  to  the  money,  and  consequently  cannot  insist 
upon  it  as  a  payment  by  him,  or  as  a  credit  to  which  he  is  en- 
titled. This  can  be  settled  between  Mitchell  and  Tomlinson,  if 
ever  Tomlinson  is  called  upon  to  pay  any  more,  if  indeed  it  has 
not  already  been  adjusted  between  them.  Under  the  execution 
delivered  to  the  sheriff  of  Coosa,  three  negi'oes  were  sold  as  the 
property  of  Hughes,  for  the  sum  of  $540,  which  Avere  purchas- 
ed by  William  Mastin,  who  was  also  one  of  Hughes'  securities; 
Mastin  did  not  pay  the  money,  but  executed  his  note  to  Mitchell 
for  the  amount;  afterwards  this  execution  Avas  quashed,  and  the 
sale  was  set  aside,  and  Mastin  and  Mitchell  agreed  that  the 
note  given  for  the  purchase  money  at  sheriff's  sale  should  be  con- 
sidered null  and  void,  and  it  never  has  been  collected;  another 
execution  issued  upon  the  second  decree,  and  two  of  these  three 
negroes  were  sold  under  it  for  $478  ;  they  were  levied  upon  in 
the  possession  of  Mastin.     It  is  not  shown  what  became  of  the 
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'  third  slave,  and  no  other  evidence  was  offered  to  show  that  it 
was  lost  to  Hughes  in  consequence  of  the  sale.  The  court  allow- 
ed him  a  credit  of  $478,  being  the  amount  for  which  the  two 
slaves  were  sold  under  the  second  decree,  but  refused  to  allow 
him  a  credit  for  the  value  of  the  other.  As  the  execution  upon 
the  first  decree,  under  wliich  the  slaves  were  sold,  was  quashed 
and  the  sale  set  aside,  and  Mastin  never  having  paid  the  pur- 
chase money,  it  is  manifest  that  the  title  of  Hughes,  even  if  it 
was  divest?d  by  the  sale,  was  restored  to  him,  and  in  the  absence 
of  all  proof  to  the  contrary,  it  is  but  a  reasonable  presumption 
that  he  regained  the  possession  of  the  slave,  or  at  all  events,  that 
the  value  of  the  slave  has  not  been  lost  to  him.  We  cannot  indulge 
in  the  presumption,  that  Hughes  has  never  regained  this  slave 
or  its  value,  there  being  no  proof  what  became  of  it.  It  is  not 
therefore  necessary  to  enter  into  an  examination  of  the  ques- 
tion, whether  Hughes  would  have  been  entitled  to  a  credit  for 
this  slave  or  its  value,  if  it  had  been  shown  that,  by  the  sale 
which  was  set  aside,  the  slave  was  lost  to  him.  We  think  the 
court  ruled  correctly,  in  allowing  him  a  credit  for  the  amount 
the  tAvo  slaves  bought  at  the  second  sale,  and  refusing  him  a 
credit  for  the  value  of  the  third. 

In  regard  to  the  cost  that  has  accrued  in  consequence  of  the 
litigation  of  the  item  of  |294  65-100,  we  think  the  court  correct- 
ly charged  them  against  Hughes.  The  controversy  grew  out  of 
his  failure  to  collect  this  sum  from  Measels  and  his  securities, 
it  therefore  grew  out  of  his  neglect,  and  he  was  properly  charg- 
ed with  the  debt.  We  can  see  no  reason  why  the  estate  of  the 
ward  should  bear  the  expense  of  litigation  which  grows  out  of 
the  neglect,  and  improper  conduct  of  the  guardian,  especially 
Avhen  he  is  unsuccessful,  and  is  charged  with  the  sum  in  refer- 

■  once  to  which  the  litigation  arose.  As  the  ward  is  entitled  to 
recover  this  sum  against  him,  and  the  litigation  was  improper 
on  his  part  in  denying  his  liability,  he  was  not  charged  with 
the  costs  improperly. — Jones,  adm'r.  v.  Dyer  and  wife,  16  Ala. 
221. 

Upon  the  whole,  we  can  discover  no  error  in  the  decree,  .and  it 
must  be  affirmed. 
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BOWER  et  aL  vs.  SALTMARSH. 

1.  When  issue  is  taken  upon  the  facts  stated  in  a  petition  for  a  superse- 
deas, neither  the  affidavits  of  the  parties  nor  the  depositions  of  in- 
competent witnesses  are  admissible. 

Error  to  the  Circuit  Court  of  Lowndes.  Tried  before  tlic 
Hon.  Geo.  Goldthwaite. 

Stone  &  Judge,   for  plaintiffs  in  error: 

1.  In  cases  of  application  for  the  satisfaction  of  judgments, 
the  affidavits  of  parties  are  competent  evidence,  and  are  suffi- 
cient to  prove  payment,  unless  the  facts  are  controverted  by  the 
oath  of  the  opposite  party. — Faulkner  &  Faulkner  v.  Chandler, 
11  Ala.725.  The  truth  of  the  affidavits  is  not  controverted 
by  the  oath  of  the  opposite  party,  or  by  other  testimony. 

2.  Payments  made  in  specific  articles,  or  merchandise,  if  ac- 
cepted as  such,  are  as  good  as  payments  in  money.  In  this 
case  M'e  think  the  proof  clear  that  the  whole  account  was  to  be 
taken  as  payment ;  and  if  Ave  are  at  fault  in  this,  there  can  be 
no  doubt  that  the  ^1000  was  to  be  payment  pi'o  tanto. — Solo- 
mon Damer  v.  Sinclair,  15  Vermont,  495. 

3.  Proceedings  of  this  character  are  governed  by  the  rules 
which  govern  chancery  proceedings.  This  being  the  case,  this 
court  should  proceed  to  render  such  judgment  as  the  primary 
court  should  have  rendered,  and  enter  satisfaction  in  whole  or  in 
part,  as  the  facts  of  the  case  may  justify. 

G.  W.  Gayle,  contra: 

1.  The  evidence  of  Bower  and  Haig  was  properly  excluded, 
because,  1st,  a  party  to  whom  a  chose  is  due  by  parol,  cannot 
be  a  witness  against  defendant,  when  sued  on,  even  for  the  use  of 
another.  The  supersedeas  is  a  suit  upon  the  chose  for  the  use  of 
petitioner. — See  Goodwin  v.  Harrison,  6  Ala.  438  ;  Houston  v. 
Prewtt,  8  Ala.  846.  2d,  They  are  directly  interested  in  the 
ovent  of  the  suit,  being  still  liable  to  Smith  if  the  transferred 
account  is  not  allowed. — See  Bean  \.  Pearsall,  12  Ala.  592 ; 
Taylor  v.  Paullin,  11  Ala.  512. 

2.  The  affidavit  of  Smith  was  properly  excluded  from  the  trial, 
as  evidence,  because,  1st,  he  is  a  party  to  the  record,  being 
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plaintiflf  in  the  suit,  and  cannot  give  evidence  for  himself » — See 
Stone  V.  Bibb,  2  Ala.  100  ;  ib.  388  ;  Owen  et  al.  v.  Paul,  16  Ala- 
130.  2d,  Supersedeas  allowed,  is  the  commencement  of  a  suit. 
See  Shearer  v.  Boyd,  10  Ala.  279. 

3.  Smith's  remedy  is  in  a  couirt  of  eqiaty,  to  apply  the  trans- 
ferred account  to  the  judgment,  if  the  account  is  correct,  &c- 
There  l6t  him  go. 

CHILTON,  J. — This  was  a  proceeding  by  supersedeas  to 
obtain  a  credit  upon  arn  execution  for  eertaiin  sums  which,  it  is 
alleged,,  Saltmarsh  agreed  should  be  allowed  as  such.  Issue  was 
taken  upon  the  facts  set  forth  in  the  petition,  and  by  agreement 
of  the  counsel,  was  submitted  to  the  court  to  be  tiried  as  by  the 
jury. 

The  plaintiffs  offered  to  read  the  affidavit  of  Smith  and  the- 
deposition  of  Wm.  Bower,  two  of  the  plaintiffs,  and  also  the 
deposition  of  one  Haig,  the  partner  of  Bower,  to  prove  the  cred- 
its insisted  upon ;  Haig  being  offered  to  prove  an  account  whicb 
he  had  transferred  to  Smith,  and  which  constituted  one  of  tho 
items  sought  to  be  established  as  a  payment.  It  will  thus  be 
seen,  that  two  of  the  witnesses  Avere  parties  to  the  suit,  and  the 
other,  as  the  transferror  of  a  chose  in  aeti©B,,was  clearly  interes- 
ted in  making  such  testimony  as  would  render  his  transfer  effec- 
tual. But  it  is  insisted  by  the  plaintiffs  in  error,  thai  the  pro- 
ceeding by  supersedeas  is  unlike  proceedings  in  an  ordinary  suit ; 
that  it  is  in  the  nature  of  an  equitable  remedy,  and  that  the 
parties  should  be  allowed  to  testify,  or,  which  is  the  same  thing, 
to  submit  their  affidavits  as  to,  the  matters  involved,  and  we  arc- 
referred  to  the  case  of  Failkaer  v.  Chandler,  (11  Ala.  725,)  as 
sanctioning  this  practice..  That  was  a  motion  to  enter  satisfac- 
tion of  a  judgment,  upon  the  giround  that  a  judgment  had  beeit 
rendered  against  the  defendant  for  the  same  demand  attempted 
to  be  enforced  against  him  by  execution,  on  a  garnishment  which 
he  had  paid,  and  the  record  evidence  of  Avhich  garnishment  process; 
and  judgment  he  produced  in  court.  The  parties  being  in- 
forn^d  that  they  could  submit  affidavits  if  they  thought  proper,. 
ChaDidler,  who  sought  to  establish  the  facts,  made  affidavit  tO' 
the  facts  stated  in  his  petition,  which  averred  the  judgment  on 
the  garnishment  and  its  payment  by  him;  and  the  defendant,  it  is^ 
said,  decl  ined  to  make  affidavit,  but  objected  to  the  allowance  of 
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■  t<he  affidavit  of  the  plaintiff  in  the  motion.  The  court,  howevei', 
decided  that  upon  a  motion  to  enter  satisfaction  of  a  judgment, 
the  affidavits  of  the  parties  were  admissible,  and  that  an  affida- 

^  vit  of  the  payment  made  by  the  party   seeking  to  establish  it 

■  was,  prima  facie,  sufficient,  unless  contradicted  by  the  other 
party. 

It  is  unnecessary  in  the  case  before  us  to  call  in  question  the  de  - 

•  cision  just  referred  to.  We  are  aware  that  the  courts  have  gone 
great  lengths  in  receiving  affidavits  and  cross  affidavits,  in  regaixl 
to  matters  of  fact  which  are  involved  in  the  exercise  of  their  di«- 

'  cretionary  powers  in  granting  or  overruling  motions.  The  case 
before  us  is  a  suit  by  supersedeas,  and  issue  was  regularly  made 
up,  as  in  other  cases,  to  be  tried  by  a  jury,  and  that  the  parties 

■  agreed  to  substitute  the  court  for  the  jury  does  not  affijct  the 
rules  of  evidence.  Now,  if  the  case  of  Faulkner  v.  Chandler 
intended  to  affirm  the  doctrine  that  upon  the  trial  of  such  issue 
the  parties  themselves  would  in  all  oases  be  competent  witnesses, 
or  that  their  ex  parte  affidavits  could  be  received  against  the 
consent  of  the  opposite  party,  we  should  not  hesitate  to  depart 
from  it.  We  have  several  times  intimated  that  the  proceeding 
by  supersedeas  was  in  the  nature  of  the  obsolete  writ  of  audita 
querela.  According  to  the  English  practice,  where  the  defen- 
dant was  unquestionably  entitled  to  relief  upon  audita  qtierele, 

i  the  courts  would  relieve  him  on  motion,  without  driving  him  to 
that  writ;  (Lester  v.  MundelU  B.  &  P.  427  ;  Giles  v.  Nathan, 
5  Taunt.  558  ;)  but  where  the  relief  was  questionable,  the  court 
•would  not  dispose  of  the  case  upon  motion,  but  Avould  leave  the 
rdefendant  so  to  proceed  that  the  plaintiff  could  demur  or  bring 
error. — lb. ;  see  also  Bing.  on  Ex.  264.     In  the  case  before  us, 

■  the  issue,  as  we  have  said,  was  regularly  made  up  to  be  tried  by 
a  jury,  and  must  be  tried  as  other  issues  of  fact  submitted  in 
ordinary  cases.  We  will  not  say  that  the  court  had  not  the  poAver 
to  entertain  a  motion  to  enter  satisfaction,  aside  from  the  pend- 
ing proceedings,  had  it  clearly  appeared  that  the  judgment  was 
satisfied  ;  but  the  judge  was  not  bound  to  <lo  so,  and  should  not 
have  done  so,  the  facts  being  doubtful  and  controverted.  Upon 
this  trial,  we  think  it  clear  that  the  court ;  pi'operly  rejected  the 
affidavits  of  the  parties,  and  the  deposition  of  Haig,  who  was 

•  clearly  interested. 

•Let  the  judgment  beaffirmed. 
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WILLIAMS  &.  WIFE  t;^.  HARRISON,  GUARDIAN,  Lt.. 

l;j  Guardians,  executors  anil  administrators,  who  enter  into  a  joint  . 
bond  for  the  faithful  performance  of  their  duties,  are  hable  for  tlie  , 
acts  and  defaults  of  eaoh  other,  unlessthe  b&nd  itself  shows,  that  they  did 
not  intend  to  become  bound  for  each  other's  defauhs. 

2.  TheOrphans'  Court  has  jurisdiction  to  compel  guardians  who  have 
giyen  a  joint  bond  to  account  for  each  other's  defaults. 

;j..  Itseems,  that  the  Orphans' Court  may  render  a^onii  decree  against  joint  : 
executors,  administrators  or  guardians,  when  they  are  jointly  liable, 
for  ihe  acts  of  each  other. 

4.  When  guardians  have  given  a  joint  bondyand  one  of  them  dies  in- 
solvent, the  surviving  guaidian  may  be -directly  charged  in  the  Or-- 
})hans'  Court,  not  only  whh  his  own  defaults,  but  also  with  tliose  of'-s 
the^  deceased  guardian. 

5.  When  two  guardians  have  given  a  joint  bond,  one  i^  not  liable  for: 
a  default  comn:iitted  by  th©'  other,  while  sole  guardian,  before  the  - 
execution  of  their  joint  bond. 

6.  When  money  is  shown  tahave  come  to  the  hands  of  a  guardian  at 
a  particular  time,  and  there  is  no  evideuoe  whatever  that  any  dispo- 
sition has  been  made  of  it,  it  is  the  province  of  the  jury  to  decide 
Avhether  it  continued  in  her  possession  until  a  particular  time  after- 
wards. 

7..  U«t  when  a  gnardian  is  shown  to  have  received  money  at  a  cer-  - 
fain  time,  and  there  is  -also  evidence  tending  to  show  that  she  hatl 
used  it  prior  to  a  certain  subsequent  time,   the  presumption  that  it 
continued  in  her  possession  until  such  subsequent  time  cannot  be  . 
drawn,  either  by  the  caurt,  or  by  the  jury,  for  the  purpose  of  charg-  - 
ing  a  surety  with  it. 

8.  A  guardian  who  has  acted  as  such  for  only  seven  months,  will  hot  ' 
be  charged  with  the  amount  of  a  debt  due  from  apreceding  guardian,, 
on  the  ground  of  neglect  in  not  having  collected  it,  when  it  is  shown 
tha,t  the  sureties  of  the  former  guardian,  who  are  bound  for  it,  are 
entirely  solvent. 

EjRROR  to  the  Probate  Court.of  LoT\'ndcs.  . 

;fc|UMORE  and  Judge,  for  plaintiffs  in  error: 

Guardians'  accounts  and  settlements  are  placed  on  the  same 
footing  as  those  of  administrators. -r-Clay's  Dig,  .§  27,  226  ;  ib. 
§  38,  304  ;  ib.  §  42,  304. 

Settlements  of  Harrison  and  Larkins,  in  October,  1840,  "vvcre 
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defective,  and  were  not  evidence,  and  the  same  as  to  that  of  Har- 
rison, in  October,  1840. — Ashley  v,  Ashley^  15  Ala.  75 ;  Willis 
V.  Ashhj,  16  Ala.  052. 

Principals  in  bond  are  liable  for  each  other's  acts  as  sureticj*, 
and  are  primarily  liable  before  their  sureties. — Little  v.  Heard, 
16  Ala.  358 ;  Little  v.  Knox,  15  Ala.  5T6 ;  Kavanangh,  v. 
Thompson,  16  Ala.  817-823. 

The  presumption  is,  that  she  had  this  money,  and  brought  it 
into  the  joint  guardianship. — Townsend  v.  Everett,  4  Ala.  607; 
Governor  v.  Robbins,  7  Ala.  79  ;  Dumas  v.  Patterson,  9  Ala. 
484. 

The  accounts  filed,  and  Mrs.  B's  declarations,  are  part  of  tlio 
res  gestae^  made  while  actiiJg  in  the  performance  of  an  official 
dut3^ — Bondurant  v.  Bank  of  Ala.  7  Ala.  830  ;  Townsend  v. 
Everett,  4  Ala.  607. 

An  administrator  is  -chargeable  on  his  settlement  with  a  note 
due  by  him  to  his  intestate. — Dnffie  v.  Buchanan,  8  Ala.  27  ; 
Purdom  v.  Tipton,  9  Ala.  914;  Childress  v.  Childress,  3  ib.  752. 

T!ie  ward  is  entitled  to  a  joint  settlement,  and  cf  course  a 
joint  judgment  against  the  guardians,  for  what  was  received  by 
each,  and  Harrison  is  liable,  whether  there  was  a  devastavit  or 
not,  because  they  are  but  the  principal. — Kavanaugh  v.  Thomp- 
son, 16  Ala.  823  ;  Little  v.  Knox,  15  Ala.  576;  and  the  bond 
is  not  that  administration. 

Execution  cannot  issue  against  the  sureties  of  deceased  exe- 
cutor or  administrator,  on  return  of  no  property,  where  the  set- 
tlement is  made  by  the  representative  of  the  deceased  executor 
or  administrator. — Jenkins  v.  Gray,  16  Ala.  100. 

Harrison  is  estopped  from  denying  that  he  was  sole  guardian. 
Thompson  v.  Burdurant,  15  Ala.  346. 

When  there  is  no  decree,  a  suit  cannot  be  sustained  against 
the  sureties  on  the  settlement. — Judge  r.  French,  3  S.  &  P. 
263. 

Unless  there  a  is  final  settlement,  or  a  partial  one  ordering  dis- 
tribution and  refunding  bond'  rendered,  suit  cannot  be  sustain- 
ed against  the  sureties*- — Judge  v.  Coalter,  3  S.  &  P.  348. 

If  assets  are  fixed  in  the  hands  of  the  administrator,  and  his 
inability  to  pay  is  shown,  there  is  a  devastavit,  and  the  suit 
may  be  sustained  against  the  sureties. — Judge  v.  Coalter,  3  S. 
&  P.  348. 
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The  death  was  a  conversion,  especially  with  insolvency. — 
Governor  V.  Stonum,  9Ala.  679-684. 

Where  a  minor  at  fourteen  chooses  a  guardian,  and  it  is  al- 
lowed by  the  court,  the  previous  appointment  is  tacitly  super- 
seded, and  the  guardian  required  to  settle  his  accounts. — Kelly 
v.  Smith,  15  Ala.  687. 

Harrison  cannot  question  his  own  appointment  in  a  collateral 
proceeding.  The  former  guardian  could  not  do  it  except  in  a 
<lirect  proceeding. — Speight  v.  Knight,  11  Ala.  464 ;  Boyett  v. 
Ker,  7  Ala.  9  ;  White  v.  Brown,  7  Monroe,  446. 

Where  a  former  guardian  has  been  appointed,  the  court  can- 
not appoint  another,  unless  the  first  has  been  renounced  or  re- 
voked.— Bledsoe  v.  Burt,  6  Yerg.  458. 

The  ward  might  object,  but  not  Harrison.  Steele's  appointment 
was  then  void,  the  joint  guardianship  being  still  in  existence,  and 
his  act,  as  such,  cannot  affect  the  ward's  rights. 

Inventory  is  evidence  of  their  acting  as  joint  guardians;  so 
also,  the  account  filed,  and  the  bond  given. — This  is  evidence 
against  them,  but  the  inventory  if  evidence  for  them  is  only^jrz- 
mafade,  which  may  be  rebutted. 

Where  an  administrator  leaves  the  State,  and  the  ordinary  in 
South  Carolina,  grants  letters  to  another,  this  in  itself  is  a 
sufficient  revocation  of  the  former  letters. — McLaurinv.  Thomp- 
son, Dudley,  S.  C.  335. 

A  widow,  executrix  under  the  will,  may  decline  acting,  and  yet 
be  appointed  administratrix  with  the  will  annexed,  and  act  joint- 
ly with  another  administrator,  and  her  acceptance  of  this  latter 
appointment  would  not  make  her  executrix  in  fact,  but  would  be 
rather  evidence  of  her  renunciation;  nor  would  the  appointment 
of  the  administrator  be  void  or  irregular. — Briscoe  v.  Vick- 
liff"e,  6How.  157. 

Campbell,  Bolling,  Mays,  and  J.  B.  Stone,  contra  : 

1.  Defendant  in  error  was  cited  by  the  Probate  Court  to  settle 
his  accounts  as  joint  guardian,  and  also  as  sole  guardian  of  Em- 
ily Browning,  now  Emily  Williams.  He  has  done  so.  He  is 
not  called  upon  in  this  proceeding  for  the  acts  and  defaults  of 
his  co-guardian,  Mrs.  Elizabeth  Browning,  now  deceased. 

2.  Joint  executors,  administrators  and  guardians  are  not  lia- 
ble for  each  other's  acts  at  common  law.     They  are  liable  only 
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for  joint  acts,  and  each  is  liable  for  his  separate  acts.— Stewart 
V.  Connor,  9  Ala.  803 ;  11  Johns.  R.  16. 

3.  It  is  only  the  giving  a  joint  bond  that  makcB  them  liable 
for  the  acts  of  each  other.     Qgiere — Does  that?     Harrison,  by 
the  joint  bond,  is  only  security  for  Mrs.  Browning,  if  liable  to 
that  extent. — Boyd  v.  Boydy.3  Gratt.  113;  Kirby  v.   Turner, 
1  Hopk.  Ch.  R.  309 ;  Fonb.  .Eq.  468  ;  5  Johns,  Ch.  R.  296  ;  8 
Leigh's  R.  54 ;  15  Ala.  576. .  Being  only  security,  he  cannofc 
be  proceeded  against  without  a  decree  and  an  execution  returned 
"•no  property,"  against  Mrs.  Browning. — Judge  County  Court 
v;  French,  3  S.  &  P.  263;  Judge  Limestone  County  Court  v; 
Coulter,  et  al.f  3  S.  &  P.  348  ;  .Faulk  v.  Judge  Monroe  County 
Court,  2  Port.  538  ;  Thompson  v.  Bondurant  &,  King,  15  Ala*.. 
346  ;  Little,  et  al.  v.  Heard,.e^  a/.,  16  Ala.  358  ;  Jenkins  et  ali.. 
V.  Gray  et  aL  16  Ala.  100.     A  party  pursuing  a  summary  rem- 
edy must  comply  strictly  with  the  requirements  of  the  statute..! 

4.  The  account  of  Mrs.   Browning  filed  on  2d  September,. 
1839,  is  not  evidence  against  Hai-rison..    It  was  prior  in  time  to 
the  execution  of  the  joint  bond,  though  on  the  same  day.     It. 
would  at  most  be  evidence  only  of  the  fact  that  the  account  waa 
filed,  and  not  of  what  it  contained.     It  might,  perhaps,  be  pri-^- 
ma  facie  against  her  former  securities — see  4  Ala.   607.     As 
w^ll  might  it  be  contended  that  the  judgment  by  default  in  the 
fall  of  1841,  was  an  admission  that  the  money  was  then  on 
hand,  as  that  Mrs.  Browning  had  it,  on  the  2d  of  September,, 
1839.     The  mind  cannot  be  satisfied  from  the  evidence  in  the 
record  that  it  was  in  her  possession  at  either  of  those  periods.-v 
The  evidence  should  show  affirmatively  that  it  was  in  her  posses-  - 
sion  during  the  joint  guardianship. — 9  Ala.  487  ;   1  Hoav.  104  ; . 
1   McLean,  493;. 5  How.  29;  15  Peter's  187;  9  Watts  & 
Serg.  .109. 

5.  To  make  the  defendant  liable  in  any   proceeding,  the 
$2,718  98-100  must  have  been  on  hand  during  the  joint  guar-- 
dianship.     The  evidence  shows  sufficiently  clear  that  the  money 
was  not  on  hand  when  the  joint  bond  was  executed,  or  after.    Mrs  • . 
Browning  kept  up  the  family  establishment,  .she  loaned  her  son  . 
juoney,  bought  a  negro  at  a  high  price,  paid  only  a  part  of  thi»'' 
debt  when  it  fell  due,  she  kept  no  separate  account  for  het 
daughter,  in  fact  kept  no  accounts  for  herself  or  daughter ;   she 
borrowed  money  from  her. son-in-law,  Steele,  soon  after  the  mar- 


■  lUl  -ALABAMA.         ^-  281 

Williams  &  Wife  v.  Harrison,  Guard'n,  &c. 

riage  with  Larkins,  which  was  in  October  or  November,  18S9  ; 
she  contracted  a  debt  shortly  before  her  marriage,  and  one  of 
her  negroes  was  sold  under  execution  after  the  marriage  to  pay- 
it;  she  owed  several  other  debts  which  she  never  paid,  bought 
no  property  after  the  2d  September,  1839,  for  which  she  paid ; 
Steele  made  out  her  accounts  for  the  court.  He  made  out  the 
one  filed  2d  September,  183.9.  If  she  then  had  money  on  hand, 
he  did  not  know  it.  Her  other  son-in-law,  Greorge  Walker, 
knew  of  no  money  she  had  on  hand  on  2d  September,  1839,  or 
after.  They  both  hved  near  her.  At  her  death  she  had  na 
money,  neither  had  she  notes  for  money  loaned,  either  individu- 
ally or  as  guardian.  The  debts  contracted  before  the  giving 
the  joint  bond,  and  the  support  of  the  family,  &c.,  must  have 
been  paid — they  are  not  presented  to  her  executor. 

6.  Harrison  is  not  hable  on  the  ground  of  laches.  He  would 
not  be  required  to  collect  the  money  in  the  short  time  he  had  to 
do  it  in,  even  if  loss  to  the  ward  had  been  the  consequence, 
Mrs.  Browning  was  as  solvent  in  the  Fall  of  1840,  when  Harri- 
son resigned  and  turned  over  the  property  of  his  ward  to  Steele, 
who  succeeded  him  as  guardian,  as  she  was  before.  Her  secu- 
rities on  the  former  bond  also  continued  solvent,  and  are  now 
solvent.  No  injury  has  resulted  by  Harrison's  not  collecting 
the  money.— See  15  Ala.  333  ;  6  Watts,  185. 

DARGAN,  C.  J. — Ehzabeth  Browning  being  guardian  of 
Emily  Browning,  now  Mrs.  Williams,  on  the  2nd  day  of  Sep- 
tember, 1839,  returned  to  the  Orphans^  Court  of  Lowndes  an 
account  current,  showing  that  she  was  then  indebted  to  her  ward 
in  the  sum  of  $2718  99-100.  On  the  same  day,  she  applied  to 
the  court  to  have  Edmund  Harrison  appointed  to  act  jointly 
with  her  as  guardian,  and  upon  her  apphcation,  joint  letters  of 
guardianship  were  issued  to  the  said  Elizabeth  and  said  Harri- 
son, who  thereupon  entered  into  a  joint  bond  in  the  penal  sum  of 
$30,000,  with  condition,  well  and  truly  to  perform  all  the  duties 
that  were  or  might  be  required  of  them  bylaw  as  such  guardians. 
In  October  afterwards,  a  joint  inventory  was  returned  by  the 
two  guardians,  but  in  this  inventory,  the  sum  returned  by  Mrs. 
Browning  as  due  to  her  ward  on  the  2nd  September,  1839,  is  not 
mentioned. 

•    Mrs.  Browning  afterwards  intermarried  vrith  Larkins,  and 
19 
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died  insolvent  Avithout  ever  having  accounted  for  this  sum,  and 
the  object  of  this  suit  is  to  charge  Harrison  with  its  payment. 
This  statement  of  the  facts  gives  rise  to  the  first  two  questions 
cf  law  presented  by  the  argument  of  the  plaintiflf's  counsel.  First, 
that  guardians  who  enter  into  a  joint  bond  faithfully  to  perform 
their  duties  as  such,  are  liable  for  the  acts  and  defaults  of  each 
other;  and  secondly,  that  they,  or  either  of  them,  may  be  made 
to  account  in  the  Orphans'  Court,  for  each  other's  defaults.  In- 
dependent of  all  decisions,  I  should  not  hesitate  to  hold,  that 
guardians  who  enter  into  a  joint  bond  are  liable  for  each  other's 
acts.  The  condition  of  the  bond  is,  that  they  shall  well  and  tru- 
.  ly  perform  all  their  duties  as  guardians.  Now,  if  one  fail  to 
perform  his  duty  as  such,  the  condition  is  broken,  and  every 
party  to  the  bond  must  be  held  liable,  otherwise  we  should  con- 
strue the  bond  not  as  a  joint,  but  as  a  several  obligation.  I  can- 
not conceive  how  the  condition  of  a  joint  bond  can  be  said  to  be 
broken  as  to  one  of  the  obligors,  but  not  as  to  the  other.  To 
hold  that  it  may,  would  be  to  construe  it  as  the  several  bond  of 
each,  and  not  the  joint  bond  of  both. 

But  we  tliink  it  is  settled  by  the  adjudged  cases,  that  if  two 
or  more  guardians,  executors,  or  administrators,  join  in  a  joint 
bond  for  the  faithful  performance  of  their  duties  as  such,  they 
are  liable  for  the  acts  of  each  other.     In  the  case  of  Clark  and 
Wife  v.  The  executors  of  Williams,  6  Gill  &  John,  288.  two 
administrators  joined  in  a  bond  for  the  faithful  performance  of 
their  duties,  and  the  question  was  whether  they  were  liable  for 
the  acts  of  each  other.     It  was  insisted  that  they  were  not,  upon 
the  common  law  rule,  that  one  administrator  was  not  liable  for 
the  devastavit  of  his  co-administrator,  unless  he  in  some  way 
contributed  to  its  commission.     But  the  court  said  that  they 
could  not  adopt  the  consti'uction  attempted   to   be  given  to  the 
bond,  that  it   was  the  separate  bond  of  each  administrator  in 
which  the  securities  were  bound  for  both,   but  the  administra- 
t  )rs  not  bound  for  each  other.  Had  the  administrators  designed  to 
place  themselves  in  that  attitude,   they  should  have  executed 
separate  bonds. — In  the  case  of  Collins   v.   Carlisle,  7  B.  Mon- 
roe, 15,  the  court  of  appeals  of  Kentucky  say,  that  administra- 
tors who  give  a  joint  bond  are  liable  jointly  for  the  acts  of  each 
other.     So  in  the  case  of  Hughlett  v.  Hughlett,  5  Humph.,  453, 
the  Supreme  Court  of  Temiessee,  held  that  joint  executors,  exe- 
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cuting  a  joint  bond  with  securities,  are  each  responsible  to  credi- 
tors and  distributees  for  the  acts  of  each  other.  The  same  prin- 
ciple is  admitted  in  the  case- of  Brazier  v.  Clark,  5-Pick.  96;  Brat- 
ten  V.  Bateman,  2  Dev.  Equ.  R.  116  ;  Morrow  Vi.  Peyton,  8 
Leigh,  54. — See  also  Little  v.  Knox,  15  Ala.  576*  The  only- 
case  I  have  seen  that  holds  a  contrary  doctrine,  is  the  case  of 
Kirby  and  Wife  v.  Turner,  et  al.  1  Hopkins  Ch.  R.  309,  It 
was  held  in  that  case,  that  guardians  who  had  executed  a  joint 
bond  were  not  bound  for  the  separate  acts  and  defaults  of  each 
other,  but  that  they  were  jointly  bound  for  their  joint  acts,  and 
separately  bound  for  their  separate  acts  in  which  the  other  did 
not  in  any  manner  participate.  This<;ase  denies  that  the  joint  bond 
alters  the  liability  of  joint  guar dians^  and  holds  that  it  is  the 
same  that  it  was  at  the  common  law,  or  that  it  would  have  been 
if  they  had  given  each  a  separate  bond  for  his  own  acts.  I  can- 
not, however,  doubt,  but  this  case  is  wrong,  and  I  think  the  error 
is  in  this,  that  the  condition  of  the  bond,  being  that  both  will 
well  and  truly  dischai;ge  their  duties  as  guardians,  it  is 
broken,  if  one  only  makes  default,  and  if  the  condition  be  bro- 
ken, the  obligors  must  be  bound.  We  consider  the  ^correct  rule 
to  be,  that  guardians,  executors,  and  administrators  who  join  in 
a  joint  bond,  are  liable  for  the  acts  and  defaults  of  each  other, 
and  if  they  would  avoid  responsibility  for  each  other's  acts,  they 
must  give  separate  bonds,  or  if  but  one  bond  be  given,  it  must 
appear  from  the  instrument  that  they  did  not  intend  to  become 
bound  for  each  other's  defaults. — Perkins  &  Elliott  v.  Mayfield, 
4  Ala.  417.  The  bond  before  us  made  the  guardians  liable  for 
their  joint  acts,  and  also  for  the  acts  of  each  other  from  the  time 
it  was  executed. 

2.  We  think  they  may  be  compelled  to  account  for  each  oth- 
er's defaults,  in  the  Orphans'  Court,  (now  called  the  Court  of 
Probate.)  Their  liability  arises  out  of  the  bond  which  they 
execute  as  guardian,  and  we  do  not  think  it  can  be  denied,  that 
this  court  has  full  jurisdicti<m  to  compel  guardians  to  account 
to  their  wards  for  all  debts  or  personal  liabilities  growing  out  of 
their  character  as  guardian,  and  due  from  them  to  their  wards. 
In  the  case  of  Duffie,  adm'r.  v.  Buchanan  &  Wife,  8  Ala.  27,  it 
^yirwas  held  that  on  a  final  settlement  of  an  administrator's  account 
^,in  the  Orphans'  Court,  he  might  be  charged  with  the  amount  of 
a  note  due  from  him  to  the  intestate,  because  it  was  assets  in 
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his  hands. — See  also  Childress  v.  Childress,  8  Ala.  752.    We 
eaimot  distinguish  these  cases  in  principle  from  the  case  before 
us.     Here  tlie  guardian   is  under  a  liability  to  his  Arard  gvo^x- 
ing  out  of  his  bond  as  guardian;  it  must'  therefore  be  consid- 
ered as  a  debt  due  from  him  as  such,  and  he  must  be  accounta- 
ble in  the  Orphans'  Court.     But  it  is  contended  that;  the  wainl 
'would  not  be  entitled  to  a  joint  decree   against  her  guardians, 
■  though  bound  for  the  acts  of  eaeh  other,  and  if  not  entitled  to  a 
joint  decree,,  such  liability  cannot  be  enforced  in  the  Orphans' 
Court.     In  the  case  of  Kavanaugh  &  wife  v.  Thompson  &  wife, 
16  Ala.  817,  it  was  intimated  by  this  court,  that  distributees 
were  entitled  to  a  joint  decree  against  administrators,  who  had 
given  a  joint  bond,  which  rendered  them  liable  for  each  other's 
acts,  but  it  was  not  necessary  to  decide  the  point  in  that  case.. 
Nor  is  it  necessary  to  decide  it  in  this,  for  whether  the  decrees 
should  be  joint  or  several  in  the  first  instance,  wa  think  it  clear 
that  when  one  guardian  is  dead,,  and  his  estate  insolvent,- the  ■ 
surviving  guardian  may  be   direetly  charged,  not  only  with  his 
own,  but  his  co-guardian's  defaults. 

In  conclusion,  however,  upon  this  question,,  we  will  add,, 
that  we  do  not  perceive  any  valid  objection  to  the  praotice  of ' 
rendering  a  joint  decree  against  joint  executors,  administrators  or 
guardians,  when  they  are  jointly  liable  for  the  acts  of  each  other.. 
But  as  it  is  not  indispensably  necessary  to  decide  that  point,  it 
may  be  considered  as  an  open  question  until  the  precise  point  is 
presented  for  adjudication. 

Coming  to  the  conclusion  that  joint  guardians  who  have  giv- 
en joint  bonds,  intending  to  bind  themselves  jointly,  are  liable 
for  the  acts  of  each  other,  and-  that  they  may  be  compelled  to 
account  for  each  other's  defaults  in  the  Orphans'"  Court,  the 
next  inquiry  is,  whether  the  joint  bond  of  Mrs.  Browning  and 
Harrison  covers  this  sum  admitted  by  her  to  be  due  in  her  re- 
turn of  the  2nd  of  September,  1839..  It  is  admitted  by  the 
counsel  of  the  plaintiffs  in  error,  that  if  this  sum  of  $2,718  had 
been  converted  by  Mrs.  Browning  before  that  time,. if  she  did 
not  have  the  money  on  hajid  at  the  time  of  executing  the  joint 
bond,'  then  this  siam  is  not  covered  by  it,  for  the  bond  does  not 
bind  Harrison  for  the  defaults  or  acts  of  Mrs.  B&'owning  done 
or  committed  before  its  execution.  The  hability  of  Harrison 
for  this  sum,  lipon  the  bond  executed  jointly  by  himself  and  Mrs. 
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^Browning,  depends  on  the  fact,  wliether  she  had  used  the  mo- 
•  ney  before  the  2nd  of  September,  1839,  when  the  bond  wasexe- 
'  cuted.  To  solve  this  question,  we  must  look  to  the  evidence 
•alone.  It  must  be  admitted  that  the  return  made  by  Mrs. 
Browning  on  the  2nd  September,  1839,  showing  this  balance  due 
her  ward,  is  not  evidence  Avithin  itself  against  Harrison.  But 
as  Steele  in  his  testimony  states,  that  the  account  was  made  out 
by  him  as  instructed  by  Mrs.  Browning,  and  at  her  request, 
•••and  that  she  then  stated  that  she  had  received  the  amounts  with 
which  she  charged  herself  from  the  sale  of  the  crops  of  cotton, 
we  must  consider  that  there  is  proof  that  Mts.  Browning  came 
into  the  receipt  of  the  sums  of  money  at  the  respective  times 
and  in  the  manner  in  which  she  charged  herself.  What  Mrs. 
Browning  said  at  the  time  of  making  out  the  account,  is  made  evi- 
dence against  Harrison,  because  it  Avas  brought  out  by  him  on  the 
cross  examination  of  Steele.  This  is  the  only  evidence  to  show 
that  Mrs.  Browning  ever  received  any  money  of  her  ward's  with 
the  exception  of  the  further  proof,  that  the  cotton  for  the  yearot 
1835,  1836,  1837,  and  1838,  raised  jointly  by  the  labor  of 
-the  slaves  of  Mrs.  Browning  and  her  ward,  was  sold  by  her.  It 
is  insisted  that,  as  this  evidence  shoAvs  the  money  to  have  been 
once  in  the  possession  of  Mrs.  BroAvning,  it  is  to  be  presumed 
that  she  retained  it  in  possession  as  guardian,  until  the  time  of 
rendering  her  account,  and  the  execution  of  the  joint  bond  by 
herself  and  Harrison.  I  will  not  say  that  it  Avould  be  improper 
•to  draw  such  an  inference  in  the  absence  of  all  other  proof,  but  to 
my  mind,  it  Avould  be  a  very  Aveak  and  inconclusive  presumption. 
In  the  case  of  the  United  States  v.  Myers,  1  McLean,  493, 
the  question  was,  Av^hether  the  securities  of  Peter  Wilson,  Avho 
Avas  receiver  of  money  at  a  land  office,  were  bound  for  an  amount 
that  had  come  to  his  hands  before  the  executiqn  of  the  bond. 
That  depended  on  the  fact,  whether  the  money  had  been  convert- 
ed before  the  bond  was  executed.  The  only  evidence  to  charge 
^he  securities  was  his  quarterly  returns  made  to  the  Secretary 
•of  the  Treasury,  shoAving  the  balance  in  his  hands;  and  it  was 
■contended  that  the  presumption  Avas,  that  the  money  continued 
in  his  possession  until  the  bond  was  executed.  Judge  McLean, 
in  the  course  of  his  Qpinion,  said,  "  the  receipt  of  the  money  by 
the  receiver  may  be  admitted ;  but  suppose,  as  the  fact  proba- 
bly Avas,  that  he  applied  it  to  objects  of  a  private  nature  before 
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the  execution  of  the  bond;  no  one  would  contend  that  the  sure- 
ties were  liable.  The  default  in  this  view  was  complete  before' 
the  date  of  the  bond,  and  there  could  be  no  liability  on  the  sure- 
ties, unless  the  bond  expressly  provided  for  the  case;  and  unless 
there  had  been  more  evidence  before  the  jury,  the  defendant 
could  not  be  charged  with  any  part  of  this  defalcation."  He 
further  says,  in  the  same  case,  'Sf  it  had  been  shown  that  the 
whole  or  any  part  of  the  balance  due  at  the  date  of  the 
bond,  came  into  the  hands  of  the  receiver  subsequent  to  its  date,, 
or  if  it  had  been  shown  that  the  balance  was  in  the  hands  of  the 
receiver,  not  presumptively,  but  in. fact,  at  the  date  of  the  bond,, 
the  surety  would  be  liable.  But  there  appears  to  have  been  no 
evidence  before  the  jury,  that  the  balance  was  in  the  hands  of 
the  receiver  at  the  date  of  the  bond,  or  that  it  came  into  his 
hands  subsequently." 

From  this  opinion,  it  appears  that  Judge  McLean  held,  that 
the  mere  receipt  of  the  money  by  the  receiver  prior  to  the  exe- 
cuticHi  of  the  bond,  was  not  evidence  as  against  the  securities^ 
that  he  had  it  on  hand  at  the  date  of  the  bond.  I  do  not,  how- 
ever, intend  to  assert  the  rule  as  broadly  as  was  done  by  Jus- 
tice McLean,  for  the  inference  of  one  fact  from  another  is  a 
question  for  the  jury,  and  if  a  jury  were  to  find  even  as  against 
a  security,  that  a  sum  of  money  was  on  hand  at  a  particular 
time,  and  this  by  inference  from  the  fact  alone,  that  it  had  been 
received  by  the  principal  at  a  time  prior,  I  should  not  be  dis- 
posed to  disturb  their  verdict,  if  there  was  no  proof  to  weaken 
or  rebut  the  presumption.  But  if  the  mo»ey  had  been  received 
a  considerable  time  prior  to  the  point  of  time  at  which  it  was 
sought  to  show  that  the  money  was  on  hand,  and  they  were  to 
refuse  to  draw  the  inferense,  that  it  was  on  hand  at  this  subse- 
quent time,  I  should  be  entirely  satisfied  with  their  verdict,. 
and  would  not  set  it  aside.  But  when  there  are  other  circum- 
stances in  evidence  tending  to  weaken  tliis  presumption,  and- 
showing  a  probability  that  the  money  had  been  used  by  the  prin- 
cipal before  the  security  became  bound,  it  would  then  be  wrong 
for  a  court  or  jury  to  draw  the  presumption  against  the  proba- 
bilities of  the  case,  for  the  purpose  of  charging  a  security.  And 
we  feel  entirely  satisfied  from  the  fascts  and  circumstances  of  this 
ease,  that  the  probabiUty  is,  that  the  money  was  used  by  Mrs. 
Browning  before  the  date  of  the  bond*    She  paid,  the  expenses 
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of  the  plantation  on  which  her  own  and  her  ward's  hands  work- 
ed ;  she  contracted  debts  for  the  purchase  of  property  during 
the  years  1836,  1837,  and  1838,  to  the  amount  of  about  $2,000; 
she  also  lent  her  son  $500  ;  she  had  but  seven  or  eight  hands 
of  her  own,  and  Mr.  Steele,  who  was  her  son-in-law,  and  who 
made  out  her  accounts  for  her,  states  that  she  was  illiterate, 
and  kept  no  accounts  of  her  own  or  her  ward's  affairs,  and  that 
he  does  not  know  of  her  ha^mig  any  money  on  hand  at  the  time 
of  making  her  return  or  since.  I  think  it  but  a  reasonable  pre- 
sumption, that  if  she  had  had  the  money  of  her  ward  on  hand  at 
that  time,  it  would  have  been  known  to  Steele,  or  that  she  would 
have  informed  him  of  it.  Under  these  circumstances,  and  consid- 
ering that  the  money  must  have  been  received  from  the  crops  of 
1835,  1836,  1837  and  1838,  it  would  be  a  rash  presumption 
to  say  that  Mrs.  Browning  had  the  money  on  hand  at  the  date 
of  the  bond  executed  jointly  by  her  and  the  defendant  Harri- 
son. It  would  be  a  presumption  drawn  from  one  fact,  against 
the  probabilities  of  the  case  arising  from  all  the  circumstances. 
We  think  the  Judge  of  the  Orphans'  Court  properly  refused  to 
draw  it. 

It  is  further  insisted,  that  the  defendant  is  liable  for  this 
debt  under  his  individual  bond  as  guardian  given  upon  the  re- 
moval of  Mrs.  Browning  from  office  in  March,  1840,  because  it 
was  his  duty  to  have  proceeded  against  her  and  her  securities 
upon  her  original  bond  executed  when  she  was  first  appointed. 
We  will  not  lengthen  out  this  opinion  by  entering  into  the  ques- 
tion, whether  it  became  the  duty  of  Harrison  to  proceed  against 
her  and  her  securities  for  the  amount  which  she  had  admitted 
to  be  due  to  her  ward  previous  to  the  issuance  of  joint  letters  of 
guardianship  to  her  and  the  defendant,  for  the  record  shows 
that  in  October,  1840,  the  defendant  resigned  his  office  in 
writing,  and  Steele  was  appointed  guardian  in  his  stead,  and 
that  the  securities  of  Mrs.  Browning  were  tlien,  and  still  are 
entirely  able  to  pay  this  debt.  A  mere  failure  to  sue  from  the 
time  he  became  sole  guardian  until  he  resigned,  which  was  about 
seven  months,  cannot  subject  him  to  the  payment  of  the  debt  on 
the  ground  of  neglect,  the  securities  bound  for  it  still  being  sol- 
vent. 

We  can  discover  no  error  in  the  record,  and  the  decree  must 
be  affirmed. 
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1.  Debt  on  bond  executed  by  defendant,  payable  to  plaintiff  as  admin* 
ktrator  of  G.  M.  R.  deceased.    Defendant  craved  oyer  of  the  condi- 
tion which  was  set  out,  and  pleaded  several  special  pleas,  each 
averring  performance.    The  condition  recited,  that  defendant,  said 
G.  M.  R.,  and  two  others  had  become  seunrities  for  one  M.  as|recei- 
V€r  ill  a  chancery  suit,  that  M.  had  made  default,  and  jilaintilli  as 
administrator  of  G.  M.  R.,  had  paid  a  certain  amount  on  account  of 
said  default,  and  to  secure  tiie  same  had  taken  from  M.  his  six  prom- 
issory notes,  (which  are  described,)  with  a  mortgage  on  his  real  and 
personal  estate.    It  then  concludes,  "  Now,  in  the  event  the  said  M. 
shall  fail  to  pay  said  notes,  and  the  mortgaged  property  prove  insnf-  * 
ficient  to  pay  the  same  on  a  sale  thereof,  and  the  said  W.  H.  R.  ' 
(plaintiff,)  be  unable  to  collect  said  notes  of  said  M.  at  law,  thea- 
shall  I  pay  said  W.  H.  R.  one  fourth  of  the  final  amount  of  loss  he, 
may  sustain  by  reason  of  his  paying  up  said  default  as  aforesaid,, 
then  this  obligation  to  be  void,"  &c.    The  plaintiff  replied  the  mort-., 
gage,  with  its  objects  and  stipulations,  and  his  sale  of  the  property, 
imder  a  power  contained  in  the  mortgage,  tlio  proceeds  to  be  applied 
to  the  aggregate  sums  mentioned  in  the  notes;  also,  that  he  com- 
menced suit  against  M.  to  recover  theaggregate  amount  of  said  notes,  aslie 
was  autltorized  to  do  under  the  terms  and  stipulations  of  the  mortgage,  and 
recovered  judgment  on  which  an  execution  was  regularly  issued ' 
and  returned  "no  property  found,"  and  that  said  notes  remain  iin-' 
paid  except  to  the  extent  of  the  money  arising  from  said  sale.    De-. 
fendant  craved  oyer  of  the  mortgage,  and  demurred  to  the  replica-  , 
tion.    The  mortgage  recites  all  the  facts  which  are  recited  in  the- 
condition  of  the  bond,  and  provides  that  in  the  event  said  M.  should, 
fail  to  pay  each  of  said  notes  at  maturity,  or  within  ninety  dayS' 
tliereafter,  then  all  of  said  notes  should  be  forthwith  due  and  paya- 
ble, and  plaintiff  might  forthwith  commence  suit  at  law,  or  in  chan- 
cery, "for  the  recovery  of  the  whole  debt  covered  by  said  six  notes." 
And  in  the  event  of  such  default,  the  mortgage  contained  a  power 
of  sale,  the  proceeds  to  be  applied  to  the  payment  of  said  debt  and 
interest,  and  the  balance,  if  any,  to  be  paid  to  said  M.    The  notes,: 
bond  and  mortgage  were  all  executed  on  the  same  day.    It  was  held, 

1.  That  the  replication  was  substantially  good. 

2.  That  the  mortgage  is  to  be  taken  as  part  of  the  subject  matter. of 
the  contract  sliown  by  the  condition  of  the  bond,  and  as  part  of 
the  condition  in  effect. 

Error  to  the  Circuit  Court  of  Mobile,     Tried  before  the 
Hon.  John  Bragg. 
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The  plaintiff  as  administrator  of  George  M.  Rives,  deceased, 

•declared  upon  a  writing  obligatory,  bearing  date  the  day 

of ,  1845,  but  averred  to  have  been  executed  on  the  1st 

day  of  September,  1845,  whereby  the  defendant  acknowledged 
himself  to  be  held  and  firmly  bound  unto  the  plaintiff  in  the  sum 
of  twelve  thousand  dollars,  to  be  paid  to  him. 

The  defendant  craved  oyer  of  the  condition  which  was  set  out, 
and  filed  five  pleas,  each  concluding  with  an  averment  of  per- 
formance. The  condition  was  in  these  words  :  "  The  condition 
of  this  obligation  is  such,  that  whereas  I,  the  said  Theophilus  L. 
Toulmin,  George  M.  Rives,  deceased,  John  K.  Collins  and  Ja- 
■cob  Baptiste,  became  securities  of  William  Magee,  as  receiver 
in  a  suit  in  chancery,  ia  which  the  trustees  of  the  Bank  of  the 
United  States  in  Pennsylvania  are  plaintiffs,  and  the  heirs  and 
representatives  of  Henry  Hitchcock,  deceased,  are  defendants, 
and  said  William  Magee  has  made  default  as  such  receiver,  and 
said  William  H.  Rives,  as  the  administrator  of  George  M.  Rives, 
has  paid  on  account  of  such  default  the  sum  of  $32,*722  54, 
and  with  the  view  to  secure  the  same  from  the  saidMagee,  has 
taken  his  notes  with  a  mortgage  on  his  personal  and  real  estate, 
one  of  said  notes  being  for  $5,671  90,  dated  the  1st  of  Septem- 
ber, 1845,  due  the  1st  of  September,  1846,  bearing  interest 
from  the  date ;  the  five  others  of  said  notes  being  respectively 
for  the  same  amounts,  all  bearing  interest  from  the  date,  one 
due  September,  1847,  another  September,  1848,  another  Sep- 
tember, 1849,  another  September,  1850,  and  the  last  Septem- 
hcYj  1851 ;  now,  in  the  event  the  said  William  Magee  shall 
fail  to  pay  said  notes,  and  the  mortgaged  property  prove  insuf- 
ficient to  pay  the  same,  on  a  sale  thereof,  and  the  said  WiUiam 
H.  Rives  unable  to  collect  said  notes  of  said  Magee  at  law,  then 
shall  I,  the  said  T.  L.  Toulmin,  pay  said  William  H.  Rives  one 
fourth  of  the  final  amount  of  loss  he  may  sustain  by  reason  of 
his  paying  up  said  default  as  aforesaid,  then  this  obhgation  to 
be  void,  otherwise  to  remain  in  full  force  and  effect." 

The  mortgage  was  also  set  out  on  oyer.  Besides  what  is  sta- 
ted in  the  condition  of  the  bond,  the  mortgage  contains  a  power 
of  sale,  after  mentioning  the  said  notes,  which  it  was  intended  to 
secure,  and  stating  the  aggregate  amount  to  be  $34,031  40, 
and  that  in  the  event  said  Magee  should  fail  to  pay  each  of  said 
notes  at  maturity,  or  within  ninety  days  thereafter,  then  all  o' 
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said  notes  should  be  forthwith  due  and  payable,  and  the  plain- 
tiff might  forthwith  commence  suit  at  law  or  in  chancery  "  for* 
the  recovery  of  the  whole  or  entire  debt  covered  by  said  six . 
promissory  notes."     And  in  the  event  of  such  default,  there, 
was  a  power  in  the  mortgage  to  the  plaintifi  to  sell  the  property . 
mortgaged,  the  proceeds,  after  paying  expenses,  to  be  applied  to 
the  payment  of  said  debt  and  interest,  and  the  residue,  if  any, 
to  be  paid  to  said  Magee.  : 

The  first  plea  averred  performance. 

The  second  alleged  a  sale  of  the  property  by  the  plaintiff,  and 
that  he  thereby  raised  money  to  pay  the  said  first  notes,  and 
that  the  plaintiff  had  not,  since  the  maturity  of  the  third  note, 
commenced  any  suit  at  law  against  Magee  for  the  collection  of 
that  note,  nor  made  any  effort  to  collect  the  same,  nor  been  una- 
ble to  do  so. 

The  third  plea  alleges  a  default  in  the  payment  of  the  first 
note,  and  a  sale,  for  the  purpose  of  paying  the  same,  of  the 
property  mortgaged,  for  the  sum  of  $12,000 ;  that  after  the 
payment  of  the  two  first  notes,  the  plaintiff  failed  to  proceed  at 
law  against  Magee  for  the  collection  of  the  notes,  but  has  re- 
fused to  do  so. 

The  fourth  plea  alleges  that  the  plaintiff  has  not  sold  the  prop- 
erty mortgaged,  nor  attempted  to  collect  the  notes. 

The  fifth  plea  alleges,  that  after  maturity  of  the  first  note, 
the  plaintiff  sold  the  property  mortgaged  for  the  sum  of 
$11,231  18 ;  also,  that  at  the  Spring  Term  of  the  Mobile 
Circuit  Court,  1847,  he  commenced  suit  against  Magee  upon 
the  original  consideration  of  said  notes,  and  at  the  Spring  Term, 
1848,  recovered  judgment  for  $41,245  90  and  the  costs  ;  that 
an  execution  issued  from  tliis  judgment  and  was  returned  "  no 
property  found ;"  also,  that  no  other  suit  at  law  had  been  com- 
menced against  Magee,  on  account  of  said  debt;  and  that  the 
plamtiff  had  made  no  other  attempt  to  collect  the  same,  nor 
shown  his  inability  to  do  so. 

The  plaintiff  replied  the  mortgage,  with  its  objects  and  stipu- 
lations ;  also,  his  sale  of  the  property  under  the  same,  after  de- 
fault, for  the  sum  of  $11,221  18,  besides  the  expenses,  to  be 
applied  to  the  aggregate  sums  mentioned  in  the  notes ;  also,  that 
he  commenced  suit  against  Magee,  to  recover  the  aggregate 
amount  of  all  of  said  notes,  as  he  was  authorized  to  do  under. 
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the  terms  and  stipulations  contained  in  said  deed  of  mortgage,, 
and  recovered  judgment^  im  May,  1848,  in  the  Circuit  Court  of 
Mobile,  for  the  sum  rf  $41,245  98y besides  costs;  also  that  an 
execution  was  regularly  issued  and  returned  "no  property 
faund;"  also,  that  said  sums  remain  unpaid,  except  to  the  ex- 
tent of  the  money  arising  from  the  sale. 

The  defendant  demurred  to  the  replication,  and  the  demurrer 
was  sustained,  which  is  now  assigned  as  error. 

Elmore  &.  Yancey,,  for  plaintiffs  in  error:. 

1.  All  the  pleas  are,  in  substance  and  effect,  pleas  of  perfor- 
mance, Mid  the  replication  is  an  assignment  of  the  breach  of  the 
condition.. — 1  Chitty  on  PL  585. 

2.  The  replication  sustains  the  declaration,  and  after  the  con- 
dition of  Toulmin's  bond  is  set  forth  on.  oyer,  discloses  the  only 
state  of  facts  on  Avhich  the  defendant  was  liable. 

3.  All  these  instruments  are  made  at  the  same  time,  and 
refer  to  each  other^  and  relate  to  the  same  matters,  and  con- 
stitute one  transaction,  and  are  to  be  determined  as  if  embodi- 
ed in  the  same  instrument  ;•  and  Toulmin  was  bound  by  tho- 
agreement  that  on  default  of  Magee,  &c.,  the  plaintiff"  might 
sue  him  at  once,  on  all  the  notes. — Sewall  v.  Henry,  9  Ala.- 
24;  Elliott  v..  McClelland,  IT  ib.  206;  Dillingham  v.  Estis,. 
3  Dana  21. 

4.  The  two  first  iwtes  were  due  when  Rives  commenced  his. 
suit  against  Magee,  and  a  balance  due  on  them,  even  after  ap- 
plying to  them  the  whole  of  the  proceeds  of  the  sale  of  the  mort-- 
gaged  property.  These  two  notes  were  part  of  the  foundation; 
of  the  judgment,  and  to  the  extent  of  the  balance  due  on  these- 
two  notes,.  Toulmin  was  unquestionably  Hable. 

John  A.  Campbell,  contra  ; 

1.  The  UabiUty  of  the  defendant  arose  upon  the  bond  on' 
the  occurrence  of  three  conditions.  1.  That  the  mortgaged 
property  must  be  exhausted.^  2..  Magee  must  have  failed 
to  pay  the  notes..    3.  That  the  notes  could  not  be  collected  at  law., 

The  bond  refers  to  the  debt  simply  as  it  appears  from  the 
notes.  It  does  not  refer  to  the  debt  as  indicated  by  notes  and 
covenants  in  a  mortgage.  There  is  no  evidenee  in  the  bond,  nor 
is  there  any  averment  in;  the  pleadings,,  that  the  defendant  hadi 
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:any  notice  of  those  covenants.     The  credit  given  to  Toulmin  is 
ito  extend  to  1851.     He  is  only  to  pay  the  amount  of  loss  that 
should  be  finally  ascertained.     He  is  to  have  but  one  settlement. 
"with  Rives.     That  is  to  be  made  after  the  loss  was  finally  ascer-» 
tamed.— 19  Jolm.  G9  ;  1  Wend.  457 ;  4  Cowen  173  4  6  Cowemf 
.024;  11  Wend.  105. 

2.  The  suit  upon  the  whole  debt  avoided  the  obligation. — 2 
Keen  638.;  E.  C.  L.  R.  64. 

PARSONS,  J. — The  notes  were  payable  at  cei'tain  times,  as 
they  originally  were,  the  last  one  maturing  September,  1851. 
The  notes  and  the  bond  were  made  the  1st  of  September,  1845- 
The  day  when  the  bond  was  executed  is  averred  in  the  declara- 
ttion,  and  the  date  of  the  notes  is  stated  in  the  mortgage.  The 
mortgage  is  dated  September,  1845,  but  it  must  have  been  exe- 
•cuted  on  the  first  of  that  month,  because  it  is  mentioned  in  the 
'Condition  of  the  bond.  For  the  sake  of  convenience,  we  will 
assume  for  the  present,  but  endeavor  t©  prove  in  the  end,  that 
the  mortgage  is  to  be  taken  as  parcel  of  the  subject  matter  of  the 
contract,  which  is  shown  by  the  condition  of  the  bond,  and,  in 
fact,  as  part  of  the  condition,  in  efiect.  The  plaintiff's  right  of 
action  on  the  bond,  both  as  to  time  and  amount,  was  subject  to 
three  ceuditions  precedent,  specified  by  the  condition  itself,  to 
wit :  that  Magee  should  fail  to  pay  said  notes ;  that  the  mort- 
.gaged  property  should  prove  insufficient  to  pay  the  same  on  a 
sale  thereof ;  and  lastly,  that  the  plaintiff  should  be  unable  "  to 
collect  said  notes  of  said  Magee,  at  law."  It  appears  by  the 
replication,  that  Magee  failed  to  pay,  and  that  the  mortgaged 
property  was  sold,  and  was  insufficient.  It  also  appears  by  the 
vepHcation,  that  the  plaintiff  brought  suit  against  Magee,  in  the 
Circuit  Court  of  Mobile,  to  recover  the  aggregate  amount  of  all  of 
said  notes,  and,  in  May,  1848,  recovered  judgment  for  the  sum 
of  .,$41,245  98,  and  the  costs,  and  that  an  execution  was  regu- 
larly issued  and  returned  "  no  property  found."  The  case  must 
turn  upon  the  question,  whether  or  not  this  suit  was  according 
to  the  contract  of  the  parties,  as  it  appears  by  the  condition  of 
the  bond  ?  They  intended  either  that  a  suit  or  suits  should  be 
brought  on  the  notes,  without  regard  to  any  thing  contained  in 
■the  mortgage,  by  which  the  time  of  payment  of  the  money  men- 
itioned  in  the  notes  was  changed,  or  they  intended  that  a  suit,  if 
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necessary,  should  be  brought  for  the  aggregate  amount  of  the- 
notes^  under  a  stipulation  contained  in  the  mortgage,  which  is  as- 
foUows  :  "  And  should  it  so  happen  that  any  of  said  notes,  or- 
any  part  thereof,  shall  remain  unpaid  for  the  space  of  ninety 
days  after  the  same  shall  become  due,  and  payable,  then  and  in« 
that  event,  each  and  all  of  said  notes  shall  become  due  and  pay- 
able,, notwithstanding  some  of  them  shall  have  » longer  time  to- 
run  before  maturity  upon  their  face  ;  and  said  WilHamH.  Rives 
may  forthwith  commence  suit  at  law,  or  in  chancery,  for  the  re- 
covery of  the  whole  or  entire  debt  covered  by  said  six  promis- 
sory notes."  All  deeds  are  to  operate  according  to  the  inten- 
tion of  the  parties,  unless  that  is  unlawful. — Goodtitle  v.  B'ai- 
ley,  2  Cowp.  R.  597.  And  it  is  proper  to  look  to  the  subject 
matter  of  a  contract,  and  the  inducements  that  led  to  it,  for  the- 
purpose  of  ascertaining  what  the  parties  intended. — Bates  &, 
Hines  v.  The  Bank  of  the  State  of  Alabama,.2  Ala.  451.  Now,  the 
circumstances  of  the  contract  were  these :  that  the  plaintiflPs- 
ihtestate,  and  the  defendant  and  others,. were  securities  of  Magee 
for  a  large  amount,  which  the  plaintiff  had  paid.  To  secure  this,, 
the  plaintiff,  as  the  intestate^s  administrator,  took  Magee's  notes,, 
payable  at  different  times,  and  his  mortgage  on  real  and  personai" 
estate,,  to  secure  the  payments,  with  a  provision  in  the  mortgage,, 
that  in  the  event  of  a  defawlt  for  ninety^  days  after  maturity  of 
either  of  the  notes,  a  suit  might  be  brought  for  the  entire  debt.. 
Jt  follows  that,  according  to  the  mortgage,  the  entire  debt  for 
which  the  notes  were  made  was  to  become  payable  at  the  time- 
when  such  default  should  happen.  In  view  of  this,,  and  for  the 
purpose  of  securing  the  defendant's  share  of  the  loss,  he  execu- 
ted the  bond.  The  language  of  the  condition  is,  it  is  true,  that 
Magee's  failure  "  to  pay  the  notes,"  and^the  insufficiency  of  the 
mortgaged  property  "to  pay  the  same,"  and  the  inability  of  the 
plaintiff  "  to  collect  said  notes  of  said  Magee,  at  law,"  are  the- 
contingencies  upon  which  the  defendant  was  to  pay  "  one  fourth 
of  the  final. amount  of  the  less."  But  if  the  language  had  been, 
to  pay  the  money  mentioned  in  the  notes,  and'  to  collect  the- 
money  mentioned  in  the  notes,  the  intention  would  have  been  the 
same..  Either  way,  however,  it  is  reasonably  clear,  we  think 
tiiat  the  parties  looked  to  &  payment  or  collection  of  the  notes, 
or  of  money  mentioned  in  the  notes,  not  according  to  the  tenor  and 
effect  of  the  notesy  but  ac«ording.tO'  the  provision  of  the  mort- 
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gage.  The  plaintiff's  right  of  action  for  the  whole,  when  any 
default  might  occur,  was  plainly  provided  for  by  the  mortgage. 
It  could  not  have  been  the  intention  or  expectation  of  any  of  the 
parties  that  the  plaintiff  might  sue  for  the  whole  debt  and  re- 
cover according  to  the  mortgage,  and  afterwards,  for  the  purpose 
of  reaching  the  defendant,  have  to  sue  again  upon  the  notes. 
•Such  unnecessary  and  unauthorized  litigation,  delay  and  ex- 
pense, were  intended,  or  it  was  intended  that  upon  the  contin- 
gencies which  have  happened,  one  suit  for  the  whole  amount 
should  suffice,  and  this  last  is  our  opinion,  and  therefore,  we 
think  the  replication  was  substantially  good,  and  that  there  was 
error  in  sustaining  the  demurrer.  Upon  this  view  of  the  case, 
the  authorities  cited  by  the  defendant's  counsel  do  not  apply^ 

2.  It  appears  by  the  condition  that  the  notes  and  mortgage 
were  in  existence  when  the  bond  was  executed,  and  it  is  to  be 
presumed  that  they  were  before  the  parties,  for  each  of  them 
was  recited  in  the  condition  and  was  part  of  the  subject  matter 
of  the  contract,  which  is  evidenced  by  the  bond  and  its  condition. 
Some  of  the  authorities  upon  this  point  are  collected  in  2  Cowen  & 
Hill's  Notes,  p.  517-518,  (edition  of  1 850.)  It  is  there  said  that 
where  one  writing  refers  to  another,  either  tacitly  or  expressl}', 
both  are  to  be  construed  together ;  and  one  may  correct  an  erro- 
neous description  contained  in  another,  or  even  vary,  or  add  tc, 
.  as  well  as  explain  it.  And  it  is  further  said,  that "  two  writings 
executed  at  the  same  time,  in  relation  to  the  same  subject  matter, 
.have,  in  many  cases,  been  deemed  one  instrument,  with  a  view 
to  the  construction  of  either."  In  Jackson  v.  Parkhurst,  (4 
Wend.  374,)  one  deed  referred  to  another,  and  the  court  said 
the  latter,  by  the  reference,  became  part  of  the  former ;  and  in 
Scwell  V.  Henry,  (9  Ala,  30,)  the  then  Chief  Justice  of  this 
Court  made  a  similar  observation,  that  "  two  writings,  connected 
by  a  reference  of  one  to  the  other,  may  be  considered  and  con- 
strued as  parts  of  an  entire  transaction,  and  as  if  they  were  em- 
bodied in  one  instrument."  In  Habergham  v.  Vincent,  (2  Ves., 
jr.,  203,)  the  Lord  Chancellor  observed :  ^'  I  cannot  conceive  but 
that  a  will  may  be  good  by  reference  to  some  other  papw,  no 
matter  what.  When  the  thing  referred  to  is  ascertained,  it  is  as 
much  a  part  of  the  will,  as  if  it  was  within  the  sheets.  I  re- 
member one  case,  where  a  woman  devised  her  estate  to  the  same 
.  iises  to  which  her  husband  had  devised  by  his  will.    The  Kionse- 
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quence  was,  his  will  became  hers.  Her  will  passed  her  estate, 
but  to  know  what  was  done,  it  was  necessary  to  refer  to  the  other 
will."  In  the  same  case,  Mr.  Justice  Wilson,  who  sat  with  the 
Lord  Chancellor,  said :  "  I  believe  it  is  true,  and  I  have  found 
no  case  to  the  contrary,  that  if  a  testator,  in  his  will,  refers  ex- 
pressly to  any  paper  already  written,  and  has  so  described  it 
that  there  can  be  no  doubt  of  the  identity,  and  the  will  is  execu- 
ted in  the  presence  of  three  witnesses,  that  paper  makes  part  of 
the  will,  whether  executed  or  not ;  and  such  reference  is  the  same 
as  if  he  had  incorporated  it,  because  words  of  relation  have  a 
stronger  operation  than  any  other ;  as  Lord  Coke  says  in  his  com- 
ment on  Littleton,  when  Littleton  is  speaking  of  the  word  '  heirs' 
being  necessary  to  raise  an  estate  of  inheritance.  Lord  Coke 
makes  this  exception  :  if  A  enfeoff  B  and  his  heirs,  and  B  en- 
feoffs A  in  as  full  and  ample  a  manner  as  A  has  enfeoffed  him, 
tliat  will  give  the  inheritance  without  the  word  '  heirs,'  and  it 
shall  have  effect  by  relation."  This  principle,  therefore,  is  not 
confined  to  wills  or  any  other  particular  instrument,  but  in  rea- 
son and  justice  may  apply  to  all — to  deeds  of  feoffment  and  other 
instruments. 

The  husband's  will,  in  the  case  mentioned  by  the  Lord  Chan- 
cellor, became  part  of  the  wife's,  not  in  consequence  of  the  rela- 
tion between  them,  but  because  she  had  referred  to  his. 

In  the  case  before  us,  the  mortgage  was  part  of  the  sub- 
ject of  the  contract.  The  amount  of  Mr.  Toulmin's  liability 
was  to  depend  on  it,  and  the  contract  gave  him  an  interest  in  it. 
It  was  so  fully  mentioned  in  the  condition  of  his  bond,  that  it 
could  be  readily  identified,  and  in  fact,  its  identity  is  not  contro- 
verted. And  not  only  the  amount,  but,  as  we  think,  the  time  of 
his  liability,  was  to  depend  upon  it,  or  rather,  upon  a  suit  and 
other  proceedings  authorized  by  it.  As  to  the  suit  upon  the 
event  of  which  his  liability,  in  respect  of  time  and  amount,  was 
to  become  fixed,  we  only  limit  the  general  language  of  the  con- 
dition of  the  bond,  by  the  more  specific  language  of  the  mort- 
gage, which  we  take  as  part  of  the  condition.  We  do  this  to 
carry  out  what  we  think  was  the  plain  intention  of  the  parties. 

The  judgment  is  reversed  and  the  cause  remanded. 


Dargan,  C.  J.,  not  sitting. 
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LAND  &  WIFE  vs,  COWAN,  et  als. 

1.  If  the  complainant  is  not  entitled  to  relief  upon  the  original  bill, 
matters  which  subsequently  occur,  and  which  are  averred  by  way 
of  supplemental  bill,  cannot  cure  the  defect. 

2.  When  a  remainder  man  files  a  bill  quia  timet,  to  protect  his  interest 
in  certain  slaves,  an  allegation  in  the  bill  that  one  of  the  defendants 
seized  upon,  and  took  possession  of  the  negroes,  from  and  out  of 
Uie  possession  of  the  tenant  for  life,  and  that  he  has  ever  since  ex- 
ercised, and  claims  to  exercise  full  control  over  them,  and  has  plac- 
ed them  in  the  possession  of  another  defendant,  who  still  retains 
them,  does  not  warrant  the  presumption  that  he  took  them  as  a  tres- 
passer, or  that  he  holds  them  otherwise  than  in  subordination  to  the 
true  title. 

3.  A  remainder  man  cannot  complain  of  a  trespass  upon  the  tenant 
for  life,  unless  such  trespass  in  some  way  endangers  his  remainder. 

4.  Every  fact  essential  to  entitle  the  complainant  to  the  relief  which 
he  seeks,  must  be  averred  in  the  bill,  and  relief  cannot  be  granted 
for  matters  not  alleged,  although  they  may  be  apparent  from  other 
parts  of  the  pleadings  and  evidence. 

Error  to  the  Chancery  Court  of  Cherokee.  Tried  before  the 
Hon.  D.  G.  Ligon. 

J.  B.  Martin,  for  plaintiflfs  in  ewsr. 

A.  White,  contra* 
20 
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CHILTON,  J. — When  this  case  Was  argued  at  the  bar,  it 
occurred  to  me  that  the  decree  of  the  chancellor  could  not  be 
supported  ;  but  upon  looking  more  narrowly  into  the  record,  I 
am  satisfied  that  his  decision  Was  correct. 

It  is  proper  in  the  outset  to  remark,  that  if  the  record  shows 
that  the  complainants  were  not  entitled  to  relief  upon  the  origi- 
nal bill,  the  matter  which  subsequently  occurred,  and  which  is 
averred  by  way  of  supplemental  bill,  does  not  cure  the  defect.-— 
Hill  V.  Hill,  10  Ala.  527. 

The  coinplainants  insist,  that  under  the  will  of  Nathan  San- 
ders, Mary,  his  widow,  was  entitled  to  the  property  in  contro- 
versy during  her  life  or  widowhood,  and  that  upon  her  death  or 
subsequent  marriage,  the  absolute  property  would  vest  in  thewi 
in  right  of  complainant  Elizabeth.  The  bill  is  one  filed  quia 
iiincnty  to  protect  the  remainder,  and  the  danger  to  the  remain- 
der which  is  averred  by  the  complainants  is,  that  the  property 
will  be  taken  without  this  State.  This  ground,  wliich  is  assert- 
ed upon  information  and  belief,  is  wholly  unsustained  by  the 
proof,  while  it  is  expressly  denied  by  the  answer. 

Failing  in  this,  the  counsel  for  the  complainants  throws  him- 
self upon  another  ground,  namely,  that  there  has  been  a  sale 
fraudulently  made  of  the  entire  property,  and  that  Cowan  in- 
sists upon  the  entire  right  to  said  slaves  as  administrator  of 
John  Gibson's  estate,  by  virtue  of  a  bill  of  sale  made  by  Mary 
Sanders  to  said  Gibson,  conveying  said  slaves  to  him ;  and  he 
supposes  the  case  is  brought  within  the  decision  of  Lyde,  et  al. 
v.  Taylor,  et  al.  17  Ala.  270,  where  we  held  that "  when  a  ten- 
ant for  life  has  conveyed  the  slaves  absolutely  to  difierent  per- 
sons, who  claim  the  entire  title  and  deny  that  of  the  remainder 
men,  a  court  of  equity  will  interpose,  and  secure  to  them  the 
future  enjoyment  of  their  rights."  Now,  that  the  record  shows 
facts  sufficient  to  bring  the  case  within  the  influence  of  this  and 
kindred  decisions  there  can  be  no  reasonable  doubt;  but  we  have 
read  the  bill  over  and  again,  to  ascertain  where  the  bill  of  sale 
by  Mrs.  Sanders  to  Gibson,  and  the  assertion  of  a  hostile  title 
to  that  of  the  complainants  under  it,  or  under  any  other  pre- 
tence of  right,  is  alleged  in  the  bill,  and  we  confess  we  have  been 
wholly  unable  to  find  that  any  such  allegations  are  contained  in 
it.  It  is  true,  there  is  an  averment  to  the  effect,  "  that  by  some 
means  or  other,  the  said  negro  woman  and  her  children  were 


«-■• 


JUNE  TERM^  1851.  290 

Land  &  Wife  v.  Cowan  et  als. 

fraudulently  purchased  from  the  said  Mary  Sanders,  without 
■consideration ;  and  a  bill  of  sale  obtained  fraudulently  from  the 
said  Mary  to  said  negroes."  Now  whether  said  bill  of  sale  has 
•ever  been  set  up  as  valid,  whether  indeed  it  is  outstanding,  to 
whom  it  was  given,  or  who  has  it,  are  all  matters  upon  which 
the  bill  is  silent.  There  is  no  averment  in  any  way  connectin.;.^ 
the  defendants  Cowan  and  HoUingsworth  with  said  bill  of  sale, 
nor  the  least  intimation  given  by  the  pleader,  that  either  of  theni 
■claims  to  hold  under  it. 

It  cannot,  we  apprehend,  be  seriously  contended  that  the  bam 
fact  of  some  one  having  fraudulently  obtained  a  bill  of  sale  from 
the  tenant  for  life  at  some  time,  can  give  a  right  of  action  against 
these  defendants,  who,  for  aught  appearing  in  the  bill,  are  total 
strangers  to  the  transaction.  Such  pleading  is  not  to  be  en- 
couraged, for  a  defendant  could  never  tell  what  he  is  to  answer. 
We  may  then  lay  the  bill  of  sale  out  of  the  way,  and  proceed 
to  the  other  grounds  of  alleged  jurisdiction^. 

It  is  supposed  that  the  assertion  of  a  hostile  right  to  the  pro- 
perty on  the  part  of  Gowan  gives  to  those  entitled  in  remainder 
the  right  to  the  protection  of  the  court.  If  we  concede  this, 
still  the  bill  is  wholly  defective  in  the  averment  of  any  such  as- 
sertion of  right.  It  says,  ^'  that  Robert  S.  Cowan  in  1839  or 
1840  seized  upon  and  took  possession  of  the  said  negro  woman 
Eve,  and  of  her  children  above  named,  from  and  out  of  the  pos- 
.session  of  the  said  Mary  Sanders,  and  has  ever  since  exercised 
and  claims  to  exercise  full  control  over  the  same,  and  has 
placed  said  negroes  in  the  possession  of  Thomas  Hollmgs- 
worth,  who  has  them  now  in  his  possession."  This  averment, 
which  is  the  only  one  as  to  the  manner  in  which  the  slaves 
were  taken  and  held,  constitutes  no  ground  for  resorting  to  a 
court  of  equity.  It  does  not  negative  the  idea,  that  Cowan 
may  have  lawfully  seized  them ;  non  constat,  Mrs.  Sanders  who 
had  the  right  to  them,  until  her  marriage  or  death,  may  have 
hired  them  to  him,  or  have  sold  her  interest  in  them  to  him;  at 
all  events,  we  should  be  going  a  great  length  to  presume  that  ho 
took  them  as  a  trespasser,  and  without  right,  when  the  pleader 
who  knew  or  could  have  known  the  facts  so  material  to  his  case, 
has  failed  so  to  state  it.  Neither  are  we  authorized  to  presume 
that  Cowan  holds  them  otherwise  than  in  subordination  to  the 
true  title,  since  this  presumption  is  consistent  ^ith  the  facts  al- 
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leged.  The  pleader  does  not  charge  that  he  (Cowan)  sets  up< 
any  title  to  these  slaves,  but  only  that  he  has  exercised  and 
claims  to  exercse  full  control  over  the  same. 

If  Mrs.  Sanders  was  entitled  to  the  possession,  when  this  bilt' 
was  filed,  she  might  well  have  vested  her  right  of  possession  in. 
Cowan;  but  if  he  trespassed  upon  her  right,  unless  such  tres- 
pass in  some  way  endangered  the  remainder  which  ultimately 
belonged  to  the  complainants,  they  had  no  cause  of  complaint.. 
It  was  a  matter  solely  between  Mrs.  Sanders  and  Cowan,  in 
which  they  (the  complainants)  had  no  interest  or  concern  what- 
ever.— Nance  v..  Coxe,  16  Ala.  125..  So  that  upon  the  case 
made  by  the  bill,^  the  allegation  of  dajiger  from  the  removal  of 
the  property  out  of  the  way,  as  not  sustained  by  a  particle  of 
testimony,  the  complainants  have  not  the  semblance  of  equity 
on  which  to  rest  their  claim  for  relief.. 

This  being  the  case,,  we  deem  it  unnecessary  to  go  into  the- 
proof  and  answers;  for  it  is  but  common  learning  that  every 
fact  essential  to  entitle  the  complainant  to  the  relief  which  he 
seeks  must  be  averred  in  the  bill,  and  that  relief  cannot  be 
granted  fw  matters  not  charged,,  although  they  may  be  apparent 
from  other  parts  of  the  pleadings  and  evidence. — See  upon  this 
point.  Story's  Eq.  Plead.  §  §  257,  28;  1  Bro.  C.  R.  94;  6: 
Johns.  R.  565  ;  Cooper's  Eq.  Plead.  5-7  ;  11  Peters,  229 ;  11 
Ves.  240 ;  3  Wend.  584  •,  7  Wheat.  522 ;  Daniel's  Ch.  Pr.. 
411,  n ;  Mitf.  Plead.  71  n  2  ;  16  Ala.  R.  793  ;  15  ib.  684 ;  13 
ib.  681 ;  11  ib.  960 ;  6  ib.  518 ;  3  ib..  421 ;  1  ib..  330 ;  8  Port.. 
R.  211;  5  ib.  343;  4  ib.  306;  3  ib..  470;  3  Stew.  R..243.. 
The  sale  to  Gibson,  and  claim  of  title  by  his  administrator,,  arc 
not  the  causes  set  up  by  the  bill  for  relief,  but  the  threatened, 
removal  of  the  property. 

Let  the  decree  be  affirmed. 
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McKINLEY  vs.  WINSTON.  v^ 

1 .  Courts  of  equity  pat  the  same  construction  on  the  statutes  of  set- 
off, in  the  absence  of  all  intervening  equities,  as  do  the  courts  of  law. 

^.  In  an  action  to  recover  a  debt  due  from  the  defendant  to  the  plaintiff 
individually,  the  defendant  cannot  set  off  a  debt  due  from  the  plain- 
tiff to  a  firm  in  which  they  are  both  partners. 

.  i* 

Error  to  the  Chancery  Cous:t  of  Lauderdale.  Tried  tfe- 
fore  the  Hon.  D.  G.  Ligon. 

Pryor,  for  plaintiff  in  error. 

Ormond  &  Nicholson,  contfd. 

DARGAN,  C  J. — Winston  brought  a  suit  at  law  against 
McKinley  to  recover  a  debt'  due  to  him  by  McKinley  individ- 
ually. McKinley,  by  his  original  and  amended  bill,  seeks  to 
set  off  against  this  debt  a  demand  due  from  Winston,  as  the  bill 
alleges,  to  a  company  composed  of  McKinley  and  Winston,  and 
several  others.  This  is  the  'object  and  substance  of  the  bill,  and 
we  cannot  doubt  but  it  was  properly  dismissed ;  for,  independent 
of  all  other  objections,  we  think  it  clear  that  in  the  absence  of 
all  other  intervening  equities,  one  debt  cannot  be  set  off  against 
another,  unless  they  are  mutual  debts  ;  that  is,  debts  due  to  and 
from  the  parties  in  the  same  right.  Courts  of  equity  put  the 
same  construction  on  the  statutes  of  set  off,  as  do  courts  of  law, 
and  if  there  is  no  equity  going  beyond  the  statutes,  to  entitle  a 
party  to  have  one  debt  set  off  against  another,  it  must  be  shown 
that  they  are  mutual  debts,  such  as  could  be  set  off,  the  one 
against  the  other,  under  the  statute  at  law,  if  the  controversy 
were  properly  pending  in  that  forum.  In  the  case  of  Blagden, 
■€x  parte,  (19  Ves.  465,)  the  petitioner  was  indebted  to  Hearn,  a 
bankrupt,  who  was  indebted  to  the  wife  of  the  petitioner  before 
the  marriage.  The  object  of  the  petition  was  to  set  off  the 
•debt  due  to  the  wife,  dum  sola,  against  the  debt  owing  by  the 
husband  to  the  bankrupt.  The  Chancellor  said  ^'it  must  be  a 
strict  set  off  at  law,  or  a  case  of  mutual  debt  of  credit,  but  here 
is  no  pretence  for  a  set  off  at  law,  nor  is  it  a  matter  of  set  off  in 
-equity ;  for  if  the  petitioner  had  sued  alone,  this  court  would 
have  required  the  wife  as  a  party-."    The  same  principle  is  fully 
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recognized  by  Judge  Story,  in  his  work  upon  Equity  Jurisdic- 
tion, vol.  2,  657 ;  see  also  Green  v.  Darling,  5  Mason  207- 
208 ;  11  Ves.  27.  I  deem  it  unnecessary  to  refer  to  authorities, 
to  show  that  the  debt  due  from  Winston  to  the  company  of 
which  the  complainant  was  a  member,  could  not  be  set  off  by 
him,  against  a  debt  he  owed  individually  to  Winston  ;  and,  as  it 
is  manifest  that  there  is  no  equitable  ground  going  beyond  the 
statute  of  set  off,  that  entitles  the  plaintiff  to  have  this  demand 
due  by  Winston  to  the  company  set  off  against  the  debt  he  owes 
to  Winston,  the  bill  was  properly  dismissed,  and  the  decree  must 
be  afi&rmed» 


TATUM  &  SMITH  vs.  MORRIS. 

1 .  Trespass  is  the  only  remedy  for  damage  occasioned  to  the  plaintiff 
by  the  malicious  act  of  the  defendant  in  causing  an  execution  issued 
against  a  third  person  to  be  levied  on  property  belonging  to  the 
plaintiff. 

2.  An  action  does  not  lie  to  recover  damages  for  the  malicious  act  of 
the  defendant  in  suing  out  an  injunction  against  the  praintiff,  until 
the  injunction  is  finally  disposed  of,  or  until  the  suit  in  which  it  was 
sued  out  is  terminated. 

Error  to  the  Circuit  Court  of  Coosa.  Tried  before  the 
Hon.  Geo.  D.  Shortridge. 

This  was  an  action  of  trespass  on  the  case  by  Tatum  and 
Smith  against  Morris.  The  declaration  contained  three  counts. 
The  first  and  third  counts,  which  are  substantially  the  same, 
charge  the  defendant  with  "  causing  and  procuring  the  Siier- 
iff  of  Autauga  County  to  levy  an  execution  against  one  Ste- 
phen Shelton,  on  certain  slaves,  the  property  of  the  plaintiff, 
and  to  take  possessioti  of  and  carry  them  away,"  with  intent  to 
cause  it  to  be  suspected  and  believed  that  plaintiffs  had  no  title 
to  said  property,  and  to  hinder  and  prevent  them  from  selling 
the  same,  whereby  plaintiffs  sustained  great  damage,  &c. 
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The  second  count  charges  that  the  defendant,  wrongfully,  &c., 
with  intent  to  injure  plaintiffs,  caused  and  procured  a  writ  of 
injunction  to  be  issued  from  the  Chancery  Court  at  Wetumpka, 
restraining  plaintiffs  from  paying  over  certain  sums  of  money  in 
their  hands,  collected  from  an  assignment  of  certain  property  to 
them  by  said  Shelton,  whereby  they  sustained  great  damage, 
&c.  The  court  sustained  the  defendant's  demurrer  to  each 
count  in  the  declaration,  and  this  is  now  assigned  as  error. 

'/ 

Elmore  &  Yancey,  for  plaintiffs  in  error : 

1.  Case  is  the  proper  remedy  for  an  injury  done  under  process 
legal  and  regularly  issued. — 1  Chitty's  PI.  139 ;  Luddington  v. 
Peck,  2  Conn.  700 ;  Brunscomb  v.  Bridges,  1  Barn.  &  Cress. 
145;  Hayden  V.  Shed,  11  Mass.  500;  Beck  v.  Broadbent,  2 
Durn.  &  East,  mar.  page  183;  Beatty  v.  Perkins,  6  Wend. 
382 ;  Watson  v.  Watson,  9  Conn.  141 ;  Turner  v.  Walker,  3 
Gill  &  Johns.  385;  5  East  304.  These  cases,  though  the 
facts  are  different,  all  establish  the  same  principle,  viz :  that 
case,  and  not  trespass,  is  the  remedy  when  process  is  regularly 
issued  by  a  court  of  competent  jurisdiction,  and  an  injury  is 
done  under  it  by  its  illegal  use.  It  makes  no  difference  whether 
the  person  so  abusing  the  process  is  a  party  to  it  or  not. 

2.  When  a  party  has  sustained  both  general  and  special  dam- 
age from  a  trespass,  or  immediate  and  consequential  damage, 
he  may  waive  the  special  or  consequential  damage,  and  proceed 
for  the  general  damage  only.  If  he  can  do  this,  there  is  no  rea- 
son why  he  may  not  waive  the  immediate  damage  and  proceeed 
for  the  consequential.  It  has  been  decided,  that  when  the  spe- 
cial damage  is  not  the  immediate  consequence  of  the  force,  the 
trespass  may  be  waived  and  case  maintained. — Pitts  v.  Gaines 
et  al.,  1  Salk.  10;  Muskett  v.  Hill  et  cd.,  5  Bingham  694;  Gel- 
son  V.  Fisk,  8  N.  Hamp.  404.  If  the  damage  be  consequential, 
the  party  may  sue  in  case,  or  in  trespass  with  a  per  quod. — 1 
Chitty's  PI.  127.  It  has  been  further  decided,  that  when  there 
is  both  an  immediate  and  a  consequential  injury,  both  actions 
may  be  maintained ;  and  the  plaintiffs  being  entitled  to  both 
must  have  their  election  to  proceed  in  either. — Harker  v.  Birk- 
beak,  3  Bur.  1561 ;  McAllister  v.  Hammond,  6  Cow.  345.  It  has 
also  been  decided,  that  in  cases  of  negligence  when  the  injury  is 
immediate,  the  party  has  an  election  to  treat  the  negligence  as 
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the  cause  of  action  and  declare  in  case,  or  consider  the  act  itself 
as  the  injury  and  declare  in  trespass. — Blin  v.  Campbell,  14 
Johns.  432;  6  Cowen  342  ;  3  N.  Hamp.  465  ;  10  Wend.  324 ; 
Williams  v.  Holland,  6  Carr.  &  Payne  23;  2  Black.  R.  897. 
The  declaration  in  this  case  does  not  make  the  levy  and  sei- 
zure of  the  slaves  the  gravamen  of  the  action,  but  the  abuse  of 
the  process. 

3.  The  cause  of  action  accrued  "when  the  tortuous  act  was 
done,  and  when  the  consequential  damage  ensued. — Granger 
V.  George,  5  Barn.  &  Cress.  149 ;  Peter  v.  Kendall,  6  ib. 
703  ;  3  Barn.  &  Ad.  448  ;  ib.  626 ;  16  East  215. 

4.  The  second  count,  averring  the  issuance  and  service  of  an 
injunction,  is  not  bad  for  want  of  an  averment  that  the  injunction 
was  dismissed  :  because  the  action  in  this  case  is  not  for  the  su- 
ing out  of  the  writ,  but  for  the  malicious  use  of  the  process,  and 
therefore  involves  no  question  of  probable  cause  for  suing  it  out. 

White  &  Parsons,  contra  : 

1.  It  is  insisted  that  each  of  the  three  counts  discloses  a 
cause  of  action  for  which  trespass  is  the  only  remedy,  "  and  the 
motive,  intent,  or  design  of  the  wrong  doer  cannot  change  it." — 
See  1  Chitty's  PI.  p.  130,  margin. 

Lord  Chief  Justice  Ellenborough  says  :  "  The  true  criterion 
seems  to  be,  according  to  what  Lord  Chief  Justice  DeGrey  says 
in  Scott  V.  Sheppard,  (3  Wills.  403,)  whether  the  injury  received 
by  the  plaintiff  was  by  force  from  the  defendant.  If  the  injuri- 
ous act  be  the  immediate  result  of  the  force,  originally  applied 
by  the  defendant,  and  the  plaintiff  be  injured  by  it,  it  is  the  sub- 
ject of  an  action  of  trespass,  vi  et  armis,  by  all  the  cases  ancient 
and  modern,  and  it  is  immaterial  whether  the  injury  be  wilful  or 
not. — Leame  v.  Bray,  3  East  598  ;  Wilson  v.  Smith,  10  Wend. 
327-8 ;  Percival  v.  Hickey,  18  ib.  284 ;  see  also  1  Chitty's  PI. 
p.  125-6-7-8. 

2.  So  also  is  trespass  the  remedy,  wbere  one  directs  the  sher- 
iff to  levy  particular  goods,  not  the  property  of  the  defendant  in 
the  action.— 1  Chitty'  PI.  180 ;  Phillips  &  Brown  v.  Hall  et  al. 
8  Wend.  610;  Wall  &  Wall  v.  Osborn,  12  ib.39;  Smith  v. 
Shaw,  12  Johns.  257.  Again — "where  process  has  been  mis-, 
applied,  as  where  A,  or  his  property,  has  been  taken  upon  pro- 
cess against  B.,  trespass  is,  in  general,  the  only  remedy." — 
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1  Chitty's  PL  mar.  185  ;  2  Wils.  309 ;  2  Bla.  R.  353.  The 
cases  on  which  counsel  for  the  plaintiffs  in  error  rely,  are  clearly 
distinguishable  from  this  case  in  principle.  It  will  be  found  on 
examination,  that  all  or  nearly  all  are  for  the  abuse  of  process 
by  one  who  is  a  party  to  it.  This  doctrine  is  not  disputed,  but 
it  is  inapplicable  to  this  case,  and  such  is  the  decision  of  the 
■court  in  one  of  the  cases  referred  to. — See  Watson  v.  Watson, 
9  Conn.  147.  And  where  a  justice  issues  a  second  execution 
after  the  first  is  satisfied,  he  is  a  trespasser. — Lewis  v.  Palmer 
et  al.,  6  Wend.  367.  But  in  this,  as  in  all  the  cases,  the  doc- 
trine is  distinctly  recognized  that  the  process  is  a  protection  to 
the  officer  executing  it,  so  far  as  any  trespass  to  the  defendant 
is  concerned. — See  also  to  the  same  point,  McGuinty  v.  Herrick, 
5  Wend.  240  ;  Turner  v.  Walker,  3  Gill  &  John.  385-386. 

3.  The  second  count  is  defective  for  several  reasons,  and  the 
attention  of  the  court  is  invited  to  them,  in  connection  with  the 
general  principles  heretofore  relied  on,  as  to  the  first  and  third 
counts.  1.  There  is  no  averment  by  whom  the  bill  in  chancery 
was  exhibited  at  Wetumpka.  2.  It  is  not  shown  that  the  chan- 
cery suit  is  ended ;  for  aught  that  appears,  it  may  be  still  in  pro- 
gress, and  the  ultimate  decision  of  the  chancellor  in  favor  of  the 
complainant.  3.  There  is  no  sufficient  averment  that  the  prop- 
erty was  not  liable  to  the  claim  set  up  by  the  bill — the  facts 
connected  with  it  are  not  set  forth  at  all — a  mere  legal  conclu- 
sion is  all  the  count  contains  on  this  point.  4.  The  remedy  fot 
the  wrongful  exhibition  of  the  bill,  and  the  process  granted  un- 
der it,  is  by  action  on  the  bond.  In  suits  commenced  by  at- 
tachment, but  for  our  statute,  no  suit  could  be  brought  to  re- 
cover damages  until  the  attachment  suit  is  ended.  This  statute 
provision  does  not  extend  to  injunction  bonds. 

PARSONS,  J. — The  first  and  third  counts  are  so  nearly 
alike,  that  our  opinion  upon  the  first  will  be  decisive  of  the 
third.  It  is  stated  in  the  first,  that  one  Shelton,  by  his  deed, 
conveyed  the  property  to  the  plaintiffs,  in  trust  for  the  payment 
of  his  debts ;  that  the  defendant  afterwards  caused  the  sherift 
to  levy  an  execution,  which  was  against  the  estate  of  Shelton, 
upon  the  slaves  that  were  conveyed,  and  to  take  them  away.  It 
is  fully  alleged  that  this  was  done  maliciously,  for  the  purpose  of 
causing  it  to  be  suspected  and  believed,  that  the  plaintiffs  had 
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no  title  to  the  real  and  personal  estate  conveyed  by  the  deed, 
and  of  hindering  a  sale  thereof,  which  the  plaintiffs  were  about 
to  make,  and  otherwise  would  have  made,  and  that  a  sale  was, 
at  the  time,  prevented ;  and  consequential  damage  in  a  sale  of 
the  land  and  slaves  that  was  finally  made  is  alleged. 

The  declaration  is  in  case,  and  the  question  is,  whether  tres- 
pass was  not  the  only  proper  action  ? 

The  levy  and  seizure  of  the  slaves  was  a  wilful  act,  and  the 
force  was  immediate.  It  is  very  unlike  the  cases,  in  some  of 
which  it  has  been  held,  that  the  injured  party  may  bring  either 
trespass  or  case  for  an  injury  caused  by  negligence  in  naviga- 
ting ships  or  driving  carriages,  for  here  the  force  was  immediate 
and  the  act  was  wilful ;  and  it  is  distinguishable  from  the  case 
of  an  illegal  distress,  since  in  this  case  there  was  not  the  sem- 
blance of  authority  for  taking  the  property  of  the  plaintiffs  im- 
der  an  execution  against  another  person.  Between  these  parties 
the  execution  was  a  nullity,  and  could  not  be  pleaded  as  a  justi- 
fication, as  it  contained  no  command  to  take  the  property  of  the 
plaintiffs.  If  so  pleaded,  with  an  averment  that  the  property  in 
truth  belonged  to  Shelton,  the  plea,  I  think,  would  be  demurra- 
ble at  the  common  law,  as  amounting  to  the  general  issue,  though 
good,  perhaps,  under  our  statutes,  which  take  away  special  de- 
murrers. There  may  be  cases,  as  stated  in  some  of  the  books, 
where  the  injured  party  has  an  election  to  bring  trespass  or  case, 
for  damages  that  are  immediate  and  consequential.  Such  cases 
must  rest  upon  their  own  circumstances.  But  in  this  case,  the 
plaintiffs  certainly  could  have  recovered  all  legal  damages  by  de- 
claring in  trespass  with  the  per  quod. 

"  When  process  has  been  misapplied,  as  when  A,  or  his  prop- 
erty, has  been  taken  upon  process  against  B,  trespass  is,  in  gen- 
eral, the  only  remedy."—!  Chit.  PI.  185. 

2.  The  second  xjount  is  certainly  defective.  It  contains  no 
averment  that  the  suit  or  proceeding  in  which  the  defendant  pro- 
cured the  injunction,  is  ended  or  determined,  nor  that  the  injunc- 
tion has  been  disposed  of.  Previous  to  this,  an  action  for  mali- 
ciously procuring  the  injunction  is  premature. 

Let  the  judgment  be  affirmed. 
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1.  A  divorce  will  not  be  granted  for  cruel,  barbarous  and  inhuman 
treatment,  unless  there  has  been  either  actual  violence  committedr 
attended  with  danger  to  life,  limb  or  health,  or  a  reasonable  appre- 
hension of  such  violence. 

2.  Proof  that  the  defendant  was  habitually  intoxicated,  that  when 
drunk,  he  was  a  quarrelsome,  turbulent,  dangerous  man,  that  he  had 
used  profane  and  abusive  language  towards  his  wife,  threatening 
to  inflict  personal  violence  upon  her,  that  he  had  endeavored  to  exe- 
cute his  threats  by  chasing  her  through  the  house  and  yard,  and  at- 
tempting to  strike  her  with  a  chair,  and  that  he  had  on  one  occa- 
sion inflicted  personal  violence  upon  her  by  kicking  her,  establishes 
a  case  of  legal  cruelty,  sufficient  to  entitle  the  wife  to  a  divorce. 

3.  A  bill  which  charges  the  defendant's  habitual  intoxication,  and  hiS' 
violence  resulting  therefrom  as  evidenced  by  his  tiireats  and  abuse, 
"  that  he  used  the  most  gross  and  abusive  language  toward  com- 
plainant, cursing  her,  and  compelling  her  through  fear  of  his  vio- 
lence to  seek  safety  in  quitting  his  piesence,  that  he  made  threats  of 
personal  violence,  such  as  would  endanger  her  personal  safety,  a& 
well  as  her  life  and  limbs,"  and  specifies  particular  instances  of  his 
misconduct,  substantially  alleges  sufficient  to  entitle  the  complai- 
nant to  the  relief  prayed,  and  puts  the  defendant  in  possession  of 
the  charges  to  be  proved  against  him. 

4.  Acts  of  cruelty  committed  after  a  reconciliation  revive  the  former 
cruelty,  condonation  being  always  conditional. 

5.  In  suits  for  divorce,  a  sworn  answer  denying  the  allegations  of  the 
bill  does  not  impose  upon  the  complainant  the  necessity  of  estab- 
lishing her  case  by  two  witnesses,  or  one  witness  with  corroborat- 
ing circumstances.  The  statute  (Clay's  Dig.  l70,  g  6,)  merely  cou 
templates  a  formal  denial  of  the  allegations  of  the  bill,  and  does  not 
require  a  sworn  answer. 

Error  to  the  Chancery  Court  of  Montgomery.  Tried  be- 
fore the  Hon.  J.  W.  Lesesne. 

Watts  &  Jackson,  for  plaintiflf  in  error : 

1.  The  proof  shows  that  the  defendant  is  guilty  of  cruelty  in 
a  legal  sense,  both  in  threats  and  kicking  liis  wife. — Moyler  v. 
Moyler,  11  Ala.  620  j  Otway  v.  Otway,  1  Eng.  Eccl.  R.  200  j 
Hulme  V.  Hulme,  2  ib.  208-9 ;  D'Aquilar  v.  D'Aquilar, 
3  ib.  329 ;  Shelford  on  Marriage  and  Divorce,  (marg.  p.)  425,  432 
&430. 
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2.  One  act  of  cruelty  is  sufficient. — Popkin  v.  Popkin,  3  Eng» 
Eccl.  R.  325  and  notes, 

3.  Condonation  will  not  apply  in  this  case. — Worsley  Vv 
Worsley,  6  Eng.  EccL  R.  249 ;  condonation  is  not  held  as 
strictly  against  the  wife  as  against  the  husband. — 'D'Aquilar  v. 
D'Aquilar,  supra. 

4.  Condonation  must  be  pleaded  in  bar.— Beeby  v.  Beeby, 
-3  Eng.  EccU  R.  338 ;  Dance  v.  Dance,  3  ib.  341  and  notes. 

5.  After  reconciliation,  fresh  acts  of  cruelty  revive  previous 
ucts  of  cruelty. — Worsley  v.  Worsley,  6  Eng.  Eccl.  R.  249  > 
Shelford  on  Marriage  and  Divorce,  (marg.  p.)  436» 

T.  Williams,  contra: 

1.  A  bill  filed  for  divorce  on  the  ground  of  cruelty,  must  set 
forth  the  facts  which  constitute  cruelty. — Hill  v.  Hill,  10  Ala. 
527.  Therefore,  the  demurrer  to  the  bill  for  this  cause  should 
have  been  sustained^  and  the  bill  dismissed  at  complainant's  costs» 

2.  The  proofs  show  that  after  many  of  the  charges,  the  par- 
ties lived  and  slept  together ;  this  was  condonation,  and  no  proof 
of  subsequent  acts  to  revive  the  original  cause  of  complaint. 

3.  The  answer  was  sworn  to,  and  denied  the  allegations;  the 
answer  should  prevail,  unless  overturned  by  the  ordinary  proof 
required,  which  was  not  given.— The  statute  declares  (Clay's 
Dig.  170,  §  6,)  that  proof  shall  be  required  to  support  the  alle- 
gations thereof,  (the  bill)  as  in  cases  Avhere  they  (the  allegations) 
•are  denied  by  the  answer;"  if  allegations  are  denied  by  answer, 
then  the  answer  prevails,  unless  overturned  by  two  witnesses, 
or  that  which  is  equal  to  it. 

CHILTON,  J.— This  was  a  bill  filed  by  the  plamtifi"  in  er- 
ror against  the  defendant  for  divorce  a  vinculo  matrimonii^ 
Upon  the  alleged  ground  of  cruel,  barbarous  and  inhuman  treat- 
ment, consisting  of  profane  and  abusive  language,  charging  her 
with  a  want  of  cRastity,  threatening  to  inflict  upon  her  personal 
violence,  and  to  destroy  her  life,  and  in  attempts  to  iryure  her 
person,  which  she  avoided  by  escaping  from  him,  and  secreting 
herself ;  whereby  her  life  has  been  endangered,  and  she  kept  in 
continual  fear,  &c.  The  bill  also  charges  habits  of  intoxication 
upon  the  defendant,  and  that  he  has  cruelly  treated  certain 
members  of  the  family,  children  of  the  complainant  by  a  former 
«Mirriage, 
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The  defenidant  in  his  answer  fully  denies  tiie  charges  of  cru- 
elty, &c.  made  in  the  bill..  Several  witnesses  were  exaimned,, 
and  the  chancellor  upon  the  final  hearing,  deeming  the  proof  of 
cruelty,  &c.  insufficient  to  warrant  a  decree  for  divorce,  dismiss- 
ed the  bilL  We  entirely  coincide  ia  opinioa  with  the  chancel- 
lor, that  the  great  rule  which  guides  the  court  in  cases  of  this 
kind  has  not  been  too  strongly  stated  by  Sir  William  Scott,  in 
Evans  v..  Evans,  2  Haggv  Con.  R..  35,  and  re-affirmed  in  Lock- 
wood  V.  Lockwood,  2  Curtis's,  281,  and  by  this  court  in  Moy- 
ler  V.  Moyler,  11  Ala..  R.  625..  That  rule  is,  that  a  divorce 
will  not  be  granted  for  cruel,  barbarous  and  inhuman  treatment, 
unless  there  has  been  either  actual  violence  committed,  attended 
with  danger  to  life,  limb  or  health,  or  a  reasonable  apprehension 
of  such  violence.  Guided  by  this  rule,  we  have  carefully  exam- 
ined the  testimony,  and  we  are  compelled  by  the  view  we  take  of 
it  to  come  to  a  conclusion  different  from  that  attained  by  the 
chancellor. 

It  is  shown  by  all  the  witnesses  who  were  examined,  that  the 
defendant  for  several  years  next  preceding  the  separa'tion,  had! 
abandoned  himself  to  the  constant  habit  of  intoxication  ;  that 
his  language  was  unmanly,  obscene,  and  often  most  profane  to 
his  wife  Mrs.  Rebecca  Hall  proves,  that  on  one  occasion,  he 
kicked  her,  having  returned  home  dnmk  between  midnight  and. 
day,  in  consequence  of  which  she  arose  out  of  bed,  and  remained 
up  all  the  remainder  of  the  night  apparently  much  excited.  At 
another  time  shortly  before  their  separation,  he  attempted  to  in- 
flict personal  violenee  upon  her  with,  a  chaii'.  Mrs.  Gushing; 
has  seen  him  chasing  complainant  through  the  yard,  and  she 
much  excited  endeavoring  to  keep  out  of  his  way.  She  ha» 
found  the  complainant  at  late  hours  in  the  night  in  the  kitchen,, 
endeavoring  to  avoid  the  defendant,  having  the  appearance  of 
being  very  nervous,  and  afiraid  that  he  would  inflict  personal 
violence  upon  her..  In  the  fall  of  1848,  it  apjiears  by  this  la- 
dy's testimony,  the  complainant  had  to  take  refage  in  the  cook 
house,  and  bar-  the  doors,  so.  as  to  avoid  the  defendant,,  looking; 
as  though  she  was  much  alarmed.. 

Howell  B.  Tatum  proves  tlirea*t»  of  personal'  violence  on  the 
part  of  the  defendant,  and  that  ke  frequently  cnxsed  and  abus- 
ed complainant. 

W.  T»  Moore,  a  witness  examiaed  on  the  pasU  ©f  the  defendant^ 
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proves  that  his  habits  unfit  him  for  taking  charge  of  the  planta- 
tion, and  that  he  was  intoxicated  the  greater  portion  of  his  time; 
that  upon  one  occasion  when  drunk,  after  abusing  the  complain- 
ant, he  insulted  a  young  man,  a  relation  of  hers,  who  had  vis* 
ited  her  sick  son,  and  ordered  him  off  the  place,  that  they  had  a 
fight,  and  that  defendant  was  afterwards  put  in  prison  on  a 
tjharge  of  an  assault  with  intent  to  kill,  &c.;  that  complainant 
frequently  left  home  through  fear,  and  at  one  time  under  advice 
of  counsel,  sued  out  articles  of  the  peace  against  her  said  hus- 
band, deeming  it  necessary  for  her  protection.  This  witness 
further  states  that  on  one  occasion  when  drunk,  defendant  ran 
the  complainant  through  the  house ;  that  defendant  appeared 
to  be  dangerous  when  intoxicated,  and  had  no  regard  as  to  the 
weapons  he  would  then  use. 

Mr.  and  Mrs.  Greene,  who  went  to  reside  with  this  family 
?ibottt  the  middle  of  November,  1848-,  and  who  remained  three 
months,  are  examined  by  the  defendant,  and  they  testify  that 
they  saw  no  evidences  of  unkindness  on  the  part  of  the  defen- 
dant, either  toward  the  complainant  or  the  family.  It  will  be 
remembered,  however,  that  during  their  stay,  Mr.  Hughes  was 
absent  a  portion  of  the  time,  (how  long  does  not  appear)  in  the 
State  of  Louisiana.  Mr.  Greene  also  states  that  the  defendant 
indulged  in  the  general  habit  of  intoxication,  and  was  considered 
when  drunk  a  quarrelsome,  turbulent  and  dangerous  man.  Many 
portions  of  these  depositions  were  objected  to  by  the  defendant's 
counsel,  but  we  think  that  granting  him  the  benefit  of  every  ob  - 
jection  which  can  with  plausibility  be  insisted  on,  enough  re- 
mains to  show  that  the  conduct  and  treatment  of  Mr.  Hughes 
to  his  wife  was  cruel  in  the  legal  sense  of  that  term.  In  other 
words,  it  rendered  the  cohabitation  unsafe,  and  placed  her  un- 
der reasonable  apprehension  of  great  bodily  harm.  The  proof 
clearly  presents  him  as  having  abandoned  himself  to  the  domin- 
ion of  the  grossest  habits  of  inebriety  ;  that  his  affections  have 
become  entirely  estranged  from  his  wife ;  that  when  intoxica- 
ted, (and  the  proof  shows  that  he  is  almost  continuously  so,  this 
habit  having  become  so  inveterate,)  he  is  turbulent  and  danger- 
ous ;  that  he  has  threatened  her,  and  attempted  to  execute  his 
threats  by  pursuing  her  in  the  house,  through  the  yard,  and  in 
attempting  to  strike  her  with  a  chair ;  more  than  this — he  is 
presented  as  returning  home  amid  the  stillness  of  the  midnight 
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liouf,  and  instead  of  seeking  seclusion  in  another  room,  as  one 
not  lost  to  a  sense  of  shame  and  a  decent  regard  for  his  family 
would  most  likely  have  done,  he  enters  the  bed  chamber,  and  in 
a  boisterous  manner,  abuses  and  kicks  her.  The  proof  presents 
a  series  of  most  unwarrantable  conduct  on  the  part  of  the  hus- 
band, and  if  we  leave  out  of  view  the  proof  of  actual  violence, 
there  remains  enough  to  show  that  this  complainant  cannot, 
without  fear  of  such  violence  as  will  endanger  her  life,  limb,  or 
health,  continue  the  matrimonial  cohabitation  with  the  defend- 
ant. But  the  whole  case,  in  connection  with  the  circumstances 
detailed  by  the  proof  in  giving  a  history  of  it,  (only  a  few  of 
which  we  have  stated,)  in  our  opinion,  clearly  entitles  the  com- 
plainant to  the  relief  which  she  prays  by  her  bill. — Otway  v. 
Otway,  2  Phillimore  95  ;  (S.  C.  1  Eccl.  R.  200 ;)  Evans  v.  Ev^ 
ans,  1  Hagg.  38 ;  Moyler  v.  Moyler,  11  Ala.  620.  The  de- 
portment of  the  defendant,  coupled  with  his  disposition  and  in- 
temperate habits,  affords  the  complainant  just  ground  to  appre- 
hend such  personal  danger  as  to  render  the  discharge  of  the  mar- 
riage duties  impracticable  on  her  part.  It  may  be  that  all  this 
is  the  result  of  intemperance.  We  believe  it  is ;  but  if  men 
will  indulge  in  habits  which  lead  to  such  enormities,  they  must 
suffer  the  consequences. 

We  confess  that  we  have  had  some  difficulty  in  arriving  at  the 
conclusion,  that  the  bill  before  us  sufficiently  sets  forth  the  facts 
which  constitute  the  cruelty  complained  of.  It  is  not  sufficient 
to  set  forth  the  conclusion  that  the  conduct  of  the  party  was 
cruel,  barbarous  and  inhuman,  but  the  bill  must  state  the  facts 
which  constitute  such  cruelty,  barbarity,  or  inhumanity. — Hill 
V.  Hill,  10  Ala.  527. 

This  bill  charges  that  the  defendant  has  made  threats  of  per- 
sonal violence,  "  such  as  would  endanger  her  personal  safety,  as 
well  as  her  life  and  limbs."  It  then  proceeds  to  give  instances 
of  his  conduct,  coupled  with  threats,  by  reason  of  Avhich  she  was 
compelled  to  leave  his  house  for  safety,  and  seek  refuge  in  the 
kitchen  among  the  servants,  and  other  places.  It  also  charges 
the  defendant  with  using  the  most  gross  and  insulting  language, 
cursing  the  complainant,  and  compelling  her,  through  fear  of  his 
violence,  to  seek  safety  in  quitting  his  presence ;  and  these  facts 
are  charged  as  a  few  of  the  numerous  instances  of  a  like  kind, 
which  frequently  occurred.     His  habits  of  intoxication  are  also 


812  ALABAMA. 


Hughes  V.  Hughes. 


charged,  and  his  violence  resulting  therefrom,  as  evidenced  by 
his  threats  and  abuse,  is  stated,  in  consequence  of  which,  for 
several  years,  she  has  been  kept  in  a  state  of  constant  alarm ^ 
and  well  grounded  fear  of  personal  injury.  Now,  althoijgh  we 
think  the  allegations  might  have  been  more  specific  in  stating  the 
character  of  the  threats,  yet  we  are  not  prepared  to  hold  that 
the  bill  is  so  defective  as  to  require  that  it  should  have  been 
dismissed  for  that  reason.  It  is  stated  that  they  were  threats 
of  personal  violence^  and  such  as  compelled  her  to  flee  for  safety ,^ 
&c.  The  bill  is  certainly  inartificially  drawn,  but  we  think  it 
substantially  alleges  suflficicient  to  warrant  the  relief,  and  puts 
the  defendant  in  possession  of  the  charges  to  be  sustained  by 
proof  against  him. 

We  think  there  is  no  ground  for  holding  that  the  cruelty  com- 
plained of  has  been  condoned.  Conceding  that  there  was  a  re- 
conciliation after  most  of  the  alleged  cruelty  had  transpired^ 
yet  it  is  shown  that  it  was  renewed  and  kept  up  until  1849,  when 
the  separation  took  place.  It  is  well  settled  that  fresh  acts  of 
cruelty,  after  a  reconciliation,  revive  the  former  cruelty,  condo- 
nation being  always  conditional. — Worsley  v.  Worsley,  2  Lee 
572 ;  S.  C.  6  Ecc.  R.  249. 

The  position  that  the  sworn  answer  puts  the  complainant  upon 
proof  of  the  allegations  denied,  by  two  witnesses,  or  one  wit- 
ness with  strong  corroborating  circumstances,  cannot  be  main- 
tained. This  was  so  decided  in  Moyler  v.  Moyler,  11  Ala.  620. 
The  statute  manifestly  contemplates  that  the  answer  shall  be  a 
formal  denial  of  the  allegations,  and  need  not  be  sworn  to. 
If  the  party  chooses  to  swear  to  it,  it  makes  no  alteration  as 
to  its  legal  effect.  Its  admissions  do  not  dispense  with  proof 
as  to  the  material  allegations,  so  neither  should  its  denials  re- 
quire greater  proof. 

Where  the  4th  section  of  the  act  of  1820  (Clay's  Dig.  170, 
§  6,)  says  "  that  proof  shall  be  required  to  support  the  allega- 
tions thereof,  as  in  cases  where  they  are  decided  by  answer,^'  it 
means  the  answer  previously  spoken  of  in  the  same  section — a 
formal  answer  denying  the  allegations,  and  not  sworn  to.  It  is 
very  clear  that  the  Legislature  did  not  design  to  put  these  cases 
upon  a  footing  with  ordinary  chancery  proceedings ;  but  by 
making  the  recovery  of  the  complainant  depend  on  the  proof,  to 
render  it  wholly  independent  of  the  admissions  of  the  answer. 
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;  Upon  the  whole  case,  we  think  the  complainant  should  be  en- 
titled to  the  relief  prayed.  The  decree  of  the  Chancellor  dis- 
missing the  bill  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 
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S.  When -a  declaration  contains  a  special  count  and  also  the  commorr 
counts,  and  the  evidence,  though  inapplicable  to  the  common  counts, 
clearly  entitles  the  plaintiff  to  a  recovery  on  the  special  count,  the 
appellate  court  will  not  reverse  on  account  of  the  court  below  in- 
structing the  jury  that  he  was  entitled  to  recover  on  the  common 
counts. 

•i.  A  distributee  of  an  estate  may  become  a  competent  witness  for  the 
administrator  by  releasing  to  him  his  distributive  share  in  the  estate. 

3.  But  he  is  not  a  competent  witness  to  prove  the  execution  of  his 
own  release. 

Error  to  the  Circuit  Court  of  Talladega.  Tried  before 
the  Hon.  E.  Pickens. 

Rice  &  Morgan,  for  plaintiflf  in  error  r 

1.  The  interest  of  James  A.  H.  Givens  having  been  first 
shown  cliundey  it  was  erroneous  to  allow  him  to  prove  that  he 
had  released. — Dent  v.  Portwood,  17  Ala.  242. 

2.  But  a  release  by  an  heir  to  an-  administrator,  of  all  claim, 
right,  title,  or  interest  in  the  estate  of  the  intestate,  does  not 
render  the  heir  a  competent  witness  for  the  administrator,  if 
the  intestate  died  seized  of  real  estate  7  such  release  does  not 
divest  the  heir  of  his  interests  in  the  land,  nor  does  it  exempt 
him  from  contribution  for  cost?,  if  the  administrator  lost  the 
.«uit. — Scales  v.  Desha,  16  Ala.  308,  and  cases  therein  cited  ; 
Blnckman  v.  Blackman,  16  Ala.  633. 

3.  But  here  the  heir  (James  A.  H.  Givens)  had  actually  re- 
•<?ciYed  an  advance  of  ^350  from  the  inteetate,  and  the  release 
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could  not  exempt  that  advance  from  liability  to  then  existing 
creditors,  provided  the  costs  of  this  suit  should  exhaust  the  es- 
tate and  make  it  necessary  for  creditors  to  resort  to  the  advance 
thus  made. 

4.  The  heir  here  was  also  the  original  owner  of  the  chose  in 
action  sued  on,  and  transferred  it  to  the  intestate  as  collate- 
ral security  for  a  debt  due  the  intestate. — Houston  v.  Prewitt,  8 
Ala.  486. 

5.  The  first  charge  given  is  erroneous,  especially  when 
scanned  and  interpreted  in  connection  with  the  evidence.  This 
charge  overlooks  the  fact  that  it  is  an  irregular  endorsement — 
an  endorsement  by  Herndon,  alone,  of  a  note  payable  to  Hern- 
don &  Kelly.  This  charge  relieves  the  intestate  of  suing  the 
makers  of  the  note  in  the  county  of  theii*  residence.  It  assumes 
that  the  endorser  would  be  liable  upon  a  promise,  although  it 
was  made  in  utter  ignorance  of  the  failure  of  the  endorsee  to  sue 
according  to  law,  in  the  proper  county,  and  with  proper  dili- 
gence. It  assumes  that  without  any  special  rephcation  of  a 
subsequent  promise,  an  endorsee  may  recover  of  an  endorser, 
who  has  become  a  certificated  bankrupt,  upon  proof  of  a  subse- 
quent promise,  and  that  such  recovery  can  be  had  under  the 
count  for  an  account  stated,  without  any  special  replication  to 
the  plea  of  bankruptcy. 

White  &  Parsons,  contra : 

1.  If  Jas.  A.  H.  Givens  was  interested,  it  was  only  as  dis- 
tributee, (see  Herndon  v.  Givens,  16  Ala.  268,)  and  a  release 
by  a  distributee  to  the  administrator  of  all  interest  in  the  estate 
renders  him  a  competent  witness  for  the  administrator. — Scales 
V.  Desha,  Shepherd  &  Co.,  16  Ala.  311;  1  Green.  Ev.  §  428 ; 
4  Camp.  27 ;  9  Ala.  219.  The  right  of  action  was  never  in 
the  witness,  and  he  cannot,  therefore,  be  a  transferror  of  a  chose 
in  action,  and  the  rule  of  public  policy  does  not  exclude  him. — 
See,  as  illustrating  the  distinction,  Bell  v.  Smith,  5  Barn.  & 
Cress.  188;  Houston  v.  Prewitt,  8  Ala.  846.  A  nominal  con- 
sideration is  sufficient  to  sustain  the  release. — 16  Ala.  311. 

Plaintiffs  are  entitled  to  recover  under  the  insimul  computas- 
sent  count.— 1  Chitty  PI.  358  ;  10  East  104  ;  11  ib.  118  ;  13 
.  ib.  243;  16  ib.  240;  17  John.  38;  2  Call.  299. 

This  is  not  an  effort  to  revive  an  old  debt,  the  remedy  upon 
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■^^hich  is  barred,  but  to  enforce  a  promise,  resting  for  its  support 
upon  the  moral  obligation  of  the  bankrupt  to  pay  a  debt  which, 
in  law,  had  been  discharged.—Brin  v.  Braham,  1  Bing.  281 ; 
Chittj  on  Con.  267 ;  Bank  v.  Boykin,  9  Ala.  320. 

If  a  new  promise  be  conditional,  it  is  a  new  assumpsit,  fof 
which  the  old  debt  is  a  sufficient  consideration. — Witzell  v.  Buz- 
zard, 11  Wheaton,  309-. 

Discharge  in  bankruptcy  may  be  given  in  evidence  under  the 
general  issue  in  assumpsit. — 1  Chit.  PI.  ;  12  Wend.  470* 

When  parties  go  to  trial  without  a  replication  to  a  special 
plea,  and  the  matter  of  replication  is  available  under  the  general 
issue,  the  informality  is  presumed  to  have  been  waived  by  mutu- 
al consent,  and  the  trial  to  have  gone  on  the  merits. — Bond  v. 
Hills  &  Fay,  3  Stew.  183.  Wheelock  v-.  Fitch-,  3  Por.,  is  over- 
ruled in  Abercrombie  v-.  JNIoseley,  9  Por.  148-. 

There  is  in  this  case  certainly  no  attempt  at  a  replication  of 
a  new  promise,  and  if  the  word  replication  in  the  record  is  held 
to  apply  to  this  plea  of  bankruptcy,  it  can  be  intended  to  mean 
nothing  more  than  a  simple  replication  and  issue  upon  the  facts 
set  forth  in  the  plea-v 

DARGAN-,  C.  J. — The  declaration  in  this  case  'contains  sev- 
eral special  counts,  and  also  the  common  or  usual  money  counts. 
The  last  special  count  sets  forth  with  particularity  the  material 
facts  which  were  proved  upon  the  trial,  to  wit :  the  making  of 
the  note  by  the  Tidmorcs,  payable  to  Herndon  &  Kelly,  the 
endorsement  thereof  by  Herndon  to  James  A.  Givens;  the 
bringing  of  the  suit  in  the  name  of  Herndon  &  Kelly,  for  the 
use  of  Givens ;  the  rendition  of  judgment  thereon,  and  the  sub- 
sequent levy  of  an  execution  on  the  land  of  John  Tidmore,  one 
of  the  defendants.  This  Count  also  alleges  that  John  Tidmore 
filed  his  bill  in  equity  against  Herndon  &  Kelly,  and  also  against 
said  Givens,  praying  an  injunction,  upon  which  a  final  decree 
was  rendered,  perpetually  enjoining,  as  to  him,  the  said  execu- 
tion-. From  this  decree,  an  appeal  was  taken  to  the  Supreme 
Court-,  and  pending  the  cause  in  the  Supreme  Court,  and  after 
the  discharge  of  said  Herndon  as  a  bankrupt,  he,  the  said  Hern- 
don, promised  that  he  would  pay  said  note,  so  endorsed  by  him, 
if  the  decree  of  the  Chancery  Court  should  be  affirmed.     It  is 


316.  ALABAMA.. 


Herndon  v.  Givens'  Adm'r. 


then  a^rerred  that  the  decree  Tras  affirmed  by  the  Supreme  Courtj 
>v hereby  the  defendant  became  liable  to  pay,  &c.  The  defend- 
ant filed  several  pleas  to  the  entire  declaration,  among  >Yhich  is 
the  plea  of  his  discharge  in  bankruptcy,  since  making  the  prom- 
ises in  the  declaration  mentioned.  Upon  this  plea  issue  Tvas 
joined)  and  the  evidence  which  was  introduced  clearly  shows  that 
the  endoi'sement  of  the  note  was  made  before  the  defendant  wan 
declared  a  bankrupt,  but  his  promise  to  pay,  if  the  decree  cf 
t'te  Court  of  Chancery  should  be  affirmed  by  the  Supremt 
Court,  was  made  after  his. discharge  a^  a  bankrupt  was  duly  ob- 
tained. The  court  charged  the  jury  upon  this  evidence,  that 
the  plaintiff  was  entitled  to  recover  upon  the  count  for  an  ac- 
count stated,  to  which  the  defendant  excepted. 

It  is  a.well  settled  rule  of  law,  that  an  express  promise  to  pay 
V.  debt,  whicli  the  proraissor  is  under  a  mora],  obligation  to  pavj 
will  be  enforced,  although  the  legal  remedy  to  enforce  the  pay- 
ment of  the  original  debt  is  extinguished  by  the  statute  of  limi- 
tations or  of  bankruptcy. — Chit,  on  Con.   (7  Amer.  ed.)  190  ; 
bicantpn  v..  Elslond,  7  Jphn.   37  ^  Shippen  v.  Henderson,  14 
John.  178.     But  if  the  promise  to  pay  be  conditional,  it  is  thoji 
incumbent  on  the  plaintiif  to  prove  that  the  condition  has  hap- 
pened or  been  performed,  and  in  such  a  case  it  is  said  to  be  the 
best  mode  of  pleading,  to  set  out  specially  the  conditional  prom-  - 
'ise,  and  then  aver  the  fact  or  facts  th'at  make  the  promise  abso- . 
lutc.-^Chit.  on  Con.lOl ;  Penn  V.  Bennett,  4  Campbell,  205;; 
I'leming  V.  Hayne,  1  Starkie  370.     Indeed,  tire,  authorities  w,c 
have  referred  to  would  seem  to  iraply,  that  when;  the  promise  is  , 
cppditional  it  cannot  be  trea,ted  in  the  pleadings  as  an  absolute 
and  unconditional  one,  but  that, it  should  be  alleged  as  mado; . 
and  then  the  condition  upon  whicli  the  party  promised  to  pay 
must  be  proved  to  have  happened  or  tp  have  been  performed. , 
The  last  special  count  in  this  declaration  correc^tly  a.vers  all  the, 
circtimstances  attending  the  promise  material  to  have  been  al-_ 
leged,  and  then  shows  that   the  condition  had'  happened  upon, 
which  the  promise  was  to  be  absolute.  The  evidence,  top,  clearly, 
shows  that  this  promise  was  made  after  the  defendant  was  dis- 
charged as  a  bankrupt.     The  plaintiffs,,  therefpre,. were  clearly 
entitled  to  recover  upon  this  count,  for  the  material  part  of  the 
i^suc  joined  on  the  plea  of  bankruptcy  was,  whether  the  condi- 
tioi-.al  promise  was  made  before  or  after  the  discharge  in  bank- 


'JUNE  TEkMj  1851.  317 

Herndon  v.  Givens'  Adm'r. 

ruptcy.  And  inasmuch  as  the  plaintiff  was  clearly  entitled  to 
recover  according  to  the  evidence  upon  this  count,  we  think  it 
clear  that  the  judgment  could  not  be  reversed,  even  if  we  admit 
that  the  evidence  was  inapplicable  to  the  count  for  an  account 
stated  ;  for  the  defendant  in  no  sense,  could  be  injured  by  the 
court's  directing  the  jury  that  the  plaintiffs  could  recover  upon 
the  common  count,  when  the  evidence  clearly  entitled  the  plain- 
tiffs to  a  recovery  on  this  special  count.  Whether  the  recovery  was 
on  the  one  or  the  other,  the  amount  would  necessarily  be  the  same, 
and  the  defendant  has  suffered  no  injury  by  these  instructions. 

2.  The  plaintifts  introduced  James  A.  H.  Givens  as  a  witness j 
and  it  was  admitted  that  he  was  a  son  of  the  intestate,  and  one 
of  his  distributees  ;  thereupon  the  plaintiffs  introduced  a  release 
from  said  witness  to  them,  whereby  he  released  all  his  interest 
as  a  distributee  in  his  father's  estate,  to  the  plaintiffs,  and  pro- 
posed to  prove  the  execution  of  the  release  by  the  witness  him- 
self. To  this  the  defendant  objected,  but  his  objection  was 
overruled.  It  is  settled  by  the  decisions  of  this  court,  that  a 
distributee  of  an  estate  maybe  rendered  a  competent  witness 
for  the  administrator,  by  a  release  to  him  of  all  the  interest  of 
the  witness  in  the  estate  of  which  he  is  a  distributee. — ^Scales  v. 
Desha,  Shepherd  &  Co.,  16  Ala.  308;  Hall  v.  Alexander,. 9 
Ala.  219.  Whether  there  may  not  be  cases  in  which  a  simple 
release  by  a  distributee,  as  such,  would  be  insufficient  to  render 
him  competent,  it  is  not  necessary  to  inquire  ;  for  it  was  shown 
that  the  estate  of  the  decedent  was  entirely  solvent,  nor  did  it 
appear  that  his  lands  would  be  required  to  be  sold  to  pay  the 
debts,  whether  this  suit  failed  or  not ;  and  before  the  question 
could  be  raised,  that  the  interest  of  the  witness  in  the  lands  de- 
scended to  him  from  his  ancestor  rendered  him  incompetent,  not- 
withstanding his  simple  release  as  a  distributee,  it  should  be 
shown,  that  the  lands  would  be  required  for  the  purpose  of  pray- 
ing the  debts  unless  the  administrator  was  successful  in  the 
suit,  to  sustain  which,  or  the  defence  thereto,  the  distributee  is 
called.  This  question  we  shall  not  decide,  for  it  is  not  necessa- 
ry ;  for,  inasmuch  as  no  question  was  made  that  the  lands  de- 
scended would  be  required  to  pay  the  debts  if  this  suit  failed,  a 
release  by  the  distributee  of  his  distributive  share  clearly  ren- 
dered him  a  competent  witness  for  the  administrator.  This, 
iioweVer,  does  not  get  over  the  dffficulty  in  this  case,  for  the 
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question  still  remains  whetlier  the  distributee  was  a  competent 
witness  to  prove  the  release^  Had  the  release  been  proved  ali- 
und€y  then  the  fact  being  established  that  he  was  no  longer  in- 
terested, he  could  have  properly  testified  in  the  cause ;  but  the 
question  is,  was  he  competent  to  prove  his  own  release,  and  thus 
qualify  himself  to  give  testimony  in  favor  of  the  administrator  T 
In  the  case  of  Dent  v*  Portwood,  (17  Ala.  242,)  we  had  occasion 
to  examine  this  precise  point,  and  the  conclusions  to  which  we 
came  were,  that  where  the  interest  of  the  witness  was  made  to 
appear  from  his  own  examination,.he  might  be  further  examined  for 
the  purpose  of  showing  that  it  had  been  extinguished  or  released.. 
But  on  the  other  hand,  if  the  interest  of  the  witness  appeared  alt- 
undcy  and  not  from  the  examination  of  the  witness  himself,  then  the 
witness  could  not  be  examined  to  remove  the  objection,  or  to 
prove  the  execution  of  the  release  ^  I  have  looked  into  the  au-. 
thorities,  and  the  reasons  upon  which  that  case  rests,  and  I  am. 
satisfied  it  is  correct ;,  for,  if  the  witness  is  shown  to  be  interes- 
ted otherwise  than  by  his  own  testimony,  his  mouth  is  closed,, 
and  he  cannot  be  permitted  to  testify  at  all  until  the  objection  is 
removed,  and  consequently  cannot  speak  to  remove  the  objection. 
But  if  the  objection  of  interest  is  raised  by  the  testimony  of  the 
witness  himself,  in  the  course  of  his  examination,  it  is  then  but 
reasonable  to  permit  the  objection  to  be  removed  by  the  same 
means  by  which  it  was  created^  Applying  these  tests  to  the 
question  whether  the  witness,  James  A.  H.  Givens,  was  compe- 
tent  to  prove  the  release  executed  by  him,  as  a  distributee,  to 
the  plaintifi",  we  are  constrained  to  hold  that  he  was  not.  When 
he  was  ofiered  by  the  plaintifis  it  was  admitted  that  he  was  a 
son  and  one  of  the  distributees  of  the  intestate.  This  rendered 
him  incompetent,  and  the  objection  to  his  interest  was  then  made.^ 
After  the  objection  was  made,  the  court  permitted  the  witness, 
at  the  instance  of  the  plaintifiF,  to  prove  the  execution  of  his  re- 
lease.    In  this  there  was  error.. 

We  need  not  examine  whether  the  court  erred  in  permitting 
Edward  Givens  to  prove  the  release  executed  by  him,  for  it  is 
manifest  that  upon  another  trial  this  can  be  done  by  other 
testimony.  Nor  shall  we  examine  in  detail  the  other  questions 
raised  in  the  course  of  the  argument ;  it  is  sufficient  to  say 
that  if  any  of  them  would  avail  the  plaintiff  in  error,  they  can 
bejemoved  in  a  subsequent  triaU 
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The  court  erred  in  permitting  James  H.  Givens  to  prove  the 
release  by  him  executed,  and  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Chilton,  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 


METCALF  vs.  METCALF. 

1.  A  record  can  only  be  amended  by  some  matter  of  record. 

2.  A  memorandum  in  the  hand  writing  of  the  Judge  of  Probate  on  the 
trial  docket  of  his  court,  in  the  following  words,  viz  :  "J.  M.  heir 
of  A.  M.  v.  Administrators;  Ordered  to  appoint  Auditors,  (naming 
them;)  Ordered  that  they  report  instanter,-  Auditors  report  in  admiu- 
istrator's  hands,  §469  82," — is  insufficient  to  authorize  the  court  to 
render  a  decree  nujic  |>ro  ftinc  at  a  subsequent  term,  against  the  ad- 
ministrators in  favor  of  J.  M.  for  the  amount  thus  ascertained. 

Error  to  the  Court  of  Probate  of  Dale  county. 

On  the  14th  August,  1849,  a  decree  nunc  pro  tunc  was  ren- 
dered as  of  the  March  term,  1848,  by  the  Court  of  Probate  of 
Dale  county,  in  favor  of  Isaac  Metcalf  against  John  and  Mary 
Metcalf,  administrators  of  Anthony  Metcalf,  for  the  amount  of 
liis  distributive  share  of  the  estate  of  said  decedent.  The  mem- 
oranda upon  which  the  decree  nunc  pro  tunc  was  rendered, 
are  set  out  in  the  record,  and  are  as  follows  : 

"  Joshua  Morris,  heir  of  A.  Metcalf,  use  of  J.  W.  Williamson 
v.  Adm'rs.  Judgment  on  demurrer.  Leave  to  amend  granted  on 
payment  of  costs  of  the  term.  Costs  paid  by  S.  T.  Roach,  attor- 
ney. Ordered  to  appoint  auditors,  Benjamin  Walding,  Mathew 
Johnson,  and  Daniel  Johnson.  Ordered  that  they  report  instan- 
ter. Auditors  report  in  administrator's  hands,  ^469  82.  Isaac 
Metcalf,  heir  of  A.  Metcalf  v.  Administrators.  Same  as  above 
as  to  auditors,  &c.  Auditors  report  in  hands  of  administrator, 
$469  82."  The  clerk  certifies  that  the  foregoing  "  extract 
from  the  trial  docket  of  the  Orphans'  Court,"  is  the  only  re- 
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cord,  note  or  memoraodum  in  his  oflSce,  upon  vhicli  the  pro- 
ceedings of  August  14,  1849,  could  have  been  predicated. 

BuFORD,  for  plaintifif  in  error,  cited  Brown  v.  Bartlett,  2  Ala- 
30 ;  Armstrong  v.  Robinson,  ib.  164 ;  Waldo  v.  Spence,  4 
Conn.  71 ;  Atkins  v.  Sawyer,  1  Pick.  351 ;  People  v.  McDon- 
ald, 1  Cowen,  189 ;  Thompson  v.  Miller,  2  Stew.  470  ;  Bently 
V.  Wright,  3  Ala.  607 ;  Binford  v.  Daniels,  13  Ala.  667  ; 
Draughan  v.  Tombeckbee  Bank,l  Stew.  66 ;  Rains  v.  Ware, 
10  Ala.  623 ;  Bondurant  v.  Thompson,  15  ib.  202. 

F.  S.  Jackson,  contra,  contended  that  the  order  to  enter 
judgment  nunc  pro  tunc  was  not  a  judgment  on  which  execution 
could  issue;  and  that  if  an  execution  was  issued  upon  it  a  su- 
persedeas would  be  the  proper  remedy. 

PARSONS,  J. — There  are  numerous  decisions  of  this  court 
covering  the  points  presented  by  the  assignment  of  errors  in  this 
case. — Miller  v.  Thompson,  2  Stew.  470 ;  Wilkinson  v.  Goldth- 
waite,  1  Stew.  &  Port.  159 ;  Moody  v.  Keener,  9  Port.  252 ; 
Brown  v.  Bartlett,  2  Ala.  30 ;  ib.  164 ;  Benford  v.  Daniels,  13 
Ala.  667  ;  Bondurant  v.  Thompson,  15  Ala.  202.  It  is  well 
settled  by  these  decisions,  that  a  record  can  only  be  amended 
by  some  matter  of  record ;  and  that  parol  evidence  is  not  admis- 
sible for  this  purpose.  In  Brown  v.  Bartlett,  supra,  it  is  held 
that  if  no  warrant  for  the  amendment  appears  in  the  record, 
none  can  be  presumed  to  exist ;  and  to  the  same  efiect  is  the 
case  of  Rains  v.  Ware,  10  Ala.  625.  Upon  what  evidence,  ex- 
cept the  memoranda  on  the  trial  docket  set  out  in  the  record,  the 
judgment  nunc  pro  tunc,  entered  on  the  14th  August,  1849,  was 
predicated,  is  not  shown,  and  we  have  seen  that  we  cannot  pre- 
sume that  any  other  evidence  exists,  or  was  before  the  court; 
the  memoranda  are  wholly  insufficient. 

In  Moody  v.  Keener,  9  Port.  252,  issue  had  been  joined  on 
the  plea  of  "not  guilty,"  in  an  action  on  the  case.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff,  which  the  judgment 
entry  recited  as  a  verdict  in  an  action  of  assumpsit.  The  judg- 
ment was  reversed  by  tliis  court,  because  the  verdict  was  not 
responsive  to  the  issue.  Upon  the  cause  being  remanded  to  the 
Circuit  Court,  a  motion  was  submitted  to  amend  the  judgment 
entry  nunc  pro  tunc,  •vrhich  was  sustained.    The  evidence  in- 
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troduced  to  sustain  the  motion  Avas  the  docket  of  the  judge  pre- 
siding on  the  trial  of  the  cause,  which  contained  the  followiiig 
memoranda  opposite  the  statement  of  the  case,  viz  :  "  Dem. 
Overruled.  Jur  j,  1,  verdict  for  plaintiff,"  and  the  file  of  papers 
in  the  cause;  and  upon  the  writ  was  an  indorsement  in  these 
words,  viz  :  "We  the  jury  find  for  the  plaintiff  $1,000  25  with 
interest  and  costs  of  suit."  This  proof  was  held  to  be  insuffi- 
cient to  authorize  the  judgment  moic  pro  tuno. 

In  this  case,  the  memoranda  show  but  few  of  the  facts,  upon 
which  a  regular  decree  of  the  Orphans'  Court  could  be  based. 
Thej  do  not  show  a  presentation  of  his  accounts  and  vouchers 
by  the  administrator  for  settlement,  publication  as  required  by 
law,  an  allowance  of  the  accounts  and  vouchers  by  the  court, 
the  amount  received  by  the  administrator,  or  the  amount  paid 
out  by  him ;  nor  do  they  show  who  is  the  administrator,  nor 
whether  the  settlement  was  partial  or  final.  If  it  be  legitimate 
to  look  to  these  memoranda,  they  are  wholly  insufficient. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 
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3 .  The  appellate  court  will  not  notice  any  errors  except  such  as  arc. 
assigned  upon  the  record  ;  and  the  practice  is  to  examine  such  of 
tliem  only  as  are  insisted  on  by  counsel. 

2.  A  memorandum  made  by  a  justice  of  the  peace  at  the  time  of  the 
trial  of  a  prosecution  before  him,  showing  the  judgment  which  he 
Tendered  in  the  cause,  is  admissible  evidence  in  a  subsequent  action 
instituted  by  the  defendant  against  the  prosecutor,  to  show  the  ter- 
mination of  the  prosecution. 

3.  R.  and  L.  were  arrested  under  a  warrant  issued  by  a  justice  of  the 
peace,  charging  them  with  having  unlawfully  taken  the  prosecu- 
tor's daughter  from  his  premises,  and  detaining  her  against  her  will 
•and  consent,  with  intent  to  carry  her  out  of  the  State.  After  the 
termination  of  the  prosecution,  R.  brought  an  action  against  the  pro- 
secutor for  a  malicious  prosecution.  To  rebut  the  presumption  of 
malice,  the  defendant  proved  his  own  declarations,  made  after  tha* 
abduction  of  his  daughter,  but  before  the  issuance  of  the  warrant. 
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expressing  his  willingness  that  L.  might  marry  his  daughter.    It  was 

held, 

1st.  That  the  plaintiff  might  prove  that  these  declarations  were  com- 
municated to  L.,  although  the  defendant  was  not  present  when 
the  communication  was  made. 

2nd.  That  the  plaintiff  might  also  prove,  that  L.  did  not  detain 
the  young  lady  against  her  will  and  consent. 

3rd.  That  the  plaintiff  might  also  prove,  that  at  the  time  of  the  insti- 
tution of  the  prosecution,  the  defendant  entertained  unfriendly  feel- 
ings towards  the  family  of  which  the  plaintiff  was  a  member. 

4.  When  the  evidence  which  is  objected  to  by  the  plaintiff  in  error 
is  not  set  out  in  the  bill  of  exceptions,  the  appellate  court  w^ill 
presume  in  favor  of  the  correctness  of  the  judgment  that  the  evi- 
dence was  admissible. I 

5.  The  construction  of  a  written  affidavit  is  a  question  for  the  deter- 
mination of  the  court,  and  not  of  the  jury. 

6.  When  any  portion  of  a  charge  requested  is  illegal,  the  court  may 
refuse  the  charge  in  toto. 

7.  To  sustain  an  action  for  a  malicious  prosecution,  there  must  be  ma- 
lice as  well  as  a  want  of  probable  cause. 

8.  There  may  be  facts  and  circumstances  which  do  not  amount  to 
probable  cause,  but  which,  being  evidence  of  a  want  of  malice, 
may  justify  the  acquittal  of  the  defendant  upon  the  ground  that 
there  was  an  entire  absence  of  malice. 

9.  So  on  the  other  hand,  an  entire  absence  of  actual  malice  may 
consist  with  the  absence  of  every  reasonable  ground  for  a  belief 
of  the  party's  guilt;  still,  in  such  case  the  law  impUes  malice,  be- 
cause there  is  no  proof  to  extenuate  the  prosecutor's  act  which 
has  been  rashly  and  indiscreetly  done. 

10.  Although  the  defendant  honestly  believed  that  the  plaintiff  wa* 
guilty  of  the  offence  charged,  and  acted  upon  such  honest  convic- 
tion, yet  if  there  was  a  want  of  probable  cause,  such  belief  would 
not  excuse  him,  unless  it  was  founded  on  facts  and  circumstan- 
ces which  would  create  such  a  belief  in  the  minds  of  honest  and 
reasonable  men. 

11.  If  no  probable  cause  in  fact  existed,  and  the  defendant  failed  to 
use  such  precaution  as  a  prudent  man  would  use  to  ascertain 
that  fact,  although  he  acted  entirely  without  malice,  yet  in  such 
case  malice  will  be  inferred  from  the  want  of  probable  cause. 

12.  Although  the  charge  given  by  the  court  is  not  in  the  language 
in  which  it  is  requested,  yet  if  it  be  a  full  and  fait  exposition  of  th& 
law,  and  not  calculated  to  mislead  tlte  jury,  the  judgment  will  not 
be  reversed. 

(Chilton,  J.  Dissenting, held,  that  if  the  charge  requested  asserts  a  cor->- 
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rect  legal  proposition  in  appropriate  terms,  and  is  applicable  to  the 
pioof,  it  should  be  given  in  the  language  of  the  request.) 

Error  to  the  Circuit  Court  of  Butler.  Tried  before  the- 
Hon.  Nathan  Cook. 

Wesley  Rodgers  and  William  Leaird  were  arrested  under  a 
■warrant  issued  by  a  justice  of  tbe  peace,  at  the  instance  of  Wil- 
liam Long,  charging  them  with  having  mnlawfully  taken  from  his 
premises  his  daughter,  and  detaining  her  with  intent  to  carry  her 
out  of  the  limits  of  the  State  against  her  will  and  consent.  Af- 
ter the  termination  of  the  prosecution,  Rodgers  brought  this  ac- 
tion against  Long,,  to  recover  damages  for  the  malicious  prose- 
cution. To  show  the  termination  of  the  prosecution,  the  plain- 
tiff offered  in  evidence  a  memorandum  written  at  the  time  of  the 
trial  by  the  justice  before  whom  the  trial  was  had,  its  execution 
having  been  proved  by  the  justice,  who  also  testified  that  he 
kept  no  regular  docket.  The  defendant  objected  to  the  admis- 
sibility of  the  paper,  but  his  objection  was  overruled,  and  he  ex- 
cepted* The  several  exceptions,  and  the  charges  given  and 
refused,  are  set  out  in  the  opinion  of  Chilton,  J.  This  case  may- 
also  be  found  in  17  Ala.  540. 

Elmore  &  Yancey,  for  plaintiff  in  error: 

1.  In  an  action  for  a  malicious  prosecution  the  plaintiff  must 
show  the  prosecution  to  be  ended. — 1  Chit.  Plead..  679;  2. 
Greenl.  Ev.  §452. 

2.  The  memoranda,  or  paper  introduced  to  prove  that  fact,, 
should  have  been  rejected  as  not  being  a  record,  nor  an  ofiBce 
paper,  and  could  only  have  been  used  to  refresh  the  memory  of 
the  witness. — Vastbinder  v.  Metcalf,  3  Ala.  100  ;  1  Stark,  on 
Ev.  154. 

3.  The  conversation  between  Long  and  Thagard,  relative  to 
the  message  of  Leaird  that  he  would  marry  Sarah  Ann,  was  in- 
troduced by  plaintiff  in  error  but  for  one  purpose,  viz :  as  tend- 
ing to  disprove  malice  in  Long  in  instituting  the  prosecution. 

4.  The  communication  of  what  Long  then  said  to  the  Leairds, 
■was  irrelevant,  as  neither  tending  to  prove  malice  in  Long  in 
prosecuting  Rogers,  nor  want  of  probable  cause. 

5.  The  reply  of  the  Leairds,  when  this  conversation  was 
communicated  to  them  by  Thagard,  was  also  illegal,  as  being 
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Iwt  the  declarations  of  persons  competent  as  witnesses,  not  hi 
part  of  the  res  gestae^  and  iiTelevant.^1  Phil,  on  Ev.  p.  lG-0- 
171. 

6.  The  fact  that  the  language  used  by  the  Leairds  does  not 
appear  in  the  record,  is  not  fatal  to  the  exception.  Nothing 
that  they  could  have  said  could  elucidate  the  issue — Long's  feel- 
ing to  the  Leaii'ds.  If  there  has  been  error,  the  coUrt  will  pre- 
sume injury,  unless  the  record  shows  that  no  injury  accrued  tb 
the  party  thereby. 

7.  The  fact  that  Leaird  did  not  detain  Sarah  Ann  against 
her  will  was  irrelevant  to  the  issue,  as  no  such  charge  had  been 
preferred  against  Rogers ;  and  even  if  there  had  been,  this  did 
not  tend  to  prove  that  Rogers  did  not  detain  her  against  her 
will. 

8.  The  facts  as  stated  in  the  first  charge  asked  for  by  the 
plaintiff  in  error,  show  that  Long  had  preferred  no  offence 
against  Rogers,  for  which  he  could  have  been  examined  before  a 
magistrate.  This  charge  did  not  leave  the  construction  of  the 
affidavit  to  the  jury — the  court  had  already  given  to  the  jury 
the  legal  effect  of  the  affidavit — and  the  charge  was  based  upon 
an  admission  that  such  was  its  legal  effect,  but  that  the  facts  of 
the  case  might  vary  that  construction. 

9.  Two  things  are  indispensable  in  this  action:  first,  a  want 
of  probable  cause  ;  second,  malice. — Chandler  v.  McPherson, 
et  al.,llAla.  919;  2  Greenl.  on -Ev.  §§  449-453;  Stone  v. 
Crocker,  24  Pick.  81-83.  Mahce  may  be  inferred  from  want 
of  probable  cause,  but  this  impUcation  -may  be  repelled  by  proof. 
— Wood  V.  Weir,  5  B.  Monroe,  546-550.  Want  of  probable 
cause  is  but  one  of  the  evidences  of  malice,  which  can  be  rebut- 
ted by  other  proof.— Stone  v.  Crocker,  24  Pick.  81 ;  24  ib.  11-. 

10.  If  the  jury  believed  from  the  evidence  that  Long,  in  pros'- 
ecuting  Rogers,  acted  ^nder  an  honest  belief  of  his  guilt,  then 
one  essential  ingredient  of  this  action,  malice,  is  wanting,  and 
the  second  and  last  charges-asked  for  (numbered  3  and  7)  should 
have  been  given,  without  qualification. — Chandler  v.  McPher- 
Kon,  et  al.,  11  Ala.  919.  If  the  evidence  showed  an  entire  ab- 
sence of  malice  in  the  prosecution,  then  the  plaintiff  could  not 
recover  ;  and  the  charge  asked  for  (numbered  5  on  the  record) 
should  have  been  given ;  and  the  charge  as  given  (numbered  G» 
on  the  record)  was  error-,      it  is  the  duty  of  the  coui't,  when  :^ 
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■proper  charge  is  requested,  to  give  it ;  and  the  refusal  cannot 
bo  justified  by  afterwards  giving  one  less  extensive  but  free  from 
error. — Maynard  &  Co.  v.  Johnson,  4  Ala.  116  ;  Ivers  v.  Phi- 
for,  11  ib.  535 ;  Cleaveland  v.  Walker,  11  ib.  1058  ;  Cole  v. 
Spann,  13  ib.  537. 

11.  Malice  is  a  pure  question  of  fact,  for  the  jury  to  decide 
— 2  Greenl.  on  Ev.  §453.  If,,  however,  malice  '''must  be  in- 
ferred" from  Avant  of  probable  cause,  it  becomes  a  question  of 
law,  which  the  judge  may  withdraw  from  the  jury.  This  view 
proves  that  malice  is  only  inferrable. — See  case  cited  in  note  to 
§  453,  of  Greenl.  on  Ev.  2  vol.  A  charge  asked  for  cannot  bo 
abstract,  if  there  is  any  evidence  to  warrant  the  proposition. — 
Bradford  v.  Marberry,  IS  Ala.  520  ;■  Hinton  v.  Nelms,  13  ib., 
222. 

12.  That  inrefusing  to  give  the  charge  asked  for  by  the  plain- 
tiff in  error,  in  the  terms  in  which  it  was  asked,  the  court  below 
erred,  though  it  afterwards  gave  a  charge  containing  substanti- 
ally the  same  principle.- — Rives  et"al.  v.  McLosky,  5  S.  &  P., 
330  ;  Maynard  v.  Johnson,  4  Ala.  11(3 ;  Ivers  v.  Phifer,  11  ib. 
535 ;  Cleavland  v.  Walker,  11  ib.  1059  :  Hinton  v.  Nelms,  13 
ib.  222 ;  Cole  v.  Spann,  13  ib.  537  ;  Phillips  v.  Beene,  16  ib. 
720  ,  Livingston  &  Gilchrist,  v.  Maryland  Ins.  Co.,  7  Crancli 
505 ;  see  p.  544 ;  Noble  v.  McClintock,  6  W\  &  Scrgt.  58^; 
State  of  Illinois  v.  Wilson,  2  Scam.,  225 ;  Hill  v.  Ward,  2 
Gillman  285. 

It  is  not  a  mere  question  of  practice.  It  involves  a  prin- 
ciple.— Declaration  of  rights;  Constitution  of  Ala.  Art.  1,  §  29, 
A-^  long  as  a  party  uses  I'espectful  and  appropriate  language, 
and  invokes  an  acknowledged  legal  principle  in  his  defence,  no 
judge  has  the  right  to  substitute  for  him  or  against  him  that 
principle  clothed  in  diflferent  phraseology.. 

As  a  question  of  practice,  the  universal  opinion  of  the  bar 
calls  for  an  adherence  to  this  long  and  well  settled  practice, 
as  a  protection  against  the  partiality  of  a  presiding  judge,  and 
against  the  misconception  of  juries.. 

An, adherence  to  past  decisions  is  a^ principle  which  guides 
every  appellate  tribunal,  unless  dearly  they  aro  erroneous  iu 
principle,  and  calculated  to  do  injury. 

In  this  case,  no  injury  can  accrue  by  an  adherence  to  thte 
rule. 
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1.  Because  the  presiding  judge  has  it  in  his  power  at  all  times 
to  explain  and  qualify  any  correct  legal  principle  which  may  ha 
asked,  so  as  to  make  it  conducive  to  a  proper  understanding  of 
the  case. 

2.  When,  however,  a  refusal  of  a  correct  legal  charge  is  givcn^ 
and  the  same  principle  given  in  different  termS)  there  is  no  pow- 
er in  the  attorney  to  correct  any  misapprehension  produced  on 
the  jury  by  the  refusal  to  give  the  law  as  asked  for  his  client. 

8.  The  "  refusal"  to  acknowledge  the  correctness  of  the  legal 
principle  asked  for,  is  the  gravamen  of  the  error,  and  not  the 
mere  giving  of  the  same  principle  in  different  words.  If  a  court 
should  respond  affirmatively  to  such  a  charge^  and  yet  give  it  in 
its  own  terms,  even  this  would  prevent  misconception  in  the  ju- 
ry. In  this  case,  the  court  *'  refused,"  and  therefore  did  not 
respond  affirmatively. 

Watts,  contra: 

1»  Although  this  is  a  long  bill  of  exceptions,  the  facts  are  not 
stated  in  such  a  way  as  to  show  that  any  error  has  been  com" 
mitted  to  the  injury  of  the  plaintiff  in  error.  Affirmative  erroi' 
must  be  shown;  this  court  will  not  presume  it. 

2.  The  first  two  exceptions  are  not  assigned  as  error,  and  of 
course  will  not  be  revised  by  the  court. 

3.  The  admission  of  the  memorandum  was  proper  to  show  the 
termination  of  the  prosecution. — See  Spear  v.  Cross,  7  Por. 
439 ;  Tayler  v.  Briggs,  4  Met.  421 ;  Rathman  v.  Slyer,  7 
Watts.  189  ;  Williams  v.  Woodhous,  3  Dev.  257 ;  Bostick  v» 
Rutherford,  4  Hawks.  83;  Bullock  v.  Ogburn,  use,  &c.  13  Ala. 
346 ;  Kennedy  v.  Dear^  6  Por.  90. 

4.  The  admission  of  what  Thagard  communicated  to  the 
Leaird's,  (they  being  charged  jointly  with  the  plaintiff  below)  was 
the  same  thing  as  if  communicated  to  Rogers  himself. — See 
Greenl.  Ev.  vol.  2,  §  453.  It  was  in  rebuttal  to,  or  explana- 
tion of  testimony  introduced  by  defendant  below,  and  for  this 
reason  would  be  admissible,  &c.  The  defendant  below  proved 
what  he  had  said  to  Thagard,  and  he  proved  that  he  requested 
Thagard  to  communicate  it  to  the  Leaird's.  It  was  then  but  a 
conversation  between  Long  and  the  Leaird's,  carried  on  through 
the  medium  of  Thagard.  But  the  bill  of  exceptions  does  not 
show  what  this  conversation  and  acts  were,  and  this  court  can- 
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not  see  therefore,  how  the  plaintiff  in  error  was  injured  therehy. 
It  was  his  duty  to  show  this. 

5.  The  proof  that  the  Leairds  did  not  detain  defendant's  daugh- 
ter against  her  will,  tended  to  show,  and  did  show,  that  there  was 
want  of  probable  cause  for  the  arrest,  and  was  therefore  pro- 
per. The  Leaird's  and  Rogers  Wf  re  jointly  charged  in  the  war^ 
rant. — See  Long  and  Rogers  at  the  last  term  of  this  court. 

6.  The  proof  that  there  were  unfriendly  feelings  between  the 
family  of  Rodgers  and  Long  was  admissible  as  a  circumstance 
to  show  Long's  malice. 

7.  As  to  the  charges;  the  first  charge  excepted  to  is  not  as- 
signed as  error,  and  cannot  be  looked  to. 

8.  The  first  charge  asked,  (as  shoAvn  by  the  bill  of  exceptions) 
should  not  have  been  given,  and  was  properly  refused.  The 
first  part  of  it  was  objectionable,  because  it  aslced  the  court  to 
leave  the  construction  of  the  afiidavit  to  the  jury. — See  Long  &. 
Rogers,  decided  at  the  last  term.  If  the  balance  of  the  charge 
was  correct,  for  this  reason  the  court  might  well  have  refused 
it ;  the  court  was  not  bound  to  distinguish  between  the  legal  and 
the  illegal.  But  the  latter  part  of  it  was  illegal  also.  The  ad- 
vice of  a  justice  of  the  peace  could  not  protect  him. — WilHams 
V.  Vanmeter,  8  Miss.  339.  The  justice  was  not  shown  to  be 
learned  in  the  law,  and  it  is  not  shown  that  Long  communicated 
to  him  truly  and  fully  all  the  facts,  and  asked  his  advice  there- 
on, even  if  it  had  been  proven  that  he  was  learned  in  the  law. — 
See  Little  v.  Blunt,  3  Mason,  102 ;  Williams  v.  Vanmeter,  8 
Miss.  339,  supra.  This  court  will  scarcely  presume,  in  the 
absence  of  proof,  that  a  justice  of  the  peace  is  learned  in  the 
law. — See  further,  Hewlett  v.  Cruchly,  5  Taunt.  277. 

9.  As  to  the  next  charge.  Malice  may  well  be  inferred  and 
must  be  inferred,  from  an  entire  want  of  probable  cause. — Sec 
1  Greenl.  on  Ev.  §  18 ;  2  ib.  §  453,  the  latter  part  of  the  sec^ 
tion  particularly,  and  authorities  cited  in  the  note ;  see  also 
King  v.  Root,  7  Conn.  613 ;  Murry  v.  Long,  1  Wend.  140  ; 
Kirksey  v.  Jones,  7  Ala.  622  ;  W^hitehurst  v.  Ward,  12  Ala. 
264  ;  Stark,  on  Ev.  912 ;  Wills  v.  Noyes,  12  Pick.  324.  Un- 
less the  qualification  of  the  charge  given  be  the  law  of  this  State, 
then  there  is  no  safety  to  the  community  against  reckless  or  prc- 

.  tended  ignorance  and  secret  malice. — See  Hall  v.  Hawkins,  5 
Humph.  367 ;  Faris  y.  Starke,  ^  B.  Monroe,  4 ;  Hickman  v. 
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ftriffin,  6  Mis.  37 ;  Merriam v.  Mitchell,  1  Shep.  439 ;  (13  Me.;) 
Wood  V.  Weir,  5  B.  Monroe ;  Travis  v.  Smith,  1  Penn.  234  ; 
llolburn  v.  Neal,  4  Dana  121 ;  19  Wend.  417 ;  Wiggin  v. 
Coffin,  3  Story  1 ;  Fushay  v.  Ferguson,  2  Den.  617  ;  Rice  & 
Ponder,  7  Iredell  390. 

10.  The  next  charge  asked  aud  that  given  are  the  same  in 
substance  as  that  noticed  under  the  ninth  point,  and  the  other 
charges  assigned  as  error  are  tlie  same  in  substance.  But  these 
charges  asked  are  abstract  ;•  there  was  no  testimony  showing 
that  the  defendant  acted  on  an  honest  belief  of  the  charge  made 
against  Rodgers.  It  was  clearly  shown  that  as  to  Rogders, 
there  was  not  the  shadow  of  probable  cause,  and  it  was  shoAvu 
that  independent  of  the  entire  want  of  probable  cause,  there  was 
malice. — See  Holmes  v.  Gayle  &  Bower,  1  Ala.  517  ;  Stone  t. 
Stone,  1  Ala.  582.  The  charges  asked  were  objectionable  in 
another  point,  viz: 

11.  They  asked  the  court  to  leave  to  the  jury  the  question 
as  to  whether  there  was  probable  cause.  This  is  a  mixed 
question  of  law  and  fact ;  the  charge  should  have  asked  the 
court  to  say  whether  certaui  facts  did  or  did  not  amount  to  pro- 
bable cause.  The  jury  must  find  the  facts,  and  the  court  deter- 
mine whether  or  not  there  was  pi'obable  cause. — See  Wilder  v. 
Holden,  24  Pick.  11 ;  Stone  v.  Croker,  24  Pick.  81 ;  W^ills  v. 
Noyes,  12  Pick.  324;  Carrico  v.  M^eldrum,  1  A.  K.  Marshall 
224;  Ives  v.  Bartholomew,  9  Conn.  309;  Stone  v.  Stevens,  1-2 
ib.  219. 

12.  In  a  le^l  sense  any  unlawful  act  done  wilfully  to  the  in- 
jury of  another,  is  malicious. — See  Commonwealth  v.  SnelUng, 
15  Pick.  3.37.. 

CHILTaN,  J.— It  is  well  settled,  that  this  court  will  not  no- 
tice any  errors  except  such  as  are  assigned  upon  the  record,  and 
the  practice  is  to  examine  such  of  them  only  as  are  insisted  on 
by  the  counsel. — Cunningham  v.  Carpenter  &  Watson,  10  Ala. 
109.  The  admission  of  the  affidavit  and  warrant  as  evidence 
cannot,  under  the  rule  above  laid  down,  be  considered  by  us,  the 
same  not  being  embraced  by  the  assignment  of  error. — See  Steb- 
bins  v.  Fitch,  1  Stew.  180 ;  Minor's  Ala.  11,  23,  35. 

2.  The  cases  of  Kennedy  v.  Dear,  (G  Por.  90)  and  Bullock  v» 
Ogburn,  use,  &c..(13  Alav  346,)  show  that  there  was  no  erxor 
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in  admitting  as  evidence  to  the  jury  the  memorandun*  made  at 
the  time  of  the  trial  by  the  justice  of  the  peace  trying  the  cause,, 
©f  the  judgment  which  he  renderedy  the  same  containing  the 
written  evidence  of  his  judgment,  as  explained  by  the  justice 
who  produced  the  paper  and  who  presided  at  the  trial. 

3.  We  think  there  was  no  error  in  permitting  the  plaintiff  to 
prove  that  what  the  defendant  Long  told  Thagard  as  to  his  wil- 
lingness for  Leai^d  to  marry  his  daughter,  and  that  he  would 
give  him,  in  the  language  of  the  bill  of  exceptions^  "  if  Leaird 
would  come  to  him^  a  permit  to  marry  her,"  was  communicated 
to  Leaird.  Long  had  proved  that  Thagard  had  this  conversa- 
tion with  him  one  or  two  days  before  suing  out  the  warrant. 
Now  the  fact  of  Long's  willingness  to  the  marriage,  if  commu- 
nicated to  Leairdy  conduced  to  show  that  the  latter  was  not  guil- 
ty of  a  breach  of  the  peace  in  going  off  with  the  girl,  but  that 
his  object  was  to  marry,  not  to  imprison  her,  or  deprive  her 
otherwise  of  her  liberty ;  that  Long  was  not  present  when  this 
communication  was  made  to  Leaird  makes  no  difference.  If 
what  he  said,  upon  being  communicated,  tended  to  justify  or  to 
explain  the  conduct  of  Leaird  in  going  off  with  the  young  lady, 
to  this  extent  it  tended  tO'  show  that  Long  was  apprised  of  the 
real  intention  of  the  parties  in.  doing  what  they  did,  and  that 
their  conduct  may  have  been  and  probably  was  influenced  by 
his  representations.  At  all  events,  it  tended  to  explain  the 
transaction,  and  to  show  the  want  of  probable  cause,  and  this, 
independent  of  any  knowledge  on  the  part  of  Long  whether  or 
not  what  he  told  Thagard  had  been  communicated  to  Leaird,  and 
ia  this  view  it  was  admissible.  The  plaintiff  must  prove  that 
the  prosecution  was  instituted  maliciously  and  without  probable 
cause.  Malice  may  be  inferred  by  the  jury  from  tlie  want  of 
probable  cause ;  it  may  also  be  proved,  by  the  defendant's  con- 
duct, and  declarations  conducing  to  show  that  the  charge  he 
preferred,  or  the  prosecution  he  incited,  was  unfounded. — 2 
Green.,  on  Ev.  ^  453,.  and  cases  cited.  These  declarations,  and 
the  proof  of  their  being  communicated,  were  not,,  therefore,  irrel- 
evant, but  properly  admitted. 

4.  It  is  further  objected,  that  the  plaintiff  was  allowcdto  prove 
what  William  and  Henry  Leaird  said  in  response  to  the  commu- 
nication of  Thagard,  and  what  passed  betweecn  Thagard  and 
Leaird  at  the  time..    The  bill  of  exceptions  does  not  state  what* 
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was  said  or  "what  took  place  between  them  on  the  occasion  refer- 
red to ;  so  that  it  is  obvious  we  cannot  reverse  for  this  supposed 
error,  since  we  cannot,  in  the  absence  of  the  proof,  determine 
upon  its  admissibility,  or  whether  its  admission  injuriously  affec- 
ted the  party  excepting.  Presuming  against  the  bill  of  excep- 
tions, we  must  intend  in  favor  of  the  correctness  of  the  judg- 
ment below,  that  such  proof  did  not  injuriously  affect  the  defen- 
dant, or  was  part  of  the  re.s  gestce,  otherwise  he  would  have 
set  it  out  in  the  record  for  our  inspection  and  reversion. — 
Holmes  v.  Gayle  &  Bower,  1  Ala.  517  ;  Stone  v.  Stone,  use, 
&c.,  ib.  582;  Pearson  v.  Howe,  11  ib.  370.  The  bill  of  ex- 
ceptions then  fails  to  show  error  in  the  matter  of  the  admission 
of  this  proof. 

5.  It  is  insisted  that  the  court  erred  in  allowing  the  plaintiff 
below  to  prove  that  Leaird  did  not  detain  defendant's  daughter 
against  her  will ;  that  such  proof  was  irrelevant,  under  the  is- 
sue, and  did  not  tend  to  show  that  Rogers,  the  plaintiff,  did  not 
80  detain  her.  We  do  not  concur  with  the  counsel  in  this  view. 
The  affidavit  made  by  the  defendant  Long,  and  the  warrant 
thereupon  issued,  preferred  a  joint  charge  against  the  Leaird.s 
and  Rogers,  of  unlawfully  taking  the  daughter  of  the  prosecu- 
tor from  his  premises,  and  the  affidavit  stated  that  "  Henry 
Leaird  intends  to  carry  her  out  of  the  limits  of  this  State, 
against  her  Avill  and  consent."  The  just  and  fair  construction 
of  the  affidavit  is,  that  the  parties  therein  named  united  in  un- 
lawfully taking  the  young  lady  from  the  premises  of  her  father, 
that  Henry  Leaird  might  carry  out  his  intention  of  taking  her 
out  of  the  State  against  her  consent.  It  was  then  competent 
for  the  plaintiff  to  show,  that  she  remained  away  from  her  father 
willingly,  and  that  no  one  detained  her  against  her  consent.  But 
the  evidence  is  proper  in  another  view.  It  is  unnatural,  and  op- 
posed to  experience,  that  the  daughter,  having  been  unlawfully 
taken  from  her  parents'  residence  against  her  consent,  being  at 
a  marriageable  age,  should  choose  voluntarily  to  stay  with  those 
who  had  mistreated  her.  It  is,  therefore,  a  circumstance  which 
the  jury  may  take  into  consideration,  in  determining  Avhether  slie 
did  not  willingly  go,  as  the  proof  conduced  to  show  that  she  vol- 
untarily remained  away. 

6.  The  next  erroi*  assigned  is,  that  the  plaintiff  below  was  al- 
lowed to  prove  that  when  this  prosecution  was  instituted  the  dc- 
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fendsint  entei'tfeitied  unfri^^ly  feelings  towards  the  family  of 
which  the  plaintiif  was  a  rtieffibel\  We  think  such  proof  was 
admissible.  In  suits  for  prosecutions  of  this  kind,  malice  is  the 
gist  of  the  action,  and  Avhatever  tends  to  show  that  the  prosecu- 
tor was  actuated  by  malicious  feelings,  or  a  desire  to  gratify  his 
revenge  or  spite,  is  competent.  It  may  be  very  weak  testimony 
in  the  proportion,  as  it  may  be  rebutted  by  other  proof  in  the 
cause  showing  that  the  prosecutor  Avas  influenced  by  no  improper 
motive,  and  that  he  acted  under  an  honest  conviction  that  the 
cause  for  the  prosecution  really  existed  ;  nevertheless  the  proof 
may  properly  go  to  the  jury  for  what  it  is  worth* 

7.  We  come  lastly  to  the  consideration  of  the  charges  of  the 
court,  to  which  exceptions  Avere  saved,  and  to  the  refusal  of  the 
court  to  charge  as  prayed  by  the  defendant  below. 

We  pass  by  the  first  charge  given  by  the  court,  the  same  not 
being  assigned  for  error.  As  to  the  charge  first  asked  by  the 
defendant  below,  it  is  only  necessary  to  say  that  it  devolved 
upon  the  jury  the  construction  of  the  affidavit  in  connection 
with  the  other  evidence.  When  this  cause  was  before  us  at  a 
previous  term,  Ave  held  it  to  be  the  duty  of  the  court  to  construe 
the  affidavit  Avhen  called  upon. — See  17  Ala.  540.  The  court  then 
properly  refused  to  refer  its  construction  to  the  jury  for  them  to 
determine,  either  solely  or  in  connection  with  the  other  proof, 
Avhether  it  involved  the  charge  of  a  felony  or  a  misdemeanor, 
or  no  charge  cognizable  by  the  criminal  laAv.  The  written 
affidavit  made  by  the  defendant.  Long-,  speaks  for  itself*  Its 
legal  effect  as  embodying  a  charge  against  the  plaintiff  bc- 
loAV  of  a  violation  of  the  criminal  law,  is  a  question  which  the 
court,  and  not  the  jury,  should  determine.  This  portion  of  the 
charge  being  improper,  the  court  very  correctly  refused  the 
Avhole,  since  the  court  is  not  required  to  giA^e  a  charge,  any  por- 
tion of  which  is  illegal,  but  should  refuse  the  whole^  unless  the 
judge  chooses  to  separate  the  legal  from  the  objectionable  portion 
of  it,  Avhich  he  may,  but  is  not  bound  to  do. — Rives  &  Mather 
V.  McLosky  &  Hagan,  5  S.  &  P.  330  ;  Carmichael  v.  Brooks, 
J)  Por.  330,  and  caa«s  cited  on  page  334. 

8.  The  defendant  asked  the  court  for  several  specific  charges, 
Avhich  the  court  refused  to  giA'e  without  superadding  a  qualifica- 
tion to  each,  but  Avhich,  (Avith  the  exception  of  one,)  we  think, 
upon  a  fair  construction  of  the  bill  of  exceptions,  Avere  given 
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vith  tJie.quaUfi,Qjatio»,  of  whick  we  will  hereafter  speak  more  par* 
ticuUrly.. 

The  only  charge  which  was  not  given  in  .the  terms  asked,  but 
vith  a.qualificatipn,,  is  as  follo.ws :  That  "if  the  jury  should  be- 
lieve there  was  an  entire  want  of  pi'obable  cause,  yet  if  they 
believe  from  the  proof  that  the.  defendant  aeted  entirely  without 
malice,  then  he  was  not  Hable  in  this  action.'.'  This  charge  the 
court  refused  in  the  terms  asked,  but  charged  the  jury  "  that  if 
there  was  no  probable  cause,  and  the  defendant  ;did  not  use  the 
precaution  which  a  prudent  mpn  would  use  to  ascertain  that 
fact,  that  then  malice  would  be  inferred  from  such  failure  on  his 
part." 

It  is  well;  settled,  that  to.  sustain  this  action,  there  must  bft 
malice,  as  well  as  a  want  of  probable  cause.     Rut  when  the  law. 
.speaks  of  malice  in  this  connection,  it  does  not  imply  that  there 
filiould  be  actual  ill  will,  hatred,  or  a  desire  to  injure  the  party^ 
prosecuted  tlu-ough  revenge  or  spite.     If  the  prosecutor,  in  the 
entire  absence  of  any  probable  or  reasonable  grounds  justifying- 
oven  a  suspicion  of  the  party's  guilt,   sets   the  prosecution  on 
foot,  the  legal  implication  of  malice  necessarily  anses,  but  at  the- 
same  time  there  may  be,  on  the  other  hand,  circumstances  of 
tjuspicion,  whicli,  in  judgment  of  law?  would  not  amount  to  prob- 
able cause,  and  which  nevertheless  would  fully  justify  the  con- 
clusion on  the  part, of  the  jury  trying  the  cause,  that  there  was- 
an  entire  absence  of  malice.     Otherwise,  it  would  be  sufficient. 
in  all  cases  to  prove  a  want  of  probable  cause  to,  entitle  the  party, 
to  recover,  and  tlie  legal  presumption  of  malice  which  arises  out . 
of  the  want  of  such  probable  cause  would  thus  be  mafle  conclu-  - 
sivc.     Lest  we  should  be  misunderstood,  we  repeat,  there  may. 
bo  facts  and  circumstances  which  do,  not  amomit   to  probable, 
cause,  but  which,  being  evidence  of  a  want  of  malice,  may  jus- 
tify the  acquittal  of  the  defendant  ujjpn  the  ground  that  there 
v.^as  an  entire  absence  of  malice.     So,^.on  the  other  hand,  an  entire 
uiisence  of  actual  malice  may  consist  with  the  absence  of  every, 
reasonable  ground  for  the  belief  of  the  party's. guilt;  still  in  suclt- 
case,  the  law  implies  malice,  because  there  ig^np  pj'oof  to  exten- 
uate the  party's  act,  which  has  been.raiShly  a»d.  indiscreetly 
done.— 3  Starkie's  R.  389.       ' 

Now,  in  the  case  before  us,  as  in  all  cas€s,  we  should  ■  refer; 
the  charge  asked  as  well  as  the  charge  given,  to  the  facts.    Thua^ 
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considered,  I  think  the  charge  refused  was  proper,  and  should 
have  been  given.  There 'was  some  evidence  furnished  by  the 
circumstances,  conducing'  to  shoAv  that  the  prosecutor  was  actua- 
ted by  a  bom  fide  desire  to  bring  those  whom  he  honestly  be- 
lieved to  have  been  guilty  of  a  violation  of  the  criminal  law,  to 
the  bar  of  justice.  As  applicable  to  this  state  of  the  proof,  the 
defendant  below  asked  the  court  to  charge  that  although  there 
might  be  an  entire  absence  of  probable  cause,  yet,  if  there  was 
an  entire  abselice  of  malice,  the  party  must  be  acc[uitted.  The 
charge  was  general,  but  nevertheless,  when  taken  in  connection 
with  the  proof,  was  correct  in  point  of  law,  and  I  think  should 
have  been  given  as  it  was  requested.  If  the  court  deemed  it  too 
general,  and  desired  to  restrict  its  effect,  and  to  limit  it,  another 
explanatory  charge  might  well  have  been  given,  but  this,  in  my 
judgment,  should  not  have  been  refused.  My  brethren  arc  of 
opinion,  that  although  the  charge  given  in  lieii  of  this  operated 
to  restrict  it,  yet  if  it  was  a  restriction  which,  when  taken  in  con- 
nection with  the  evidence  in  the  cause,  presented  the  law  of  the 
Case  in  a  correct  and  clear  light  before  the  jury,  and  in  a  manner 
Calculated  to  prevent  any  misconception  of  the  law  on  their  part, 
which  might  resultfrom  the  general  nature  of  the  charge  refu- 
sed, they  will  not  reverse  for  such  refusal.  They  think  the 
charge  given  embraced  the  substance  of  so  much  of  the  charge 
demanded,  as  placed  the  law  of  the  case  more  properly  before 
the  jury.  They  concede  the  correctness,  however,  of  the  charge 
which  the  court -refused  to  give  in  the  terms  asked,  and  justify 
its  exclusion  from  the  j«ry,  for  reasons  which  they  will  assign. 
For  myself,  I  cannot  conseht  to  depart  from  a  practice  which 
has  long  been  acquiesced  in,  and  which  is  as  firmly  settled  by 
the  repeated  decisions  of  this  court,  ias  a  qiiestion  of  practice 
Can  well  be  settled.  Awarding  to  the  juries  of  the  country  all 
the  acumen  hvhich  may  be  claimed  for  them,  and  to  the  judges  of 
the  primary  courts  all  the  legal  learning  necessary  to  qualify 
them  for  the  proper  discharge  of  the  high  responsibilities  devol- 
ved Upon  them  in  the  administration  of  the  law,  still  it  is  not  as- 
suming too  nluch  to  say,  that  juries  may  Ikbor  under  very  erro- 
neous impressions  in  regard  to  the  laW,  coneeived  from  the  refu- 
sal of  the  court  to  give  a  charge  which  is  applicable  to  the  "proof, 
and  which  asserts  a  correct  legal  proposition  in  appropriate  terms. 
Such  refusal  stamps  the  charge  with  the  idea  cf  illegality,  or  mr- 
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propriety  of  some  sort,  and,  though  it  may  afterwards  be  given 
substantially,  devolves  upon  the  jury  the  process  of  reasonings 
and  inference,  to  ascertain  whether  that  given  is  an  equivalent 
for  that  refused,  and  after  all,  leaves  the  question  still  to  be 
solved,  why  the  refusal  1 

The  principle  of  the  rale  was  asserted  by  this  court  under 
its  first  organization,  in  5  Stew.  &  Por.  E30  ;  and  subsequent 
decisions  have  applied  it  more  stringently,  which  is  some  evi- 
dence to  my  mind  of  its  utility. — See  Maynard  v.  Johnson,.  4 
Ala.  116  ;  Ivey  v.  Phifer,  11  ib.  535 ;  Clealand  v.  Walker,  ib. 
1059  ;  Hinton  v.  Nclms,  13  ib.  222 ;  Cble  v.  Spann,  ib.  537  ? 
PhilHps  V.  Beene,  16  ib.  720. 

It  is  a  maxim  which  I  think  we  ought  not  to  violate,  "  that 
the  practice  of  the  court  is  the  law  of  the  court." — 3  Bulst.  53  ? 
Broom^s  Legal  Maxims,  57  j  Bonill  v.  Wood,  2  M.  &  S.  25  ,. 
15  East.  226 ;  11  Mees.  &  Wels.  690.  I  can  see  no  reason 
for  departing  from  this  established  practice.  It  but  affords  to 
counsel  who  study  the  law  of  their  case  an  opportunity  of  pre- 
senting it  before  the  jury,  couched  in  such  terms  as  in  their 
opinion  will  give  it  effect,  and  leaves  the  court  perfectly  free  to. 
give  other,  and  further  charges,  explanatory  of  those  given.  If 
the  court  assents  to  the  legal  proposition  contained  in  the  charge,, 
the  jury  should  be  so  informed,  and  the  charge  should  not  be  re- 
fused. If  the  language  in  which  the  charge  is  couched  is  inapt,, 
or  otherwise  improper,  (I  say  nothing  of  gi-oss  language,  which  I 
jtm  not  allowed  to  presume  any  counsel  will  use,)  tliis  should  fur- 
nish no  excuse  for  refusing  the  charge,  thereby  impressing  tlie 
Jury  with  the  belief,  that  the  charge  Avas  denied  because  it  faile(l 
to  assert  a  correct  legal  proposition.  The  charge  as  to  the  law 
should  be  given,  and  the  language  corrected. 

But  I  shall  add  no  more  on  this  point,  and  will  turn  to  the 
consideration  of  the  qualifications  saperstddesf  to  the  charges 
asked. 

9«  The  court,,  hj  the  qualifications  given,  with  the  charge.^ 
prayed,  substantially  asserted  the  law  to  be — 1.  That  although 
the  defendant  honestly  believed  the  plaintiff  was  guilty  of  the 
offence  charged,  and  acted  upon  such  honest  conviction,  yet  if 
there  was  a  want  of  probable  cause,,  such  belief  would  not  ex- 
cuse the  defendant,  unless  "  it  was  founded  on  facts  and  circum- 
stances which  would  create  such  belief  in  the  minds  of  honest 
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and  reasonable  men."  2.  So  neither  should  the  defendant  be 
acquitted  although  he  acted  entirely  without  malice,  if  no  prob- 
able cause  in  fact  existed,  and  he  failed  to  use  such  precaution 
as  a  prudent  man  would  use  to  ascertain  that  fact,  but  that  in 
such  case  malice  would  be  inferred  from  the  want  of  probable 
cause. 

In  Chandler  v.  McPherson,  et  al.,  (11  Ala.  916,)  the  court, 
after  an  examination  of  numerous  authorities,  say  :  "It  may 
be  safely  affirmed  as  a  general  rule,  that  although  the  defendant 
in  an  action  for  malicious  prosecution  may  not  be  able  to  show  a 
probable  cause  for  prosecuting  the  plaintiff,  or  the  plaintiff  may 
prove  a  state  of  facts  from  which  the  want  of  it  is  inferrable,  yet 
if  the  defendant  acted  under  an  honest  belief  that  the  plaintiff 
was  guilty  of  the  offence  for  which  he  was  charged,  no  recovery 
can  be  had  against  him." 

As  to  the  qualification  when  applied  to  the  first  charge,  we  are 
not  prepared  to  say  that  it  is  wrong,  notwithstanding  the  charge 
itself  is  in  the  language  of  the  decision  just  above  referred  to. 
That  case  lays  down  the  general  rule,  but  the  Chief  Justice 
does  not  inquire  as  to  the  qualifications  to  which  it  should  be  sub- 
ject in  its  application  to  cases  differently  situated  from  that  be- 
fore the  court.  It  will  never  do,  as  we  have  above  intimated, 
to  hold  that  a  belief  of  the  plaintiff's  guilt,  founded  upon  the 
caprice,  prejudice,  or  the  idle  dreams  of  the  prosecutor,  in  the 
absence  of  all  facts  and  circumstances  which  would  generate 
such  suspicion  of  guilt  in  the  mind  of  a  reasonably  prudent  man, 
will  exonerate  the  party  from  liability.  The  books  abound  with 
cases  to  the  contrary.  I  will  not  swell  this  opinion  by  comment- 
ing on  them,  but  will  content  myself  by  merely  citing  them. — 
See  Brooks  v.  Warwick,  2  Starkie's  R.  389,  per  Lord  Ellen- 
borough  ;  S.  C.  3  Eng.  Com.  Law  R.  396 ;  Rice  v.  Ponder,  7 
Iredell's  L.  R.  390—396,  per  Ruffin,  C.  J. ;  Foshay  v.  Fergu- 
son, 2  Denio,  617,  per  Bronson,  C.  J. ;  Travis  v.  Smith,  1  Penn, 
State  R.  234—237,  per  Sergeant,  J. ;  Faris  v.  Starke,  3  B.  Mon. 
4;  Wood  V.  Weir  &  Sayre,  5  ib.  644  ;  per  Justice  Story,  in  Wig- 
gin  v.  Coffin,  3  Story's  1—7 ;  13  Me.  439 ;  6  Mo.  37.  To 
these  many  other  cases  might  be  added.  Indeed,  we  do  not  uia- 
derstand  the  case  of  Chandler  v.  McPherson  to  hold  a  different 
doctrine.  The  prosecutor,  it  is  there  said,  must  have  an  hon- 
est belief  of  the  party's  guilt,  which  would  not  imply  a  belief 
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founded  upon  insufficient  evidence,  although  that  evidence  might 
not  in  legal  contemplation  amount  to  probable  cause. 

As  to  the  apphcation  of  the  qualification  to  the  general  charge^ 
which  assumes  the  prosecutor's  innocence  if  he  acted  without 
malice,  we  think  the  court  did  not  err  in  its  opinion  of  the  law. 
The  remarks  applicable  to  the  prosecutor's  belief  and  the  cases 
cited  equally  apply  to  this  charge.  If  the  prosecutor  acts  wan- 
tonly, rashly  or  wickedly  in  charging  another  who  is  innocent,  he 
is  presumed  in  law  to  act  maliciously,  and  justly  chargea,ble 
with  the  consequences.  On  the  other  hand,  as  absolute  certain- 
ty is  not  attainable  in  human  affaii's,  and  we  are  daily  called 
upon  even  in  our  most  imjx>rtant  concerns,  to  act  upon  probabil- 
ities, the  law,  which  is  adapted  to  the  nature  and  position  o£ 
man,  exacts  no  more  from  one  who  institutes  criminal  proceed- 
ings, than  that  reasonable  and  prudential  caution  which  the  safe- 
ty of  others  demands,  and  where  that  exists,  does  not  make  him 
responsible  for  the  event. — Per  Sergeant  J.  in  Travis  v.  Smithy 
1  Penn.  State  R.  237.  It  is  the  policy  of  the  law  to  encourage  the 
use  of  rational,  inoifensive  means  of  detecting  the  guilty,  and 
hence  it  affords  protection  to  those  who,  in  the  fair  use  of  such 
means,  are  led  to  suspect  and  even  to  prosecute,  in  good  faith, 
those  who  may  turn  out  to  be  innocent. — Per  Marshall,  J.,  3  B. 
Mon.  6. 

The  court  are  unanimous  in  the  conclusion  that  the  charges 
given  correctly  laid  down  the  laAV  for  the  guidance  of  tlie  jury. 
The  only  difference  of  opinion  is,  that  the  charges  asked  and  re-  , 
fused,  being  conceded  to  be  correct,  I  think  should  have  been 
given,  as  asked,  according  to  our  previous  practice.  But  my  breth-, 
ren  being  of  a  different  opinion,  the  judgment  must  be  affirmed. 

(Note.)  A  re-hearing  of  this  case  was  granted  on  the  point 
of  practice  raised  by  the  refusal  of  the  court  below,  to  give  a 
charge  in  the  language  requested  by  the  counsel,  and  the  follow- 
ing opinions  were  afterwards  delivered.  • 

DARGAN,  C.  J.— In  the  case  of  Cole  v.  Spann,  13  Ala.  537,  • 
I  expressed  my  (pinion  upon  the  question  submitted  in  this  case 
for  re-argument.     I  there  said,  if  the  charge  given  is  not  in  thd- 
language  of  the  charge  requested,  yet  if  it  be  a  full  and  a  fair* 
exposition  of  the  law,  not  calculated  to  mislead  the  jury,  the 
judgment  ought  not  to  be  reversed.    I  have  with  due  respect 
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to  the  previous  decisions  of  this  court,  and  a  proper  regard  for 
what  I  suppose  to  be  the  opinion  of  a  majority  of  the  bar,  re- 
examined the  opinion  I  then  expressed,  and  I  may  add  with  a 
desire  to  be  convinced  that  I  was  then  in  error;  my  reflections 
and  examination,  however,  have  ended  in  satisfying  my  mind 
that  the  opinion  there  expressed  is  correct,  and  I  am  constrained 
from  a  sense  of  duty  to  adhere  to  it. 

The  instructions  of  the  court  to  the  jury  ought  always  to  reach 
the  substance  and  justice  of  the  case,  according  to  the  rights  of 
the  parties  as  ascertained  by  law ;  when  this  is  dene,  the  duty 
of  the  court  is  performed,  and  the  language  employed,  if  calcu- 
lated to  explain  the  law,  and  enable  the  jury  to  apply  the  prin- 
ciples that  govern  the  case,  cannot  in  reason  or  justice  be  impor- 
tant or  afford  just  ground  for  reversal. 

I  admit  that  a  judge  should  be  cautious  in  departing  from  the 
language  of  a  request  for  instructions,  and  should  never  employ 
different  language  in  directing  a  jury  as  to  the  law,  iinless  the 
language  which  he  employs  is  equally  as  clear  and  explicit  as  the 
language  in  which  he  is  requested  to  give  the  instructions.  But 
to  hold  that  in  all  cases  he  is  bound  to  'use  the  precise  language 
in  which  he  is  requested  to  give  the  charge,  will  often  lead  to 
the  reversal  of  judgments,  Avhen  the  justice  of  the  case  has  been 
reached,  and  no  injury  done  to  the  party  complaining  of  error. 
Yea,  even  when  the  language  employed  by  the  court  is  calculat- 
ed to  place  the  rights  or  the  defence  -of  the  party  in  a  more  clear 
and  favorable  point  of  view,  than  the  language  in  which  the 
charge  was  requested,  still  we  should  have  to  reverse  the  judg- 
ment, not  indeed,  because  'of  any  error  in  law,  or  because  any 
injury  was  done  to  the  party  excepting,  but  because  the  court 
did  not  use  the  language  employed  by  the  counsel  in  requesting 
the  charge  to  be  given. 

In  the  case  of  Rives  &  Mather  v.  McLosky,  5  Stew.  &  Por. 
330,  it  was  held,  that  if  a  party  in  point  of  law  is  entitled  to  a 
particular  instruction,  and  the  court  refuse  to  give  it  upon  re- 
quest, it  is  error,  although  afterwards  the  court  should  give  a 
direction  that  by  argument  and  inference  may  be  pressed  to  the 
same  extent.  This  is  the  language  of  Judge  Story  in  the  case 
of  Livingston,  et  al.  v.  The  Maryland  Insurance  Company,  7 
Cranch,  544.  I  fully  approve  of  the  principle  of  practice  re- 
cognised by  these  cases,  and  think  that  when  the  court  departs 
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from  the  language  employed  in  making  the  request,  it  should  be 
certain  that  the  language  employed  in  giving  the  charge  is  equal- 
ly as  appropriate,  plain  and  simple,  not  calculated  to  mislead 
the  jury,  or  to  impress  upon  their  mind  that  the  principle  of  law 
requested  to  be  given  is  denied  by  the  coui't.  But  -when  the 
charge  as  given  is  clear  and  appropriate  to  the  evidence,  and 
places  the  case  in  a  proper  light  before  the  jury,  there  can  be 
no  error,  and  the  judgment  should  not  be  reversed. 

Within  the  last  few  years,  this  court  has  on  several  occasions 
announced  the  stringent  rule,  that  the  charge  given  must  be  in 
the  language  I'equested,  and  if  not  it  is  error,  although  the  same 
principle  of  law  is  announced  in  equivalent  terms.  But  I  do  not 
bcUeve  that  any  other  State  in  the  Union  has  adopted  or  recog- 
nized such  a  rule  of  practice,  and  we  should  look  in  vain  into  the 
English  cases  to  find  authority  to  support  such  a  proposition.  I  can- 
not think  that  it  will  be  productive  of  any  good  to  adhere  to  such 
a  rule  of  practice.  It  would  be  to  adhere  to  language  at  the 
sacrifice  of  principle  and  substance.  It  is  true,  I  would  not 
consent  to  depart  from  decisions,  though  erroneous,  if  such  de- 
cisions were  calculated  to  become  the  source  of  title  to  property, 
or  even  a  rule  by  which  the  acts  and  conduct  of  men  may  have 
been  governed  in  their  business  transactions ;  but  when  such  de- 
cisions can  be  productive  of  no  good,  and  no  injury  can  result 
from  overruling  them,  and  returning  to  correct  principles,  I 
feel  fully  justified  in  doing  it,  believing  that  •benefit  will  result 
from  overturning  them,  whilst  an  adherence  to  them  would  be 
productive  of  injuiy  alone. 

As  I  am  clear  in  the  opinion  that  the  recent  decisions  of 
this  court  upon  this  question  are  erroneous,  and  that  the  prin- 
ciple of  practice  which  they  sanction  has  been,  and  will  continue 
to  be  productive  of  more  injury  than  benefit,  it  becomes  my  du- 
ty to  aid  in  overruling  them. 

PARSONS,  J. — The  statute  does  not  require  the  court  to 
charge  in  the  language  proposed  by  the  counsel ;  nor  have  we 
been  referred  to  a  single  English  or  American  case  Avhich  goes 
that  length,  with  the  exception  of  some  recent  cases  in  this  court. 
In  my  judgment  the  latter  are  very  inconsistent  with  the  general 
disposition  of  this  court,  which  has  probably  gone  even  too  far, 
to  requii'e  nothing  very  nice  or  technical  in  pleading  or  practice. 
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and  very  inconsistent  also  with  the  established  rule,  not  to  re- 
verse even  for  an  admitted  error,  unless  it  might  be  injurious .. 
A  practice  that  requires  tlie  court  to  charge  in  the  identical  lan- 
guage proposed  from  the  bar,  if  free  from  legal  error^  is  in 
my  opinion  a  bad  practice,  because  I  think  it  must  lead  to  no- 
vel questions  and  to  uncertainty  in  judicial  proceedings,  without 
affording  any  substantial  benefit.  All  that  ought  to  be  requir- 
ed of  the  court,  is  to  charge  the  law  of  the  case.  But  if  it  must 
adopt  the  language  proposed,  that  language  may  in  the  opinion 
of  the  court  be  ill  adapted  to  the  understanding  of  the  jury^ 
and  calculated  to  confuse  or  to  mislead  them,  although  upon, 
close  and  deliberate  examination,  it  might  be  free  from  legal  er- 
ror or  objection.  Indeed,  the  judge  may  not,  in  the  haste  with 
which  business  is  often  done  on  the  cii-cuits,  himself  be  able- 
clearly  to  comprehend  the  language  proposed  to  him.  The  lan- 
guage in  which  he  is  called  upon  to  charge  the  jury,  may  bo 
gross  or  oftensive,  and  yet  free  from  legal  error.  What  in  such 
cases  is  the  judge  to  dol  It  will,  perhaps,  be  conceded  that  in* 
each  of  the  cases  supposed  the  language  may  be  so  exceptiona- 
ble, that  the  judge  may  refuse  to  employ  it  in  his  charge.  Then 
let  us  suppose  that  he  gives  substantially  the  charge  desired „ 
but  in  his  o\m  language,  refusing  the  language  proposed,  and 
that  this  is  assigned  here  as  error.  What  is  the  question  before- 
us,  but  one  of  "  empty  sound?"  Shall  we  reverse  i  If  so,  it 
is  for  no  injury,  and  I  must  think  for  no  error.  But  if  we  re- 
verse for  a  difference  of  mere  words,  we  act  rather  as  critics  of 
language,  than  as  a  court  df  errors  in  matters  of  law.  For  ex- 
ample, if  the  judge  should  decline  the  language  because  it  was- 
gross  or  offensive,  then  the  question  for  us  would  be,  is  it  so. 
gross  or  offensive,  that  the  judge  should  be  excused  for  declin- 
ing it?  It  is  evident  that  &uch  a  practice  may  lead  to  such 
questions,  and  that  it  will  iiitroduce  new  subjects  of  judicial  in- 
vestigation, and  increase  the  uncertainty  of  results.  The  prac- 
tice from  which  this  court  lately  departed,  was  a  tried  and  safe 
practice,  and  I  concur  with  the  Chief  Justice  in  a  disposition  to- 
return  to  it.  There  can  be  no  injury  to  any  one  in  doing  so.. 
At  most,  a  party  can  lose  the  chance  of  a  reversal  for  a  mere 
difference  of  woi'ds.  If  there  is  a  real  error  shown  by  his  bill  of 
exceptions,  of  that  he  will  have  the  full  advantage,  notwithstand- 
ing our  return  to  the  former  practice^ 
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/« 
•J .  If  two  or  more. persons  are  bound  jointly,  but  not  severally,  and  one 
is  sued  alone,  he  can  only  t«ke  advantage  of  the  non-joinder  of  tlie 
others  liy  plea  in  abatement,  and  cannot  insist  on  the  omission  un- 
der the  general  issue. 
2.     The  plaintiff  was  employed  as  a  school  teacher  by  the  defendant 
and  others,  by  a  written  contract  which  specified  the  duties  of  the 
teacher,  the  rare  of  tuition,  and  the  nnmber  of  scholars  to  be  sent  by 
•each  subscriligr.    The  school  was  to  be  taught  in   the  school  house 
•belonging  to  the  sixteenth  section.     Soon  after  the  commencement 
of  the  school,  an  election  for  trustees  of  the  township  was  held,  at 
which  election  the  plaintiff  voted.    Held,  that  the  plaintiff  was  res- 
ponsible for  his  condnct  to  the  subscribers  only,  and  that  the  trus- 
tees had  no  right  to  control  or  govern  the  school. 

Error  to  the  "Circuit  C'ctirt  of  Btitlcr.     Tried  before  the 
Hon.  Geo.  Goldthwaite. 

Assumpsit  by  Hammond  against  Henderson,  on  a  written 
contract,  executed  between  the  plain tiflf  on  one  part,  and  Hender- 
son and  others  on  the  second  part,  by  which  the  plaintiff  was 
employed  to  teach  a  school  for  the  term  of  one  year,  and  Hen-- 
dcrson  and  the  other  stibscribei's  agreed  to  send  to  the  school 
the  number  of  scholars  affixed  opposite  to  their  names.  The 
contract  expressed  the  duties  of  the  teacher,  and  the  rate  of 
tuition,  and  the  defendant  agreed  to  send  five  scholars.  The 
school  was  to  be  taught  in  the  school  house  belonging  to  the  six- 
teenth section.  Soon  after  *the  commencement  of  the  school,  an 
election  for  trustees  of  the  township  was  held,  at  which  election 
the  plaintiff  voted.  Complaints  were  made  to  the  trustees 
against  the  plaintiff,  on  account  of  Avhich  there  was  a  disagree- 
ment between  them.  "The  plaintiff  refused  to  be  governed  by 
the  action  of  the  trustees,  and  denied  their  right  to  control  him. 
The  said  trustees  thereupon  discharged  him  as  the  teacher  of 
said  school,  (which  was  shown  to  be  the  sixteenth  section  school, 
but  plaintiff  never  received  any  of  the  sixteenth  section  fund.) 
From  that  time  defendant  ceased  sending  his  children  to  the 
school,  though  the  proof  tended  to  show  that  plaintiff  continued 
Co  teach  during  the  period  stipulated  by  the  articles  of  agree- 
acent."     The  defendant  asked  the  -ootsr-t  "to  •charge  the  jury  ^ 
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First,  that  the  written  contract  created  a  joint  obligation  on  the 
part  of  the  subscribers,  and  seccadly^  thafc under  the  evidence 
above  set  forth,  the  trustees  were  tiie  proper  judges  (as  between 
the  plaintiff  and  subscribers,)  of.  what  Avas  a  proper  cause  for 
which  to  discharge  him  from  the  scliool,  and  that-  ifi  the  trustees . 
did  discharge  him,. then  the  plaintiff'  could  not  recover.  The 
court  refused  to  givethese  charges,.,  and  the  defendant  excepted. . 

Watts  &  Jackson,  for  plaintiff  in  error:. 

1.  At  common  law,  suit  must  be  brought  against  all  the  par- 
ties to  a  joint  contract. — 1  Chit.  Plead.  42. 

2.  The  contract  here  sued  on  is  not  such  a  contract  as  is  au- 
thorized to  be  sued  on  separately  under  our  statute,  (Clay's  Di- 
gest,) if  it  bo  joint.— Tindall  v.. Collins,.  2  Por.,  17  ;  Saffold  v.. 
Thompson,  2  Stew .^494. 

o.  Is  it  a  joint  contract '?  "•  The  rule  is  that  several  persons- 
contracting  together  with  the  same  party  for  one  and  the  same, 
act  shall  be  regarded  as  jointly,  and  not  individually  or  sepa- 
rately hable,  in  the  absence  of  any  express  words  to  show  that  a- 
distinct  as  well  as  entire  liability  was  intended  to  fasten  upon,- 
the  promisers."— 1  Chit.  Plead.  41;  Bacon's  Abridgment,  Ti- 
tle Obligations,  (D.)  4. 

4.  Where  this  appears  on  the  record,  this  may  be  taken  ad- 
vantage of  on  writ  of  error.-^See  Chitty's  Pleading. 

0 .  This  Avas  a  sixteenth  section  school. .  The  teacher  submitted 
himself  to  the  direction  of  the  trustees.  The  trustees  discharg-^ 
ed  him;  thereby  determining  that  he  had  committed  a  breach  of 
Ills  contract.  The  second  charge  therefore  ought  to  have  been 
given.  At  any  rate,  the  plaintiff  was  not  entitled  to  recover .- 
jQore  than  for  the  time  he  taught  before  he  was  dismissed  by  the 
trustees. 

Judge,  contra: 

1.  The  contract  sued  on  is  not  a  joint,  but  a  several  one;  or 
it  may  be  a  joint  and  several  one.  lliis  phraseology  coupled 
with  the  separate  signature  of  each  subscriber,  and  the  number 
of  scholars  set  opposite  the  name  of  each  that  each  was  to  be 
bound  for,  makes  the  promise  on  the  part  of  each  a  several  one. 
For  each  is  a  distributive  adjective,  and'  denotes  two  things  ta-- 
ken  separately,  or  every  one  of  any  number  taken  singly. 

2i.  But  conceding  the  contract  to-be  if  joint  one,  and  yet  it 
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will  not  aid  the  plaintiff  in  error,  in  the  present  aspect  of  his 
case.  For  the  non-joinder  of  a  party  who  ought  to  be  made  a  co- 
defendant,  can  only  be  taken  advantage  of  by  plea  in  abatement. 
1  Chit.  Plead.  46-47  ;  see  also  Jones  v.  Pitcher,  3  Stew.  &  For. 
135 ;  Bonner  v.  Greenlee's  Heii'S,  G  Ala.  411.  It  is  said  by 
Chitty  however,  (see  1  Chitty,  supra,)  that  if  it  expressly  ap- 
pear upon  the  face  of  the  pleadings,  that  the  party  omitted  is 
still  living  as  well  as  a  joint  contractor,  the  defendant  may  "de- 
mur, move  in  arrest  of  judgment,  or  sustain  a  writ  of  error." 
In  reply  to  this  we  say,  it  does  not  here  expressly  appear  on  the 
face  of  the  pleadings,  that  parties  omitted  were  joint  contrac- 
tors and  are  still  living ;  but  even  if  it  does,  the  defendant  did 
not  demur;  and  he  could  not  have  arrested  the  judgment,  nor  can 
he  sustain  his  writ  of  error  on  this  ground,  because  our  statute 
says,  "  no  cause  shall  be  reversed,  arrested,  or  otherwise  set 
aside  after  the  verdict  or  judgment,  for  any  matter  on  the  face 
of  the  pleadings  not  previously  objected  to :  Provided,  the  de- 
claration contains  a  substantial  cause  of  action,  and  a  material 
issue  be  tried  thereon." — Clay's  Dig.  322,  §  53  ;  see  also  Kent 
v.  Long,  8  Ala.  44. 

3.  The  court  below  did  not  err  in  refusing  to  give  the  last 
■charge  requested,  as  shown  by  the  bill  of  exceptions.  The  con- 
tract of  Hammond  was  not  made  with  the  trustees,  and  the  re- 
cord shows  it  was  made  before  any  trustees  were  appointed. 
Hammond  was  bound  to  each  of  the  subscribers  on  his  contract, 
and  the  election  of  trustees,  subsequent  to  the  making  of  the 
contract,  did  not  rescind  the  contract ;  and  the  discharge  of 
Hammond  by  the  trustees  did  not,  and  could  not,  release  him 
from  liability  to  each  subscriber  on  the  contract. 

DARGAN,  C,  J. — This  suit  was  brought  on  an  agreement 
by  which  the  plaintiff  was  employed  by  the  defendant  and  others 
to  teach  a  school  for  the  term  of  one  year.  The  agreement  spe- 
cifies the  duties  of  the  teacher  and  the  rates  of  tuition  agi*ecd 
to  be  paid  for  each  student.  The  name  of  the  defendant  was 
subscribed  to  the  articles  of  agreement,  and  opposite  thereto  was 
affixed  the  figure  5,  intending  to  denote  the  number  of  students 
he  engaged  to  send.  The  suit  is  brought  to  recover  for  the  tui- 
tion of  these  five ;  and  the  defendant  requested  the  court  to 
charge  the  jury,  that^he  agreement  created  a  joint  obligation  on 
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all  the  subscribers,  and  therefore,  the  plaintiflF  could  not  recover 
against  the  defendant  alone,  which  charge  the  court  refused  to 
give.  We  should  be  disposed  to  hold  that  the  agreement  created 
a  several  obligation  on  each  subscriber  to  pay  the  tuition  of  those 
children  he  agreed  to  send  to  the  school,  and  no  more.  But  if 
the  contract  could  bear  the  construction  that  each  subscriber 
was  bound  for  the  tuition  of  each  student  agreed  to  be  sent,  still 
it  could  not  avail  the  defendant,  for  the  rule  is  well  settled,  that 
if  two  or  more  be  bound  jointly,  but  not  severally,  and  one  alone 
is  sued,  he  can  only  take  advantage  of  the  non-joinder  of  his 
co-contractors  by  plea  in  abatement,  and  cannot  insist  upon 
such  omission  under  the  general  issue  in  bar  of  the  action. — 
Chitty's  Plead.  46  ;  Jones,  et  al.  v.  Pitcher,  3  Stew.  &  Por. 
135.  Whether  or  not,  there  may  not  be  cases  in  which  such  an 
omission  would  be  fatal  on  a  motion  in  arrest  of  judgment,  or  on 
error,  it  is  needless  to  inquire;  for  even  if  such  cases  may  exist 
in  consequence  of  the  declaration  showing  that  there  are  other 
joint  contractors  who  are  still  living  and  amenable  to  the  juris- 
diction of  the  court,  it  is  nevertheless  evident,  that  the  defen- 
dant who  is  sued  cannot  take  advantage  of  their  non-joinder  on 
the  trial  before  the  jury,  to  defeat  the  action  on  its  merits. 

The  second  instructions  requested  by  the  defendant  the  court 
also  refused  to  give,  and  we  think  with  equal  propriety.  This 
school,  though  it  appears  to  have  been  taught  on  the  sixteenth 
section,  Avas  certainly  not  subject  to  the  control  of  the  commis- 
sioners or  trustees  of  the  sixteenth  section.  The  teacher  was 
not  employed  by  the  trustees,  nor  could  he  look  to  them  for 
payment;  he  was  employed  by  the  subscribers  to  the  agreement, 
which  specified  his  duties.  To  the  subscribers  alone  was  he  res- 
ponsible for  his  conduct,  and  the  trustees  of  the  sixteenth  sec- 
tion had  no  riglit  to  control  or  govern  the  school.  Whether  they 
could  have  interfered,  and  prevented  the  plaintiff  from  teaching 
on  the  sixteenth  section,  is  a  question  not  necessary  to  notice,  for 
the  school  was  taught  during  the  year  in  pursuance  of  the  arti- 
cles of  agreement,  and  the  subscribers  are  bound  to  pay  accord- 
ing to  their  contract. 

There  is  no  error  in  the  judgment,  and  it  must  be  affirmed. 
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t.  In.  debt  on  bond,  the  breaches  assigned,  whether  in  the  declaration, 
or  by  a  replication,  must  show  that  the  plaintiff  has  a  cause  o£ 
action. 

2.  An  action  of  debt  on  an  injunction  bond  cannot  be  maintained  to 
recover  damages  occasioned  by  the  suing  out  of  the  writ,  unless  the 
injunction  was  sued  out  vexatiously. 

3.  The  record  of  the  chancery  suit  in  which  the  injunction  was  sued 
out  is  admissible,  but  not  conclusive  evidence,  as  to  tlie  vexatious- 
suing  out  of  the  writ.. 

4.  An  action  may  be  maintained  on  an  injunction  bond  without  a. 
previous  action  on  the  case  to  ascertain  the  damages  occasioned  by. 
the  vexatious  suing  out  of  the  writ. 

5.  Counsel  fees  necessarily  incurred,  m  the  defence  of  an  injunction 
suit,  may  be  recovered  in  an  action  of  debt  on  the  bond,  chough  they 
may  not  be  actually  paid. 

Error  to  the   Circuit    Court  of  Bibb.     Tried  before  the 
Hon.  John  D.  Phelaji. 

This  was  an  action  of  debt  by  Logan  against  Garrett  &  Hill 
on  an  injunction  bond  executed  by  them,  the  condition  of  whicli, 
after  reciting  that  Garrett  had  applied  for  and  obtained  an  in- 
junction in  a  certain  chancery  suit,  against  Logan  and  one  Car-; 
ter,  continues  thus  :.  "  Now  if  said  Garrett  shall  well  and  truly 
prosecute  his  said  writ  of  injunction,  and  pay  all  damages  and; 
costs  occasioned  to  said  defendants  by  tlic  vexatious  suing  oub 
of  said  writ,,  then  this  obligation  to  be  void,"    &,c.      Three- 
breaches  are  assigned  in  the  declaration.     1.  That  said  Garrett 
did  not  well  and  tndy  prosecute  said  injunction  and  pay  all  dam- 
ages and  costs  thereby  occasioned  to  said  plaintifi"  and  Carter.. 
2.  That  said  Garrett  did  not  well  and  truly  prosecute  said  in- 
junction, but  wholly  failed  so  to  do,  and  said  injunction  was,  on 
the  1st  June,  1848,  in  due  course  of  law  dissolved,  and  the  bill 
in  chancery  filed  to  obtain  the  same  dismissed.     3..  That  said 
injunction  was  sued  out  to  resti-ain  plaintiif  and  said  Carter  from 
rtiiming  a  certain  ferry  boat  across  the  Cahawba  river,  by  means 
whereof  they  were  prevented  from  running  said  boat  for  a  long 
time,  whereby  they  sustained  great  damage,,  and  were  put  to 
great  trouble  and. expense  in  employing  solicitors  and  procuring 
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.^testimony  in  and  about  making  their  defence  to  said  injunction 
^Ruit,  all  which  sums  defaidants  were  bound  to  pay,  but  wholly 

failed  so  to  do. 

The  defendants  demurred  to  each  breach  assigned,  and  their 

demurrer  was  sustained  as  to  the  first  and  second  breaches,  but 
'•overruled  as  to  the  third.     They  also  pleaded,  l.JVil  debet.     2. 

No  damages  were  occasioned  by  the  vexatious  suing  out  of  said 

injunction.     3.  Said  injunction  was  not  sued  out  vexatiously* 

4.  Performance.    'Plaintiff  demurred  to  the  second  and  third 
.  pleas,  and  his  demurrer  was  sustained.     Issue  was  taken  on  the 

first  and  fourth  pleas,  and  a  verdict  and  judgment  rendered  for 

the  plaintiff. 

■  H.  Davis,  for  plaintiff  in  ertor,  made  the  following  points  : 

1.  The  action  was  prematurely  brought.  There  should  have 
^bcen  a  previous  action  on  the  case  to  ascertain  the  damages. — 

Herndon  v.  Forney,  4  Ala.  248;  Doimell  v.  Jones,  13ib>  490  ; 
• -Davis  v.  Gully,  2  Dev.  &  Bat.  360. 

2.  The  declaration  is  bad.  It  does  not  aver  that  thfe  injunc- 
tion was  sued  out  vexatiously.  The  third  breach  assigned  is 
not  such  a  breach  as  could  arise  under  the  condition.     The  obli- 

.gors  only  bound  themselves  to  .pay  the  damages  occasioned  by 
'the  vexatious  suing  out  of  the  writ,  not  the  loss  of  pi*ofit,  or 
cost  of  defending  suit. 

3.  The  third  plea  was  good.— Marshall  v.  Betner,  17  Ala.  832. 

4.  Attorney's  fees  can  only  be  allowed  when  actually  .paid.; — 
Kornegay  v.  White,  10  x\la.  255 ;  Marshall  v.  Wood,  16  ib* 
806  J  Marshall  v.  Betner,  17  ib.  882. 

I.  W.  Garrott,  contra. 

PARSONS,  J. — The  demurrer  to  the  third  assignment  -of 
breaches  was  oveiTuled.  Thei'e  was  error  in  this,  we  think. 
When  breaches  are  assigned,  either  in  the  declaration,  or  by  a 
replication,  it  must  appear  that  the  plaintiff  has  %  cause  of  ac- 
tion, as  in  Gainsford  v.  Griffith,  (1  Saunders,  60.)  The  plain- 
tiff below,  in  his  declaration,  set  out  the  condition,  and  assigned 
breaches,  and  the  question  is,  whether  he  *nade  it  appear  that  he 
had  a  cause  of  action  ?  It  no  where  ti^pears  by  the  declara- 
tion that  the  injunction  wrs  s^ed  t^t  vexatiously.     Without 
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.  this,  there  could  be  no  cause  of  action^    The  action  is  founded  ' 
on  the  bond  and  condition. .  According  to  the  condition  tlierc 
T.  as  no  right  of  action,  either  for  costs  or  damages,  but  such  as 
iaight  be  occasioned  by  the  vexatious  suing  put  of  th«?  injunction,  - 
H  fact   which  is  not  averred.     It  is  dear  that  the  question 

<  -VYhether  the  injunction  was  vexatious! j  sued  out,  was  not  direct-  - 
\j  in  issue  in  the  chancery  suit,  and  consequently  the  record  of  » 
tliat  suit  was  not  conclusive  of  the  fact. 

The  third  pica  of  the  defendants  below  wasy  that  .^the  injunc-  ■ 
tion  was  not  vexatiously  sued  out ;  to  which  the  plaintiJGT  demur- 
red, and  his  demurrer  was  sustained.     In  the  analagous  cases  of  * 
.saita  for  wrongfully  or   vexatiously  suing  out  attachments,  this 
court  has  settled  varioivs  questions.  -  In  Marshall  v.  Bctner,  (17  ^ 
Ala.  832,)  it  was  held  that  a  plea  to  an  action  on  the  case  for  : 
Avrongfully  and  vexatiously  suing  out  anattachmcnt,  which  avers 
t::at  the  attachment  was  not  sued  out  wrongfully,  maliciously ,  - 
or  vexatiously,  or  without   reasonable  or  probable  cause,  pre- 
sents a  substantial  defence  to  the  action,  andis  not  demurrable.  - 
Tf  the  plaintiff  below   should  so  amend  his  declaration   as  to 
jcr.der  it  necessary  for  the  defend  Ants  to  plead,'  -the  third  plea  ■> 
car-  be  amended  so  as  to  correspond  Vith  the  opinion  of  the  court  * 
in  Marshall  v.  Betncr. 

It  is  contended  that  tlic* plaintiff  below  brought  this  suit  pre-  - 

,  maturely  ;  that  he  should  first  have  brought  an  action  on  the 

'"oaao  to  ascertain  his  damages,  and'thcn  an  action  upon  the  bond;  -' 
1)ut  we  are  not  of  that  opinion.  The  counsel  relics  on  Davis  v. 
(lully  et  al.,  2  Dev.  &  Bat.  360^  That'  case  i.-^,  however,  ..':o 
])lainly  distinguishable  from  this,  iirrespectof  the  necessity  of 
H  previous  suit,  as  to  render  any  remark  unnecessary. .  But,  al- 
though we  think  an  action  on  the  Bond' in  the  first  instance  was  - 
Mistainablc,  yet  it  is  clear  that  most  of  tlie  law  relative  to  ac- 
tions on  the  case  for  such  and  similar  w^^rongs  must  apply  when 
the  action  in  the  first  instance  is  on  the  bond'.-  The  measure  of 
damages  in  general  should  be  the  samcy  and'  the  action  must  be 
subject  to  the  same  defences,  except  in  matters  of  form.     In 

, ''Davis  V.  Gully,  et  al.,  (2  Dev.  &  Bat.  3G0.]  it  was  determined- 
,that  "a  bond  with  a  condition  to  be  void  upon  the  payment  of"" 
Mich  damages  as  might  be  recovered  of  the  principal  obligor  for 
wrongfully  bringing  a  suit*  in  equity  against  the  obligee,  is  ;u 
fj^uaranty  that  the  prlnoi^ral  shall  be  able  to  satisfy  any  judg- 
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ment  obtained  against  him,  in  an  action  on  the  case  for  wrong- 
i'ully  filing  the  bill ;  and  no  action  can  be  brought  on  such  bond 
until  the  obligee  has  obtained  such  judgment  and  failed  to  pro- 
cure satisfaction."  That  was  a  bond  for  the  payment  of  such 
damages  as  might  be  recovered,  meaning,  as  the  court  thought, 
by  an  action  on  the  case.  In  the  case  before  us  the  bond  waT 
simply  to  pay  all  costs  and  damages  occasioned  to  the  obligeea 
by  the  vexatious  suing  out  of  the  injunction.  Hence  the  distinc- 
tion between  that  case  and  this,  in  that  respect,  is  obvious,  la 
Davis  V,  Gully,  et  aL,  Gaston,  J.,  observed:  "We  hold  also, 
that  the  words '  for  wrongfully  bringing  suit  in  the  court  of  equi- 
rv,'  must  be  interpreted  as  the  analagous  words  in  the  condition 
of  an  attachment  bond  hiave  been  interpreted — the  bringing  of 
a  suit  maliciously,  and  without  probable  cause. — Wilhams  v. 
Hunter,  3  Hawks,  345/  It  would  be  prematm-e  in  us  to  decide 
what  evidence  would  be  demanded  of  the  plaintiiF  in  an  action  on 
the  case,  to  sustain  the  allegation  that'  the  bill  in  equity  had 
b^en  instituted  for  the  purpose  of  oppression  and  wrong;  but  vfo 
perceive  no  more  difficulty  in  establishing  the  allegation,  if  true. 
than  there  was  in  the  case  of  Hackney  v.  Mathews,  vfhich  wa3 
brought  for  maliciously  impleading  the  plaintiff  in  the  Ecclesias- 
tical Court,  (1  Vent.  SQ ;  2  Inst.  562,)  or  in  the  case  of  Brown 
V.  Chapman,  for  maliciously  suing  out  a  commission  of  bank- 
ruptcy.— 1  Black.  Rep.  427.  An  action  on  the  case  lies  agains'. 
any  person  who  maliciously  and  without  probable  cause,  prose - 
vates  another  before  any  tribunal,  and  thereby  subjects  him » to 
an  injury,  eiiher  in  his  person,  property,  or  reputation.  The 
purpose  of  the  bond  in-  this  case  vras  t3  secure  the  plain tifi" 
a'gainst  the  inefficiency  of  this  common  law  remedy,  if  the  com- 
jjlainants  in  the  suit  in  equity  should  be  unable  to  respond  the 
damages." 

Should  the  pleadings' be  hereafter  adapted  to  the  case  of  a 
malicious  and  vexatious  use  of  the  injunction,  the  chancery  rf - 
crord,  as  lias  been  mentioned,  will  not,  by  itself,  be  evidence  con- 
clusive 01  the  vexatious  or  malicious  purpose  of  the  defendant. 
Bat  that  record  will  be  admissible,  and  other  evidence  may  or 
may  not  make  it  sufficient  upon  the  questions  of  malice,  of  pro- 
bable cail'se,  &c.  It  would  be  entirely  premature  now  to  decidts 
those  question?,  knov<4ng  nothing  of  the  evidence,  pro  or  co.i., 
ifklcli  the  parties  will  ofii^r. 
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As  to  the  expense  of  the  plaintiff  below,  in  employing  coun- 
Bel  to  defend  the  chancery  suit,  it  was  held  by  this  court  that 
"  in  cases  where  malice  is  the  gist  of  the  action,  and  vindictive 
damages  recoverable,  fees  paid  to  counsel  in  defending  against  the 
wrongful  act  of  the  defendant,  if  reasonable  and  necessarily  in- 
curred, may  be  proved  and  considered  by  the  jury  in  the  assesp- 
ment  of  damages."— Marshall  v,  Betner,  supra.  This  demand 
is  not  to  be  influenced  by  the  question  whether  the  fees  had  been 
actually  paid.  If  contracted  to  be  paid,  it  is  enough,  provided 
it  was  necessary  to  do  so.  As  to  the  opinions  of  the  Circuit 
Court  in  reference  to  the  charges  and  refusals  to  charge,  I  have 
particularly  examined  them,  but  in  view  of  the  actual  and  full 
case  presented  by  the  entire  record,  I  am  not  satisfied  that  there 
was  any  error  ;  but  in  the  event  of  a  change  of  the  state  of  the 
pleadings  and  evidence,  the  matters  in  relation  to  which  the  court 
charged  and  refused  to  charge,  may  not  be  decisive  of  the  case — 
therefore,  we  forbear  dny  opinion. 

The  judgment  is  reversed  and  the  cause  remanded. 


JOHNSON  et  ah.  vs.  CULBREATH. 

1  A.  testator  bequeatJied  a  negro  giil  and  her  increase  to  liis  graml 
children,  and  provided  that  the  negroes  should  remain  undivided  until 
the  youngest  child  arrived  at  the  age  of  twenty-one  years,  and  should 
tlien  be  divided  among  those  who  were  hving.  A  division  was 
made  among  the  children  before  the  youngest  had  attained  his  ma- 
jority, and  he  afterwards  filed  a  bill  to  have  ihe  division  set  aside, 
alleging  that  he  liad  not  received  an  equal  share  with  the  others. 
It  was  held — 

1.  That  the  bill  would  not  be  dismissed  by  the  appellate  court  on 
account  of  a  formal  defect  in  not  offering  to  account  for  the  ne- 
groes which  the  complainant  had  received,  the  objection  not  hav- 
ing been  taken  in  the  pnmaiy  court. 

2.  That  the  negroes  were  exemptfrom  execution  at  law  against  any 
of  the  legatees,  until  the  youngest  child  had  arrived  at  the  age 
of  twenty-one,  and  a  division  had  been  made  pursuant  to  th« 
will. 
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'J.  That  until  that  time,  the  marital  rights  of  the  husband  of  a /em< 
awert  legatee  did  not  attach,  although  he  had  possession  of  some 
of  the  negroes  as  bailee. 

4.  That  one  of  the  legatees  who  disclaimed  all  interest  in  the  ne- 
groes, having  sold  his  interest  to  another  legatee  before  the  divi- 
sion was  made,  was  a  competent  witness  for  the  complainant  to 
prove  his  minority  at  the  time  the  division  was  made. 

Error  to  the  Chancery  Court  of  Benton.  Tried  before  tlie 
Hon.  D.  G.  Ligon. 

Belser  &  Harris,  &  J.  B.  Martin,  for  plaintiffs  in  error. 

Rice  &  Morgan,  contra. 

CHILTON,  J.— This  bill  was  filed  on  the  12th  day  of  June, 
1847,  by  Niven  D.  S.  Culbreath,  to  set  aside  a  division  made 
of  certain  slaves  on  the  1st  day  of  January,  1846,  which  slaves 
had  been  bequeathed  to  the  children  of  Barbara  Culbreath,  by 
the  will  of  their  grand  father  Malcolm  McPhail,  late  of  Cumber- 
land county,  in  the  State  of  North  Carolina,  on  the  ground  that 
at  the  time  said  division  was  made,  the  complainant  lacked  some 
twelve  months  of  being  twenty-one  years  of  age,  and  that  the 
share  which  was  allotted  to  him  was  not  equal  in  value  to  one- 
fifth  of  the  entire  property,  to  which  he  was  entitled.  It  appears 
that  the  legatees  interested  agreed  on  the  division,  and  that  the 
slave  assigned  to  the  complainant  was  received  by  him,  and 
was  in  his  possession  when  he  exhibited  his  bill. 

Mrs.  Johnson  claims  to  be  a  bona  fide  purchaser  of  one  of 
said  slaves  under  an  execution  against  the  party  to  whom  said 
slave  was  allotted  by  said  division.  The  will  of  McPhail  re- 
quires that  the  slaves  shall  remain  undivided  among  the  lega- 
tees, until  the  youngest  of  them  arrives  at  age ;  the  complain- 
ant in  the  bill  being  the  youngest.  The  complainant  does  not 
deny  that  the  division  was  made  by  his  consent^  but  he  avers 
that  the  same  "  was  partial  in  its  character,  unequal  and  not 
designed  to  be  final,  and  not  committed  to  writing ;  that  all 
the  legatees  were  not  present  when  it  was  made,  and  that  the 
girl  assigned  to  complainant  lacked  ^300  of  being  equal  to 
one-fifth  the  value  of  all  the  slaves  to  be  divided. '^ 

The  complainant,  although  he  states  in  his  bill  that  he  has 
the  slave  assigned  him  in  the  division,   makes  no  proposal  to 
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bring  her  forward,  nor  to  account  for  hire,  and  the  testimony  of 
Caldwell  Sublett,  David  B.  Crider  and  Neal  Furguson  shows 
very  satisfactorily  that  since  the  division,  in  a  legal  controversy 
respecting  a  portion  of  said  property  and  the  legality  of  said 
division,  the  complainant,  on  his  examination  as  a  witness  touch- 
ing these  facts,  stated  that  ho  was  twenty-one  years  old  when 
the  division  was  made,  and  that  he  was  satisfied  therewith. 
Siiblett  swears  positively  to  this  fact,  and  the  other  -witnesses 
named  corroborate  his  testimony.  It  does  not  appear,  however, 
that  Johnson  was  at  all  influenced  by  any  such  representations 
to  make  his  purchase,  or  that  his  purchase  was  subsequent  to 
the  time  they  were  made.  Nor  does  the  record  show  that  any 
action  was  taken,  based  on  such  statements,  so  as  to  make  the 
declarations  operate  as  an  estopp^rrpon  the  complainant. 

As  to  complainant's  failure  to  make  a  formal  tender  of  his 
readiness  to  account,  and  to  have  the  slave  in  his  possession 
forthcoming,  we  should  be  inclined  to  hold  that  had  such  failure 
been  made  the  ground  of  demurrer  by  specific  objection,  the  de- 
murrer should  have  been  sustained  and  leave  given  to  amend. 
But  it  does  not  appear  to  have  been  one  of  the  grounds  insisted 
on  in  the  court  below,  nor  is  it  mentioned  in  the  demurrer.  It 
.would  be  opposed  to  the  uniform  practice  of  this  court  to  dismiss 
the  bill  for  a  formal  objection,  which,  so  far  as  the  record  dis- 
*  closes,  is  sprung  for  the  first  time  in  this  court,  and  which, 
if.  made  in  the  court  below,  could  have  been  readily  avioded. 

Aside,  however,  from  this  view,  the  decree  of  the  learned 
cliancellor  disposes  of  the  case  as  though  the  bill  contained  the 
proposal  to  submit  the  property  in  possession  of  the  complain- 
ant to  the  disposal  of  the  court,  with  its  issues  and  profits,  and 
feliould  the  complainant  fail  to  have  such  property  forthcoming, 
to  abide  any  decree  or  order  the  chancellor  might  make,  it 
would  be  entirely  competent  for  the  chancellor  to  dismiss  hi^ 
bill ;  for  the  object  of  his  bill,  which  is  for  an  equitable  division 
of  the  whole  property,  could  not  be  made  without  the  production 
of  the  property  in  his  possession. 

We  have  examined  with  much  care  the  authorities  relied  upon 
by  the  counsel  for  the  plaintifis  in  error,  as  showing  that  the 
decree  of  the  chancellor  was  erroneous  ;  but  we  feel  satisfied  that 
they  do  not  sustain  the  proposition  to  which  they  are  cited,  to 
the  extent  contended  for. 
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These  slaves  were  "  to  remain  undivided'^  among  the  chil- 
dren of  Flora  Culbreath,  until  the  youngest   child   attained  his 
inajority,  when  they  were  to  be  equally  divided  among  those  of 
the  children  who  survived  until  that  period.    "It  was  then  the , 
duty  of  the  executor  to  see  that  this  provision  in  the  will  wf;,s 
carried  out,  and  it  appears  that  up  to  the   time  of  the  alleged 
division,  he  controlled  the  slaves  either  by  himself  or  others. 
Until  the  youngest  child  arrived  at  age,  the  executor  had  no 
i.  power  to  make  the  division  among  the  legatees ;  for  until  that 
^  period  arrived,  it  could  not  have  been  determined  who  were  the 
.  persons  to  take,    the  right  depending  on.  the  survivorship;  and 
until  that  period  no  such  interest  could  vest  in   Barhara  Can- 
non, one  of  the  legatees,  as  would  go  to  her  husband  upon  her 
decease,   or   to  his  representative  upon  his  death.     So  long  as 
the  slaves  in  contemplation  of  law  remained  in  the  hands  of  the 
executor,  awaiting  the  arrival  of  the  period  when  they  were  to 
be  divided,  and  the  respective  shares  to  vest  in  possession  of  the 
legatees  according  to  the  will  of  Malcolm  McPhail,  just  so  long 
are  they  exempt  from   execution  at  law,  nor   can  the  marital 
rights  of  the  husbands  of  the  feme  covert  legatees  o^ituch.     The 
proof  in  the  cause  sufficiently  shows  that  the  complainant  was 
not  of  full  age,  until  February,  1847,  before  which  time  no  di- 
vision could  lawfully  have  been  made,  and  anterior  to  which  pe- 
riod, Barbara  Cannon's  right  of  survivorship  attached,  her  hus- 
band having  died  in  1844.     It  is  very  clear  then,  that  her  hus- 
band acquired  no  right  to  this  property.     If  his,  possession  was 
otherwise  than  that  of  a  bailee  of  the  property,  it  Avas  tortious 
and  acquired  in  violation  of  law,  as  well  as  of  the  express  pro- 
visions of  the  will  of  McPhail,  and  such  possession  would  not 
entitle  him  Jure  7n.an7j  to  the  property.     He  must  have  held 
the  property  as  husband,  and  not  on  hire,  as  the  proof  shows  he 
held^in  this  instance.— Terrell  v.  Greene,  11  Ala.  216;  An- 
drews &.  Brothers  V.' Jones,  10  Ala.  426  ;  Mayfield  v.  Clifton, 
a  Stew.  375;  Bibb  y.  McKinsley  &  "Hopkins,   9  Tor,  636; 
Vahderveerv.  Alston,  16  Ala.  494  ;  Randall  v.'Shrader,  17  iU. 
.  338.   .  These  cases  from  our  own  court  Tcry  clearly  show  that 
:  no  such  interest  vested  in  Cannon,  as  would  justify  a  recoveiy 
•  by  liis  administrator,  and  consequently  the  cross  bill  of  Willis, 
•  which  seeks  to  subrogate  him  to  the  rights  of  Cannon's  adminis- 
i  trator^  was  properly  dismissed.    It  results  also,  that^  the  chan- 
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eellor  did  not  mistake  the  law  in  dismissing  the  cross  b31of  John  - 
son;  for  unless  the  interest  of  the  legatees  was  such,  as  eould  have  ■ 
been  sold  under  execution  at  law,  Johnson  could  acquire  no  title 
by  his  purchase.  His  title  therefore  depends  altogether  upon 
the  validity  of  the  division  which  was  made,_  and  this  we  have 
seen  was  in^wilid  by  reason  of  the  non-age  of  the  complainant.  . 
In  contemplation  of  law,  the  property  is  in  the  hands  of  the  exe~ 
cutor  who  took  upon  himself  the  execution  of  the  trust  imposed' 
by  the  will,  namely,  to  keep  this  property,  which  was  not  to  be 
divided  among  the  children  to  whom  it  was  bequeathed  until  the 
youngest  arrived  at  full  age,  at  which  time  the  survivors  of  them 
should  share  it  equally  in  severalty.  Till  then,  the  legatees 
were  not  entitled  under  the  will  to  the  possession;  and  the  con- 
stable had  no  power  to. seize  and  sell  it  upon  an  execution  against 
any  of  the  legatees,  as  he  could  not  take  possession  of  it  without 
doing  violence  to  the  will  of  the  testator,  according  to  our  con- 
struction of  the  will.  The  defendants  in, execution,  at  the  time 
of  the  sale,  had  no  legal  interest  in  the  property  sold ;  if  they 
survived  until  the  period  for  the  division,  the  defendants  were 
then  eatitled  to  distributive  shares  in  liie  slaves,  but  they  had, 
as  we  have  said,  no  right  to  the  possession.  This  view  dis- 
tinguishes this  case  from  those  cited,  which  show  that  the  inter- 
est of  one  tenant  in  common  may  be  sold  under  execution  at  law.  .. 
As  to  the  depositionof  Elijah  Culbreath,  the  only  one  object- 
ed to  before  the  chancellor,  we  are  clear  in  the  opinion  that  he 
was  a  competent  witness  to  prove  the  facts  to  which  he  deposes. . 
if  he  had  any  interest,.as  is  well  remarked  by  the  chancellor,  it 
was  opposed  to  the  party  who  introduced  him.  He  was  in  other 
words  interested  in  sustaining  the  division  which  had  been  made,, 
as  by  it  he  got  a  greater  interest  than  he  can  get  under  an  equita- 
ble division  which  the  court  is  called  upon  to  make.  But  he 
exphcitly  states  that  he  has  no  interest,  having  disposed  of  all 
his  interest  in  1844,  some  three  years  before  the  bill  was  filed. . 

We  have  been  unable  to  see  any  error  in  the  decree  of  ths; 
chancellor..    It  is  consequently  affirmed. . 


junk:  term,  1851'.  863^' 


WEST  &  WEST  vs,  KELLY'S  EX'RS.- 

1'.  The  rule  is  inflexible,  that  if  a  written  instrument  is  perfect  and  com- 
plete of  itself,  parol  evidence  cannotbe  received  to  add  another  term- 
to  it,  or  to  change  its  legal  effect. 

2.  If  it  is  apparent,  however,  that  the  written  instrument  contains  but 
a  part  of  the  agreement  entered'  into  by  the  parties,  then  parol- 
proof  may  be  received  to  prove  the  entire  contract. 

3.  But  tlie  parts  of  the  agreement  proposed  to  be  proved  by  parol  must 
not  be  inconsistent  with,  or  repugnant  to  the  intention  of  the  par-^ 
ties  as  shown  by  the  witten  instrument. 

4.  In  assumpsit  on  a  promissory  note  purporting  to  be  given  for  pro- 
fessional services  to  be  rendered  in  future  by  the  payees  as  attorneys 
at  law,  but  payable  at  a  day  certain,  parol  proof  is  inadmissible  to 
show  that  it  was  the  agreement  of  the  parties,  that  the  note  should 
not  be  paid  unless  the  payees  were^  successful  in  the  suit  forthe 
bringing  of  which  it  was  given. 

5.  The  court  is  not  bound  to  separate  legal  from  illegal  evidence  wbens 
both  are  offered  together,  but  the  whole  may  be  rejected. 

Errok  to  the  County  Court  of  Pickena* 

Assumpsit  on  a  promissory  note  executed  by  the  plaintiffs  in^ 
error,  of  which  the  following  is  a  copy  :  "  For  and  in  considera-- 
tion  of  services  to  be  performed  by  H.  W.  Ellis  and  Isham  H. 
Kelly,  attorneys  at  law,.  &e.,  in  a  certain  suit  in  chancery  hereaf— 
tier  to  be  instituted  in  our  behalf  against  David  Sloan  to  remove 
him  ae  trustee,  &c.,  we  promise  to  pay  to  them  on  the  first  day  of 
January,  A.  D»  1842,  the  sum  of  two  hundred  dollars.     Carroll- 
ton,.  Ala.,  Dec  4,  A.  D.-1840,"  signed  by  the  defendants.    On  the  • 
trial,  the  defendants  offered  to  prove  by  a  witnes&tbat  the  note  was  ■ 
not  to  be  paid,  unless  the  payees  were  successful  in  the  chancery 
suit  spoken  of,  and  that  they  were  no4  successful..    The  evidence- 
was  excluded  by  the  court,  to  which  the  defendants  excepted. 

HtJNTiNGTON,  for  the  plaintiffs  in  error,  cited  Self  v.  Her— 
rington,.ll  Ala..  489 ;.  Givhan  v.  Daily's  Adm'r.,  4  ib.  336;; 
Gutter  V.  Powell,,  2  Smith's  Leading  Cases,  page  1  and  notes. . 

E^  W.  VECKy^  contra. 

DARGAN,  C.  J. — The  general  rule  is  admitted  by  all,  that' 
parol  proof  cannat  be  received  to  add  to,  detract  from,,  vary  or* 
contradiet  a  written  contract.     Bufcthe  application  of-  this  gen- 
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.  eral  rule  to  each  particular  case  is  frequently  a  task  of  diflBculty, 
.T  and  has  given  rise  to  as  many  contradictory  decisions,  as  any 
■  -question  with  which  courts  have  had  to  deal.     If  the  instrument 
.  is  perfect  and  complete,  that  is,  if  it  contains  the  entire  con- 
:•  tract,  then  the  rule  is  inflexible  that  parol  evidence  cannot  .bo 
i'  received  to  add  another  term  to  the  written  instrument,  or  to 
V  change  its  legal  eiFect. — 3  Starkie  on  Ev.  1006  ;  Oowen  &  Hill's 
mtes  to  Phil.  Ev.  1471 ;  Litchfield  v.  'Falconer,  2  Ala.  280 ; 
Paysant  v.  Ware  &  Baringer,  1  ib.  161 ;  Beard  v.  White,  1 
ib.  436  ;  McCay  v.   Moss  &  Newberry,  6Por.   88.     But  if  it 
be  apparent  that  the  instrument  in  writing  contains  but  a  part 
of  the  agreement  entered  into  by  the  parties,  then  parol  proof 
may  be  received  .to  prove  the  entire  contract,  otherwise  the  con- 
tract could  not  be  brought  before  the  court. — Cowen  &  HilPs 
Notes  to  Phil.  Ev.  1471-2-3.     But  the  parts  of  the/ agreement 
^proposed  to  be  proved  by  parol  must  not  be  inconsistent  witli, 
^or  repugnant  to,  the  intention  of  the-  parties,  as  shown  by  the 
^written  instrument ;  for,  to  receive  parol  proof  of  a  part  not  re- 
..duced  to  writing,  which  is  directly  repugnant  to  the  intention  .-of 
-the  parties,  as  expressed  in  the  written  instrument,   would  at 
once  •  annul  the  rule  that  parol  evidence  cannot  be  received  to 
contradict  or  vary  the  terms  of  a  written  agreement.— Jeffrey 
,y.  Walton,  1  Starkie,  267  ;  Cowen.&  Hill's  Notes,  1472. 

Applying  these  general  rules  to  the  instrument  sued  on,  \  and 
r  to  the  parol  proof  offered  by  the?- def«ndants^' which  was  rejected  by 
;>  the  court,  I  can  perceive  no  error.  The  note  shows  upon  its^face 
.  that  it  was  given  for  professional  services,  to  be  afterwards  ren- 
i.  dered,  but  it  is  payable  at  a  time  certain,  and  is,  in  kgal  effect, 
i,  a  promissory  note.  >  The -parol  prcof,  however,' tended  to  show 
:  that  it  was  the  agreement  of  the^parties  that  the -note  should  not 
;  be  paid,  unless  the  payees,  who  were  attorneys  at  law,  shouki  be 
,  successful  in  the  suit  they  were  to  bring,  and  for  the  bringing  of 
wwhich  the  note  was  given.  To  allow  tliis  proof  Avould  be  to  al- 
,3qw  parol  evidence  to  change  the.  intention  of  the  parties  as  ex- 
-vpressed  in  the  note.  It  would  not  only  alter  the  time  of  its  pay- 
i  nisnt,  but  Avould  show  that  the  payment  of  the  money,  accor- 
f.ding  to  the  contract,  was  dependent  on  a  condition  or  a  contui- 
.  gency,  and  thus  the  legal  effect  of  the  instrument  as  a  promis- 
,  sory  note  would  be  destroyed. 

^Ut  it,  is,  argued  that  the  proof  offered  by  the  defendants  was 
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admissible,  because  it  tended  to  prove  a  failure  of  consideration. 
Now  I  admit  that  if  the  proof  had  tended  to  prove  nothing  else, 
then  its  rejection  would  have  been  erroneous,  for  there  can  be  no 
doubt  that  parol  evidence  may  be  received  to  prove  a  failure  of 
CiTnsideration  either  in  whole  or  in  part.  But  the  proof  offered 
by  the  defendant  went  further  than  this.  It  tended  to  prove 
that  the  payment  of  the  note  was  dependent  on  the  condition 
that  the  payees  were  successful  in  the  suit  they  were  to  bring, 
and  that  this  was  a  term  of  the  contract.  It  was  offered  too,  as 
A  whole.  It  might,  therefore,  properly  be  rejected,  for  the  court 
is  not  bound  to  separate  legal  from  illegal  evidence,  when  both 
are  offered  together.  It  is  for  the  party  himself  to  separate  the 
legal  from  the  illegal  proof  and  offer  such  only  as  is  legal.  If 
he  does  not  do  this,  but  offers  both  legal  and  illegal  evidence  as 
a  connected  whole,  it  is  not  error  to  reject  it. 
Let  the  judgment  be  affirmed. 


TURNER  vs.  FENNER. ej^  als. 

1.  The  statute  of  frauds  of  this  State  does  not  apply  to  .property  brouglit 
into  the  State  by  a  tenant  for  life  holding  under  a  deed  or  will  exe- 
cuted beyond  the  State,  although  the  tenant  for  life  and  the  remain- 
der men  resided  in  this  State,  at  the  lime  of  the  execution  of  the  deed, 
or  probate  of  the  will,  and  coutinue  to  reside  here. 

2.  The  law  of  the  owner's  dopiicil  must  in  all  cases  determine  the  val- 
idity of  every  transfer  or  other  disposition  of  personal  property  by 
the  owner,  whether  it  be  inter  vivos  ot  post,  mortem,  unless  there  is 
some  positive  or  customary  law  of  the  country  wliere  it  is  situate 
providing  for  special  cases,  or  from  the  nature  of  the  particular  prop- 
erty it  has  a  necessarily  implied  locality. 

EaRog,  to  the  Circuit  Court  of  Lawrence.     Tried  before  the 
Hon.  Thoqjas  A.  Walker^ 

This  was  an  action  of  detinue  for  the  recovery  of  two  slaves, 
instituted  against  Turner,  in  October,  1847,  by  Joseph  F.  Feiu 
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ner,  Thomas  B.  Fenner,  Julius  Johnson  and  Mary,  his  wife,- 
formerly  Mary  Fenner,  and  Thomas  B.  Fenner,  who  sues  as 
next  friend  for  Richard  H.,  Margaret  E.,  Ann  M.  and  Lucy 
M.  Fenner,  minors  under  the  age  of  twenty-one.  The  plaintififs 
claimed  under  the  will  of  John  Howson,  which  they  proved  had 
been  duly  executed  and  admitted  to  probate  in  Halifax  county »• 
North  Carolina,  where  the  testator  died.  This  will  created  a 
life  estate  in  the  property  in  controversy  in  Robert  Fenner,  with 
remainder  to  his  children,  who  are  the  plaintiffs.  It  was  admit- 
ted to  probate  in  Noi*th  Carolina  in  November,  1842.  A  divis- 
ion of  the  testator's  estate  was  had  in  February,  1843,  and  in 
the  month  of  April  following,  the  negroes  were  brought  to  this 
State  by  Robert  Fenner.  The  defendant  claimed  under  a  pur- 
chase at  a  sheriff's  sale  on  the  i2th  March,  1846,  under  an  ex- 
ecution against  Robert  Fenner.  He  also  proved  that  said  Rob- 
ert Fenner  and  his  children  resided  in  Lawrence  County,  Ala- 
bama, prior  to  1842,  and  continued  to  reside  there  until  1847, 
and  that  said  will  had  never  been  recorded  in  this  State.  The 
court  charged  the  jury  that  it  was  not  necessary  that  the  will 
should  be  recorded  in  this  State,-  under  the  statute  of  frauds,  to 
protect  the  remainder  from  the  creditors  and  purchasers  of  Rob- 
ert Fenner,  to  which  charge  the  defendant  excepted. 

R.  W.  Walker  and  John  A.  Elmore,  for  plaintiffs  in  error : 
1.  The  second  section  of  our  statute  of  frauds  is  not  confined 
in  its  operation  to  any  one  or  more  classes  of  cases,  but  embra- 
ces every  conceivable  one,  where  the  possession  is  with  one  per- 
son, either  with  or  without  an  interest,  and  an'  estate,  use  or  prop- 
erty, either  present  or  future,  is  in  another ► — Clay's  Dig.  254,  § 
2  ;  Myers  v.  Peek's  Adm'r.,  2  Ala.  648  ;  Bank  v.  Croft,  6  ib. 
()22j  Johnston  V.  Bank,  7  ib.  379 ;  Tatum  v.  Manning,  9  ib. 
144;  Cook  v.  Kennedy,  12  ib.  42 ;  Felder  v.  Harper,  ib.  612 ; 
Gressett  v.  Agee  &  Bumas,  14  ib.  354 ;  Craig  v.  Payne,  4 
Bibb,  337  ;  Davidson,.  Ex'r,-  v..  Nunnally,-  3  B.  Monroe,  534  ^ 
Davidson  v.  Prewitt,.  9  ib.  103. 

This  court,-  in  construing  the  statute,  has  decided  t/hat  instru- 
ments executed  or  interests  created  in  another  State,  are  not 
within  its  provisions,  but  the  precise  question  here  presented' 
under  the  last  clause  of  the  statute  has  never  been  decided  un- 
liess  in  one  case.— Catteplin  v.- Hardy,  10  Ala.  514 ;  Cook  v^ 
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Kennedy,  12  ib,  42  ;  Adams  v.  Broughton,  13  ib.  747  ;  Thomaa 
ef  al.  V.  Davis,  6  ib.  121 ;  Smith  v.  Ruddle,  15  ib.  28  ;  Lyde 
^t  al.  V.  Taylor,  17  ib.  270. 

Such  a  decision  we  insist  cannot  be  sustained  on  principle  or 
authority,  and  the  question  cannot  be  considered  a  settled  one. 
The  second  section  of  the  statute  of  frauds  does  not  aifect  the 
validity  of  the  contract  or  instrument,  "whether  made  here  or 
elsewhere;  that  is  not  the  subject  of  legislation.  The  law  does 
not  regard  the  mode,  or  manner,  or  place  in  which  the  transac- 
tion takes  place,  but  its  provisions  apply  to  the  possession  in 
this  State.  The  moment  this  possession  begins  here,  the  law 
begins  its  operation  on  the  possession,  and  declares  that  the  pos- 
session here  carries  with  it  all  the  incidents  of  property,  and  for 
that  reason  makes  it  the  property  of  the  holder  as  regards  third 
persons.  It  is  not  a  mere  registry  act,  but  a  rule  of  property, 
— 2  Ala.  648..  It  regulates  the  effect  of  the  possession  in  this 
State,  and  this  without  reference  to  the  place  where  the  right  to 
it  was  acquired  or  created,  or  where  it  was  originally  taken.  It 
is  a  general  principle,  in  fact,  that  the  effect  of  the  possession  of 
personal  property  is  regulated  and  determined  by  the  laws  of  the 
State  where  such  possession  is  held. 

These  views  are  fully  sustained  by  the  following  cases  deeiijed 
on  statutes  identical  with  ours. — Beasley  v.  Owen,  3  H.  .&. 
Munf,  456  ;  Withers  v.  Smith,  4  Bibb  170 ;  Boyd  v.  Stanback, 
5  Munf.  305  ;  Pate  v.  Barker,  7  Leigh  88 :;  Collins  v.  Loftus, 
10  ib.  5  ;  McKissick  v.  McKissick,  6  Humph.  75 ;  Ferguson  v. 
White,  1  A.  K.  Mars.  7;  Baylor  v.  Smither,  1  Littell  112; 
Davidson  v.  Nunnally,  3  B,  Mon,  534 ;  Fightmaster  v.  Beas- 
ley, 7  J.  J.  Marsh.  410  ;  Blair  v,  Dade,  9  B.  Mon.  61 ;  Dav. 
cnport  V.  Prewitt,  9  ib.  103  ;  Mosely  v.  Williams,  3  How,  Miss, 
620 ;  Lewis  v.  Gilmer,  3  Sm.  &  Mar.  560. 
-  There  may  be  difficulties  in  complying  with  the  letter  of  tiie 
'  statute  as  to  the  time  and  place  of  registration,  but  the  statute 
is  to  be  liberally,  not  literally  construed.  Mere  inconvenience 
cannot  abrogate  its  provisions.  It  has  been  asked,  how  can  the 
law  be  compUed  with,  when  the  insti-ument  has  been  made  more 
than  twelve  months,  or  more  than  three  years  before  the  remo- 
val of  the  property  to  this  State  T 

It  is  a  sufficient  answer  to  say  that  these  arc  not  the  facta  of 
this  case.     The  removal  here  took  place  shortly  after  the  bill  was 
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jaadc,  and  when  such  a  case  as  the  one  supposed  arises,  it  wllV'' 
"T)^  time  enough  to  decide  it. 

But  undoubtedly  the  correct  construction  of  the  statute  i?,  • 
that  proof  and  registration,  as  required  by  its  provisions,  at  any 
'time  within  three  years  after  the  possession  begun  in  this  StatV, 

"  would  be  a  compliance.     Tliis  has  been  expressly  decided  in 
other  States  on  statutes  of  which  ours  is  a  transcript,  verbatim 
et  literatim. — Bcasley  v.  Owen,  o  IT.  &  Munf.  45<3 ;  Ferguson  • 
V.  White,  1  A.  K.  iMars.  T;  Baylor  v.  Sinither,!  Littell,  112 ; 

*^  Withers  v.  Smith,. 4  Bibb  170  f  Pate  v.  Barker,  7  Leigh  88  ; 
Boyd  V.  Stanback,  5  Munf.  305  ;  Lewis  v.  Gilmer,  3  Sm.  & 
Mur.  560 ;  Mosely  v.  Williams,  3  How.  Miss.  520;  Collins  v. 

,  Lbftus,  10  Leigh  5. 

The  argument  ab  inconvenienti  applies  with  more  force  to  a 
mortgage  executed  in  Georgia  by  a  citizen  of  that  State  on  per- 
',f«onal  propsrty  in  this,  than  to  the  present  case.  Biit  such  a 
"mortgage,  it  lias  been  held,  is  embraced  by  the  act  of  182'J. 
( 'omparc  the  two  statutes.- — Clay'!^  Dig.  255,  §  5  ;  ib.  255  §  2  ;  ■ 
J  bearing  V.  Ligbtfoot,  16  Ahi.  28;  Beall  v.  WiHiamson. 

2.  But  conceding  the  law  to  be  ai«  determined  in  Adams  \. 

i  ^Broughton,  and  Lyde,  et  al,  \.  Taylor,  and  yet  this  case  is  not 
governed  by  it.     Those  cases   simply  decide  that  the  statute 
tloes  not  appl}^  to  an  instrument  executed  in  another  State  be- 
tween parties  there  resident,  affecting  property  tliere  situate,- 
;ind  not  in  contemplation  of  the  removal  either  of  the  parties  w  ' 
the  property  to  Alabama. 

The  laws  of  a  State  must  regulate  all  rights  and  estates  whicb, 
in  their  inception,.it  is  contemplated  and  intended  shall  be  pc/s- 
scflised  and  enjoyed  Hy  its  citizens,  and  within  its  jurisdiction. 
I'T^tates  and  'interests  so  created  must  be  considered  as  made 
with  a  direct  reference  to  the  laws  of  the  State  in  v/hich  they 

'  .are  intended  to  operate  and  have  effect.' — LeBreton   v.  Nou- 
chct,  3  Martin,  60  ;  Kneeland  v.  Easley,  Meigs  620 ;  Blaucl!- 
ard  V.  Russell,    13  Mass.  1 ;  Ilale  v.  N.  J.  Co.,  15  Conn.  • 
539";  Carroll  v.  Remich,  7  Sm.  &  Mar,  798;   Story  Confl.  • 

"  Laws,  kk  180-1-2,  194,  328. 

If,  at  the  time  this  will  was  executed,  the  slaves  in  controver-  - 

.  sy  had  been  in  this  State,  there  can  be  no  doubt,  on  principle 
and  authority,  that  this  remainder  would  have  been  subject  to 
the  iufluenco  of  the  statute; — Bearing v,  Llghtfoot,  16'Ala,2S;'' 
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Varnum  V,  Camp,.l  Green  N,- J»;'326;  Story  Confl,  §§  383, 
390,  398,  410. 

Tliere  can  be  no  difference  in  legal  effect  between  tbe  actual 
presence  of  the  property  liere,  when  the  instrument  is  executed, 
and  the  intention  of  the  maker  that  it  shall  be  brought  and  held 
here  subject  to  the  instrument. 

The  present  case  comes  within  this  principle.  The  bequest 
of '^holife-estate  in  these  slaves  was  designed  to  take  effect  and 
be  enjoyed  in  Alaban>a*  It  is  of  the  essence  of  a  gift  that  it 
.shall  bo  enjoyed  by.  the  donee  somewhere.  Hero  is  a  gift  of  a 
life  estate  in  slaves,  to  Robert  Fenner,  and  it  was  of  necessity 
in  the  contemplation  of  the  testatoii  that  it  was  to  be  possessed 
])yhim  somewhere,  ■  Where?  When  the  will  was  made,  long 
before  and  long  aft^r  Robert  Fenner  resided  in  Lawrence  Coun- 
ty, Alabama.  Ho' is  described  in' the  will  as^"  Robert  Fenner, 
of  Alabama,"  The  testator  thwe  knew  his  place  of  residence, 
and- the  will  vraie  made  with  direct  reference  to  it.  Was  it  the 
testator's  intention  that  the  bequest  Avas  to  be  enjoyed  in  North 
(.'^volina'^or  in  Alabama'?  It  is -r. 'Rniversal  maxim  of  law  that 
"■  chattels  follow  the  domicil  of  the  owner,"  and  the  civilians  say 
tlvai7'the  reason  of  it  is,  that  '^  a"a  movables  have  no  such  fixed 
and  perpetual  sUus  as  lands  havoj  it  is  necessary  that  their  sitits 
should  depend  on  the  pleasure  of  the  owner,  and  that  they  have 
tlie  very  situs  which  he  wishes  when  thev  have  that  of  his  own 
domicil."— Story  Confl.  Laws,  6^,377-8,  825,  (d)  325,  (k)  405, 
•!l}2.  Hence  it  is  a  natural,  sensible  and  legal  presumption,  tluit 
Avhen  a  man  is  made  the  owner  of  personal  property,  it  is  the 
intention  of  the  party  who  makes  him  the  owner,  that  he  shall 
hold  the  property  in  the  place  of  his  domicil.  and  subject,  there- 
fore, to  the  laws  there  prevailmg,  The  donor  of  personalty 
must  always  bo  presumed  to  intend  that  the  donee  shall  hold  it 
hi  the  place  where  he  lives.  Nit  only  the  life  estate  in  the  slaves 
waS'  given  to  a  citizen  of  Alabama^  but  the  remainder  also.  This 
strengthens  the  presumption  that  the  testator  intended  that  the 
o^quest  Has  to'  be  possessed  and  enjoyed  liere.  • 

N6ya  here  is  a  bequest  to  a  citizon  of -this  State  intended  to 
be  enjoyed  by  him-^hero,  and  sheld  "diero,  -subject  to  a  limitation 
in  favor  of  third- per  sons,  Akawcitizens  of  Alabama,  which  would 
not  be  valid  without  registrationr,  against  creditors  and  purcha- 
sers, if  the  will  making  such  bequest  had  been  executed  in  this 
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JState.  If  such  a  case  is  not  within  the  provisions  of  the  stat- 
^'ute,  then  they  are  worse  than  nugatory.  If  the  statute  does 
tnot  apply  to  such  a  case,  then  by  this  law  citizens  of  other  State« 
are  made  a  privileged  class  to  commit  frauds  upon  our  own 
.citizens. 

NicoLsoN,  contra^  contended  that  if  the  will  was  properly 
probated  in  North  Carolina,  it  is  valid  to  pass  personal  propev- 
.ty  wherever  situated. — Story  on  Confl.  §  891 ;  Swift  v.  Fitz- 
hugh,  9  Port.  39;  Inge  r.  Murphy,  10  Ala.  894  ;  Broughton  v. 
Adams,  13  ib.  731  ;  Lyde  v.  Taylor,  17  Al.  270. 

PARSONS,  J. — This  case  has  been  argued  upon  our  statute 
-of  frauds.  The  counsel  for  the  plaintiff  in  error  docs  not  con- 
tend that  there  is  any  difference  under  that  statute,  between 
wills  and  deeds,  in  respect  to  the  necessity  of  registration  in  this 
:State.  But  he  contends  that  if  the  property  be  brought  into 
this  State  by  a  tenant  for  life  holding  under  a  deed,  or  a  will, 
made  beyond  this  State,  the  same  must  be  recorded  here  accord- 
ing to  the  statute,  as  tf  the  will  ^c  the  deed  had  been  made 
here,  and  the  property  conveyed  had  been  here.  The  substance 
of  his  argument  is,  that  the  statute  operates  upon  the  possession 
merely,  while  held  in  this  State,  and  its  effect  after  three  years 
possession  here  by  the  tenant  for  life^  witlwut  any  registration 
of  the  deed  or  will,  is  merely  to  postpone  the  remainderman  to 
the  creditors  of  the  tenant  for  life,  or  to  create  a  preference 
over  the  reraaindermaji,  infavor  of -a'io?7a  fide  purchaser  from  the 
tenant  for  life — to  hold  othei-wise,  that  is  to  exempt  foreign  deeds 
and  wills  from  the  operation  of  the  s-tatute,  which  acts  upon  the^ 
possession  in  this  State  alone,  without  violating  the  original  title 
or  rights  of  the  remainderman,  to  the  prejudice  of  our  own  citi- 
zens, and  therefore  not  required  by  considerations  of  justice  or 
comity.  For  several  years  I  have  been  aware  of  some  of  the 
authorities  upon  which  the  counsel  relies,  and  I  have  occasion- 
ally felt  the  force  of  the  reasoning  stated. 

The  reasoning  is,  however,  not  all  on  one  side.  The  court  of 
appeals  of  Kentucky  appears,  from  the  cases  cited  by  the  coun- 
sel for  the  plaintiff  in  error,  to  have  held  different  opinions  at 
different  periods,  upon  the  general  question  with  respect  to  fo- 
reign wills.  But  here  the  proposition  as  a  general  proposition, 
has  been  repeatedly  and  uniformly  held,  that  our  statute  does  not 
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oxtondto  a  deed  executed i beyond  this  State,  although  .the.,pjiP>- 
pertj  may  aftei'wards  be  brought  and  held  here. — -Catterlin  v-. 
Hardy,  10  Ala.  511;  Inge  v.  Murphy,  ib.  885;  Adams  v. 
Broughton,  13  Ala.  731-747  &  748 ;  Lyde  et  al.  v.  Ta^ylor,  et, 
al.  17  Ala.  270.  In  some  of  the  cases  it  is  suggested  that  there 
might  be  exceptions  to  the  general  rule,  but  those  suggestions 
can  have  no  appUcation  to  this  case,  and  therefore,  we  do  not 
dwell  upon  them.  If  the  general  rule,  which  is  so  fully  settled 
here,  le  wrong,  it  is  better  to  adhere  to  it  notwithstanding, 
than  to  violate  rights  which  have  grown  up  underit,  as  it  ha- 
become  a  rule  of  property.  Althougli  the  testator  made  hie  will 
in  North  Carohua,  and  resided  and  held  the  property  there, 
which  is  now  in  controversy,  and  his  will  was  proved  and  estab- 
lished there,  (and  it  may  be  added  that  his  executor  resided  and 
assented  to  this  legacy  there,  and  also,  that  this  property  was 
allotted  on  a  division  under  a  judicial  proceeding  there  to  Robert 
Fenner,  as  the  tenant  for  life,)  yet  it  is  contended,  that  as  Ro- 
bert Fenner,  the  tenai.t  for  life,  and  his  children,  tlie  remain- 
dermen, resided  and  continued  to  reside  in  this  State,  the  crise 
should  form  an  exception  to  the  general  rule.  But  such  an  ex- 
ception, we  think,  would  be  inconsistent  with  the  rule  itself,  and 
therefore  inadmissible-  The  particular  estate,  as  well  as  the 
remainder,  had  its  inception,  and  was  completed  there.  Tln' 
will,  the  assent  of  the  executor,  &c.,  had  complete  effect  there, 
under  the  laws  of  that  State,  without  the  slightest  aid  or  influ- 
ence of  our  laws.  There,  as  has  been  said,  the  property  wa?. 
and  the  testator  lived  and  died.  Lord  Loughborough  said,  "It 
is  a  clear  proposition,  not  only  of  the  law  of  i^ngland,  but  of 
every  country  in  the  world,  where  law  has  the  semblance  of 
science,  that  personal  property  has  no  locality.  The  meaning 
of  that  is,  not  that  personal  property  has  no  visible  locality,  but" 
that  it  is  subject  to  that  law  which  governs  the  person  of  the 
owner.  With  respect  to  the  disposition  of  it,  with  respect  to 
the  transmission  of  it,  either  by  succession  or  the  act  of  the  par- 
ty, it  follows  the  law  of  the  person.  The  owner  in  any  country 
may  dispose  of  his  p3r3onal  property.  If  bodies,  it  is  not  the  Jaw 
of  the  country  out  of  which  he  was  a  subject,  that  w'ill  regulate 
the  succession.  For  instance,  if  a  foreigner  having  property  in 
the  funds  here,  dies,  that  property  is  claimed  according  to  tho 
right  of  representation  given  by  the  law  of  his  own  country.     In 
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the  case  of  Pipon  v.  Pipon,  Ambl.  25^  a  party  had  possessed 
himself  of  a  debt  which  was  due  to  the  intestate,  a  subject  of 
Jersey,  and  whose  personal  property  was  therefore  governed  by 
the  law  of  Jersey.  Lord  Hardwicke  was  applied  to  by  his  other 
relations,  resident  in  England,  stating  that  they  should  be  ex- 
cluded from  a  share  according  to  the  distribution  of  Jersey y  but 
fhat  they  should  be  entitled  to  a  share  according  to  the  distribu- 
tion of  England ;  and  they  therefore  prayed  by  their  bill,  that 
the  administratrix  might  be  restrained  from  taking  the  property 
to  Jersey.  Lord  Hardwicke  very  wisely  and  justly  determined 
that  he  would  not  restrain  the  administratrix,  he  would  not  di- 
rect in  what  manner  she  was  to  dispose  of  the  property,  or  to 
•iistribute  it.  Having  acquired  the  right  to  it,  she  was  to  dis- 
tribute it  according  to  the  law  which  guided  the  succession  to 
the  personal  estate  of  the  intestate." — Sill  v.  Worswick,  1  H^ 
lllack.  690.  As  to  personal  property,  the  law  of  the  owner's 
•iomicil  is  in  all  cases  to  determine  the  validity  of  every  trans- 
fer, or  other  disposition  made  by  the  owner,  whether  it  be  inter 
vivos  or  post  mortem,  unless  there  is  some  positive  or  customa- 
ry law  of  the  country  where  it  is  situate,  providing  for  special 
caaes,  or  from  the  nature  of  the  particular  property,  it  has  a 
necessarily  implied  locality,  as  contracts  respecting  the  public 
funds,  stocks,  &c. — Story's  Conflict  of  Laws,  §  883.  There  is 
an  exception  to  the  general  rule,  of  contracts  made  in  view  of  the 
laws  of  another  country,  but  that  is  not  material  here.  If  the 
property  in  question  had  been  in  this  State  when  the  will  took 
^iffect,  or  if  the  will  had  required  it  to  be  brought  here,  the  case 
^ould  have  been  varied  in  its  facts,  but  it  is  not  necessary  now 
to  determine  their  effect.  This  case  is  clearly  within  the  deci- 
tjons  of  this  court  heretofore  made. 
.   The  judgment  is  aflBrmed. 
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'^  QUARLES  vs.  QUARLES. 

i.  A  bin  for  a  divorce  a  vinculo  matrimonii,  which  alleges  cruelty,  aban- 
donment and  adultery  on  the  part  of  the  defendant,  is  not  rnnltifa- 
rious. 

2.  When  a  divorce  a  vinado  matrimonii  is  decreed  in  favor  of  the  wifr, 
it  is  error  to  decree  alimony  to  her,  instead  of  a  division  of  the  es- 
tate between  the  parties,  (Clay's  Dig,  170,  §  8.)  ;'.; 

3,.  A  proposal  made  by  the  wife,  but  rejected  by  the  hnsband,  to  rt'J 
turn  to  his  house,  from  which  she  has  been  driven  by  his  cruel 
treatment,  cannot  be  construed  into  a  condonation  of  his  cruelty. 

EsROR  to  the  Chancery   Court  of  Wilcox,     Tried  before 
t)x"i  Hon.  J.  W-  Lescsne. 

This  was  a  bill  filed  by  the  wife  against  her  husband,  alleg- 
ing cruelty,  abandonment  and  adultery  on  his  part,  and  praying 
a  divorce  a  vinculo  matrimonii.  The  bill  alleged  that  a  short 
time  before  it  was  filed,  complainant  had  ofiered  to  return  to  her 
husband's  house,  and  that  her  offer  had  been  rejected  by  him> 
The  chancellor  granted  the  prayer  of  the  bill,  ar.d  also  decreed 
alimony  to  the  complainant  ou*  of  her  husband's  estate, 

•  ^Geo.  W.  Gayle,  for  plaintiff  in  error : 

This  bill  was  filed  for  divorce  a  vinculo^  upon  three  grounds, 
v'li :  cruelty,  adultery  and  abandonment.  There  was  a  special 
demurrer  for  misjoinder  of  causes  of  divorce,  v/hich  was  over» 
ruled,  and  a  decree  a  vinculo  rendered,  and  alimony  allowed, 

I.  The  court  below  erred  in  refusing  to  sustain  the  special 
demurrer  to  the  bill  for  multifariousness.  1.  What  is  multifa- 
riousness'? It  is  union  of  distinct  matters. — See  Story's  Eq, 
Plead,  22-1,  §  271 ;  Chapman  v,  Chunn,  5  Ala.  402.  2.  The 
grounds  are  distinct  under  our  statute,  the  diejunctive  con- 
junction *' or"  being  used  (see  Clay's  Dig,  107,  §3;)  aad 
bemg  analogous  to  attachment  suits,  cannot  bo  united.  3.  The 
subject  matters,  (cruelty,  adultery  and  abandonment,)  are  dis- 
tinct, because  different  decrees  are  allowed  for  cruelty  and 
adultery.  The  decree  for  cruelty  may  be  a  mensa,  for  adul- 
tery must  be  a  vinctdo.  1,  As  to  cruelty. — See  3  Bl.  Com, 
mar.  p.  91 ;  1  ib.  ch.  15,  p.  432-440  &  443 ;  Clay's  D:g, 
171,  §  19.    Upon  tliie  decree,  alimony  is  allowcd>--^ee  Loveti 
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V.  Lovctt,  11  Ala.  7e8;  Pojntcr  en  M.  &  D.  86.  2.  As  tq 
adultery,  3  Bl.  Ccm.  mar.  p.  94  ;  1  ib.  ch.  15,  432-440  &  443, 
Upon  this  decree  alimony  is  not  .'\llowcd,  but  the  eetate  is  divid- 
ed.—See  Clay's  Dig.  178,  §  8  ;  Lovctt  v.  Lovett,  11  Ala.  767, 
This  question  of  multifariousness  for  the  joinder  cf  distinct  cauB- 
es  has  been  repeatedly  decided. — See  Pomroy  v.  Pomroy,  1  J.  C. 
R..  C(G;  Smith  v.  Smith,  4  Paige,  92;  1  Barber  &  H.  Dig, 
268,  §  IP.  4.  If  the  bill  is  multifarious,  it  must  be  dismissed. 
See  Mcintosh  v.  Alexander,  16  Ala.  87. 

II.  If  the   cpccial   demurrer  is   insufEcient  to  dismiss  tlio 
bill,  then  the  bill,  njrn  the  ceurt's  cwn   metier),  tl  euM  lave 
])ecn  dismissed  for  want  of  equity.     1 .  The  bill  alleges  aban- 
docment,    and    shfws    upon    its    f^ce    that   complainant  left 
def<  r.dant's  hcuse  ten   days  only  befere  filing  bill.      It  don'tt 
show   that    defendant  left  for    three   years  "with  intention   of 
abandonment.— See  Clay's  Dig.  170,  §  8.     2.  The  bill   alle- 
ges  cruel   treatment,  and  shows  npon  its  face  that  complai-* 
nant  was  a  kind,  dutiful  and  affectionate  "wife,  up  to  ten  day*- 
of  filing  bill;  and  yet  alleges  cruel  treatment  to  be  cf  twenty* 
years  duration.     It  shows  no  period   at  which  it  commenced,* 
ceased,  or  was  renewed,  and  consequently  shows  condonation  by 
lapse  of  time.— See  Poynter  on  M.  &D.  p.  71,  §  82 ;  2  Sup.  U, 
S.  Dig.  135,  §  415  ;  4  Eccl.  R.  238 ;  9  U.  S.  Dig.  271 ;  Shel^ 
ford  on  M.  &  D.  249-242.     8.  The  bill  alleges  adultery,  and 
phows  that  after  knowledge,  she  co-habitcd. — See  Poynter  on 
M.   &  D.   81;  2U.  S.  Dig.  513,  §418-19-20-25.     This  is' 
likewise  condoned,  and  well  may   the  chancellor  have  selected"^ ' 
cruelty  as  the  basis  of  decree.     The   adultery  must  be   after - 
abandonment,  and  is  not  so  charged. — See  Clay's  Dig.  170.  §  3, 
4.  The  bill  shows  the  offer  of  complainant  to  return,  and  this  i«^ 
a  condonation  of  all  offences,  if  any  were  committed. — See  2 
Kent's  Com.  100.     6.  If  there  were  cruelty,  the  wife  caused  it, 
and  can't  complain. — Shelfordon  M.  &  D.  241;  Gray  j.  Gray. 
15  Ala.  779. 

III.  The  Chancery  Court  erred  in  allowing  alimony  upon  a 
decree  a  vinculo.  The  estate  should  have  been  divided  under 
the  statute.  1.  Alimony  only  allov^ed  on  divorce  (z  mcnsa  ft 
thoro. — See  Lovett  v.  Lovett,  11  Ala.  763  ;  Poynter  on  M.  &* 
D.  85.  2.  Upon  decree  a  vinctdo,  the  estate  is  divided. — Sec 
Clay's  Dig.  179,  §  8  ;  Lovett  v.  Lovctt,  11  Ala.  767.    3.  Ali-'" 
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hiony  is  never  allowed  unless  the  allegations  of  the  bill  are  sus- 
tained, (not  sustained  as  to  marriage.)— See  Wood  v.  Wood, 
2  Paige,  454. 

IV.  The  bill  should  have  been  dismissed,  because  there  was  no 
proof  of  marriage.  1.  There  rhust  be  proof  of  marriage  to  give 
jurisdiction.— See  1  Mass.  241;  2  U.  S.  Dig.  512,  §393; 
Shelford  on  M.  &  D.  387.  2.  Proof  of  marriage  becomes  ne- 
cessary from  the  acts  of  the  Legislature.  They  say — 1.  The 
answer  shall  not  be  sworn  to,  and  bill  shall  not  be  taken  for  con 
fesscd,  and  allegations  must  be  proved. — See  Clay's  Dig.  170, 
§  6 ;  Richardson  v.  Richardson,  4  Por.  467.  2.  Confessions 
in  answer  shall  not  be  received. — See  Clay's  Dig.  171,  §  16; 

T.  &  J.  Williams,  contra : 
..  1.  A  complainant  may  join  in  the  same  bill  two  good  causes 
of  complaint  arising  out  of  the  same  transaction,  where  all  the 
parties  are  interested  in  the  same  claim  of  right,  and  wher  ;  the 
relief  asked  is  of  the  same  nature. — Varick  v.  Smith  &  the  At- 
torn3y  Gjiiiral,  5  Paig3,iar;  P.  &  M.  Bank  v.  Walker,  et 
al.  7  Ala.  927  ;  Lewen  v.  Stone,  3  Ala.  485. 

2.  To  constitute  multifariousness,  a  bill  must  charge  several 
distinct  matters  totally  unconnected. — Ghaptnan  v;  Chunn,  5 
Ala.  402 ;  Kenedy  v.  Kenedy,  2  Ala.  573 ;  Coulburn  v. 
Broughton,  9  Ala.  351. 

3.  The  Cages  from  New  York  on  the  subject  of  multifarious- 
ness in  cases  of  divorce,  are  on  their  particular  statute,  and  do 
not  furnish  authority  of  the  rale  under  our  statute.  Vidj  Pome- 
roy  v.  Pora3roy,  1  Johns.  Ca.  R.  606;  Revised  Statutes  of  New 
York,  voL  2, 144,  art.-  3,  §  38,  and  also  p.  146,  art.  4,  §  50-51; 
for  adultery  the  bonds  of  matrimony  are  dissolved;  for  cruelty, 
only  from  bed  and  board. 

4.  But  this  bill  does  not  sufficiently  charge  adultery^  to  con- 
stitute a  specific  charge  for  relief  on  that  ground. — Clay's  Dig. 
170,  §  16. 

The  charge  should  be  abandonment  and  living  in  adultery, 
which  is  not  done.  To  "  prevent  collusion"  confessions  of  either 
party  shall  not  be  received.  Admission  of  marriage  is  no  part 
of  the  admissions  forbidden  by  the  statute. — Vide  Betts  v.  Betts, 
1  Johns.  Ch.  197,  on  the  subject  of  admissions  of  party. 

CHILTON,  J.— 1.  It  is  no  valid  objection  to  this  bill,  that 
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several  distinct  grounds  for  divorce  a  vinculo  matrimonii  &Te  em- 
braced in  it.  The  title  to  the  relief  prayed  is  the  same  whether 
one  or  the  other  of  the  several  alleged  grounds  be  proved.  It 
is  well  settled  that  the  plaintiflf  may  aver  facts  of  a  diJBferent  na- 
ture, which  will  equally  support  his  application. — Story's  Eq. 
Plead.  §  254.  But  if  we  concede  that  the  causes  stated  would 
support  a  prayer  for  multifarious  relief,  still  in  the  case  before 
Us,  no  such  relief  is  prayed,  and  consequently  the  objection  for 
multifariousness  must  be  overruled. — 1  Danl.  Ch.  Pr.  384? 
Carpenter  &  Wife  v.  Hall,  et  al.  18  Ala.  R.  489,  citing  Dick 
V*  Dick,  1  Hogan's  R.  290. 

The  cases  cited  from  New  York  were  predicated  upon  a  stat- 
ute of  that  Stafe,  different  from  our  statutes  regulating  divor- 
ces, and  are  therefore  not  applicable. 

2.  The  chancellor  overlooked  the  statute,  or  mistook  the  law, 
in  decreeing  alimony,  instead  of  decreeing  a  division  of  the 
estate  between  the  parties  as  required  by  the  act. — Clay's  Dig. 
170,  §  8. — See  this  act  construed  in  Lovett  v,  Lovett,  11  Ala. 
763.  For  this  error,  the  decree  must  be  reversed  and  sent  back. 

It  is  proper,  however,  to  remark,  lest  the  case  should  return 
upon  us,  that  it  would  be  well  for  the  complainant  to  apply  ta 
the  chancellor  for  leave  to  take  additional  proof  of  the  marriage, 
which  is  not  shown  except  inferentially.  Indeed,  no  effort 
appears  to  have  been  made  to  prove  it. 

3.  It  is  also  proper  to  add  that  we  have  carefully  examined 
the  proof  contained  in  the  record,  and  are  of  opinion,  that  it  fur- 
nishes no  evidence  of  a  condonation  of  the  cruelty  which  is  al- 
leged in  the  bill,  and  which  we  think  is  suflBciently  proved. 

We  have  been  referred  to  no  case,  and  we  presume  none  can 
be  found,  which  holds  that  a  proposition  made  by  the  wife,  who 
has  been  driven  by  the  cruel  and  barbarous  treatment  of  her 
husband  from  his  house,  again  to  return,  but  which  he  indig- 
nantly spurns  and  rejects,  shall  be  regarded  as  a  condonation  of 
his  cruelty.  This  prudent,  but  rejected  offer  should  not  preju- 
dice her  rights,  more  especially  when  it  does  not  appear  that 
the  husband  has  ever  repented,  or  changed  his  determination  to 
render  her  a  perpetual  outcast  from  his  house  and  society. — 6 
Mass.  R.  69. 

For  the  error  in  decreeing  alimony,  the  cause  must  be  re- 
Tersed  and  remanded. 
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h.  When  a  sale  of  real  estate  is  ordered  by  the  Orphans'  Court  on  tiie 
^*  petition  of  an  administrator,  under  the  Act  of  1822,  (Clay's  Digest, 
■224-5)  the  commissioners  who  are  appointed  to  make  the  sale  have 
no  power  to  execute  a  conveyance  to  the  purchaser,  until  a  final  de- 
cree has  been  rendered  confirming  their  report  of  the  sale,  and  direct- 
ing them  to  convey  title  to  the  purchaser;  and  their  deed  without  such 
final  decree  does  not  divest  the  title  of  the  heirs  at  law. 
2.  If  a  widow,  before  her  dower  is  alletted  to  her,  convey  her  interest 
ill  the  lands  of  her  deceased  husband,  the  heir  at  law  may  recover 
in  ejectment  against  her  alienee. 

Error  to  the  Circuit  Court  of  Shelby.     Tried  before   tlu3 
Hon.  Geo.  D.  Shortridge. 
?'/ 

White  &  Parsons,  for  plaintiff  in  error  : 

Upon  the  petition  filed  and  the  court  assuming  to  act  upon  it, 
the  Orphans'  Court  acquired  jurisdiction,  and  its  proceedings, 
no  matter  how  irregular,  cannot  be  collaterally  impeached  while 
they  remain  unreversed  — Wyman  v.  Campbell,  6  Por,  219  ; 
Duval  V.  McLosky-,  1  Ala.  708 ;  Calhoun  v.  McCartny,  11 
ib.  110. 

This  is  a  sale  by  the  court  and  not  by  the  commissioners,  and 

tlie  test  of  the  correctness  of  such  sales  is  not  the  action  of  the 

commissioners,  but  the  ratification  of  the  sale  by  the  court. — 

-Jennings  &  Graham  v.  Jenkins,  9  Ala.  289 ;  Worthington  v. 

McRoberts,  ib.  299. 

The  sale  was  made,  a  report  made  to  the  court,  and  the  sahi 
confirmed. — See  Worthington  v.  McRoberts,  cited  above,  p.  301. 
The  report  by  a  majority  of  the  commissioners  was  suflacient. — 
9  Ala.  289  ;  6.  S.  &  R.  166  ;  5  Bin.  481;  21  Wend.  178. 
The  order  of  the  court  adopting  the  report  of  the  commissioners 
•and  making  it  a  part  of  the  record  was  such  a  final  decree  as 
could  be  appealed  from.  It  is  analogous  to  a  sale  by  a  master 
in  chancery,  and  when  such  sale  is  confirmed  by  the  court,  it 
•operates  a  change  of  title. — McRoba-ts  v.  Worthington,  9  Ala. 
301 ;  DuvaPs  Heirs  v.  PI.  &,  Mer,  Bank,  10  ib.  653. 

In  favor  of  a  long  possession  and  a  bona  fide  purchaser,  an 
order  of  the  court,  if  held  indispensable,  directing  the  commis- 
•fiioners  to  wake  the  deed,  will  be  prosunaed. — i  N.  Hamp.  321  ; 


368  A'LABA'MA'. 

Wallace  v.  Hall's  Heirs. 


:]  Johns.  Cases,.  128 ;  2  Ver.  77,  85  ;  11  S.  &  R.  432  ;  6  Bin.  - 
496 ;  11  Mass.  227  ;  1  McCord,  278  ;  3  D.  &  E.  152  ;  1  Har, 
&  Johns.  14 ;  6  ib.  361 ;  12  S.  &.  M.  9 ;  8  ib.  255,-274,  270; 
1  Yeates,  118  ;.  10  Johns.  R.  377. 

The  court  had  jnrisdicSion,  and  ordered  the  sale^  the  sale  was 
made,  the  money  paid  by  the  purchaiser,  the  sale  was  confirmed 
by  the  court,  and  a  (Jeed  made  to  the  purchaser.  This  sale,'  it 
rs  insisted,  is  not  absolutely  A'oid,  but  is  valid  until  set  aside  by 
motion  to  the  court  in  which  the  proceeding  was  had. — McLane 
V.  Spence,  6  Ala.  894;  Mobile  Cotton  Press  v.  Moon  &  Mc- 
Gchee,  9  ib.  679,  693 ;   Jackson  v.  Roberts,  7  Wend.  88. 

A  widow  is  entitled  to  her  husband's  homestead,  and  the  rents 
and  profits  accruing  therefrom, .  until  her  dower  is  assigned  her. 
It  is  not  her  duty,  but  the  duty  of  the  owner  of  .the  fee,  to  bo- 
come  the  actor  in  having  that  done. — Shelton  v.^  Carroll,  16 
Ala.  148. 

An  estate  in  dower  is  a  freehold  for  the  life  of  a  dowress.  If 
.■=hc  maiTy,  her  husband  is  entitled  to  the  profits,  and  the  sole 
control  and  management  of  it  during  their  joint  lives.  He  may 
therefore  convey  it  or  charge  it,  or  it  may  be  sold  under  execu- 
tion against  him. — 11  Ala.  615. 

The  cases  of  Bonner  v.  Greenleaf,  (6  Ala.  411,)  and  Lewis 
\-.  Lightfoot,  (1  ib.  475,)  though  they  may  seem,  from  a  remark 
of  the  court  upon  a  point  not  necessary  to  be  decided,  to  be  some- 
what against  the  title  of  the  plaintiff  in  error,  upon  examination 
and  comparison  of  the  facts  of  the  cases,  will  be  found  to  be  in 

favor  of  it. 

..  '  'I  ij  i 

Tu.  'W.  PtcK,  with  whom  were  Rice  &  Mokgan,  contra  : 
1.  The  possession  of  the  premises  by  the  defendants'  ances- 
tor at  the  timeof  his  deatli,  under  the  purchase  and  deed  from 
the  witness  Roberson,  was  sufficient,  prima  facie^  to  entitle 
them  to  recover,  as  his  heirs  at  law. — Smith  ex.  dem.  Tiller  v. 
Lorillai'd,  10  j.  Rep.  358 ;  Hylton's  lessee  v.  Brown,  1  Wasb^i? 
Cir.  Co.  Rep.  204,  note. 

»'  ^.  The  title  of  the  defendants,  as  heirs  at  law,  was  not  dive.S' 
ted  by  the  proceedings  in  the  Orphans'  Court,  and  the  sale  ak 
loged  to  have  been  made  under  and  by  virtue  thereof.  There 
was  no 'final  decree -in  the  cause  rendered  by  the  court  upon  the 
t'GiDu>g  in  of  tJie  report,  of  the  commissioners;-    All  that  appesKJ 
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dn  this  subject,  is  in  the  following  words  :  "  This  day  the  com-- 
missioners  appointed  to  sell  the  real  estate  of  Glover  Hall,  de- ' 
ceased,  made  a  report  of  said  sale,  which  "Was  received  and  or-- 
dered  to  be  made  of  record." 

This  is  no  final  decree ;  if  did  not  divest  the  title  of  the  heirs,- 
or  authorisfe  the  commissioners  to  make  a  deed  to  the  purchaser.- 
Notwithstanding  this  entry,  the  court  might  have  set  aside  the  ' 
sale.     No  writ  of  error  coiild  hate  been  sued  out,  based  upon 
this  entry  ;  it  is,  therefore,  clearly  no  such  final  decree  as  the 
statute  requires.— Clay's  Dig.  225,  §  21 ; '  Lightfoot  v.  Doe  ex.- 
dem.  The  Heirs  of  Lewis,  1  Ala.  475,  480-1 ;  Cummings  & 
Cooper  V.  McCullough,  Adm'r.,  5  ib.  324,  337  ;  at  this  latter 
page,  the  court' say,  "  the  title  to  real  estate  sold  by  order  of  the 
County  Court  remains  in  the  heirs  of  the  deceased  until  the 
court  decrees  a  title  to  be  made  to  the  purchaser,  and  the  title  i« 
in  fact  made,  notwithstanding' the  court  may  have  approved  the 
bond  given  with  security  for  the  purchase  money. — See  also' 
Pickens'  Ex'rs.  v.  Winter's  Adm'r.,  7  Ala.  864. 

3.  The  plaintiff  in  error,  in  the  court  below,  to  defeat  the 
action  of  the- heirs  at-  law,  set  up'  and  claimed  under  a  deed,  for 
the  entire  premises,  from  Blaxton  and  wife,  Mrs.  Blaxton  being 
the  widow  of  the  said  Glover  Hall,  and  in  connection  with  this  ■ 
deed,  made  an  abortive  effort  to  prove  that  after  the  deed  was 
made,  on  his  application,  the  dower  of  Mrs.  B  ax  ton,  as  the 
widow  of  Glover  Hall,  had  been  assigned  to  her: 

The  charge  on  this  point  is  right  on  principle  and  authority. - 
The  widow  has  no  estate  in  lands  of  her  husband,  until  her' 
dower  is  assigned.     She  has,  however,  a  right  before  assignment 
tb  occupy  the  mansion  house,    cut  houses,  improvements  and 
plantation  thereunto  belonging,  free  from  rent,-  and  this  right 
she  may  enjoy,  either  personally  or  by  tenants  under  her,  be- 
cause the  possession  of  her  tenants  is  her  possession.     But  this 
right  of  dower  cannot,  by  alienation,  be  vested  in^a  third  person. - 
If  the  widow  marry  before  her  doWer  is  assigned,--  her  husband 
is  not  a  freeholder  within  the  meaning  of  our  statutes,  (Weaver  ' 
&  Gaines  v.  Crenshaw,  6  Ala.  873,)  and  the  reason  given  is,  that 
until  her  dower  is  assigned,  she  has  no  estate.     Her  riglit  is  one 
Avhich  must  be  enjoyed  by  her ;  her  possession  must  be  coutinu- 
^i  either  in  herself  or  in  her  tenants.     She  may  make  a  lease,  • 
nt  she  cannot,  by  alienation,  absolutely  part  with  her  right  Vo  • 
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(the  possession,  and  thereby  invest  another  with  it. — Jackson  v, 
.  Venderlyden,  17  Johns.  R.  168  ;  Jackson  v.  Aspill,  20  ib.  413. 
,      -The  cases  of  Inge  v.  Murphy,  (14  Ala.  289)  and  Shelton  v. 
Cerrol,  (10  Ak,.  148)  and  the  cases  there  cited,  do  not  militate 
,  against  this  view.     It  will  be  seen  on  examination,  that  none  of 
,  the  cases  there  referred  to  are  like  this  case.     They  are  all  cases 
where  the  widow  was  in  the  enjoyment  of  the  premises,  either  by 
herself  or  tenants  under  her ;  and  it  may  be  safely  said  tliat  no 
case  can  be  found,  even  in  those  States  who  have  statutes  simi- 
lar to  our  own,  where  it  has  been  held  that  a  widow,  before  her 
.  dower  has  been  assigned,  can  sell  and  convey  her  mere  right  of 
•  dower,  and  thereby  vest  a  title  in  the  purchaser,  by  virtue  of 
^which  he  can  maintain  an  action  of  ejectment,  or  defeat  one 
brought  against  him  by  the  heirs  at  law.     The  strongest  case 
^referred  to  is  the  one  in  2  Mo.  163.     There  the  widow  leased 
?the  premises,  aad  it  was  held  that  her  tenant  being  ousted  by  a 
.  ^Npurchaser  under  an  execution  against  the  estate  of  her  deceased 
.husband,  she  might  recover  the  possession  by  an  action  of  eject- 
iment.     In  this  case,  there  was  no  alienation  of  the  mere  right  of 
'dower,  but  simply  an  enjoyment  of  the  right  of  possession  by 
,  means  of  a  tenant. 

1       DARGAN,  C.  J. — The  plaintiffs  in  the  court  below  claimed 
-.title  to  the  land  in  controversy  as  the  heirs  at  law  of  Glover  Hall, 
-  deceased,  and  the  defendant  claimed  to  have  acquired  the  title 
by  virtue  of  a  sale  directed  to  be  made  by  a  decree  of  the^Or- 
_phans'  Court  of  Shelby,  which  was  rendered  upon  the  petition 
>of  John  Singleton,  the  administrator -of  the  decedent,   Hall. 
The  only  question,  therefore,  in  reference  to  the  titles,  is,  wheth- 
er the  proceedings  of  .the  Orphans'  Court,  and  the  sale  under 
, ,  them,  divested  the  title  of  the  plaintiffs  as  heirs  at  law.     The 
^  petition  of  the  administrator  sets  forth  that  the  personal  estate 
« of  the  intestate  was  insuflficient  to  pay  his  debts,  and  therefore 
^prayed  that  the  land  be  sold  for.  that  purpose.     In  his  petition 
he  gave  a  description  of  the  land  and  set  forth,  the  heirs  at  law., 
who  were  then  infants.     The  ►  court  directed  notice  to  the  heirs, 
appointed  guardians  «£^  litem  fori  them,    and  on  the  17th  day  of 
-January,  1834,  proof  having  been  taken  as  in  chancery  causes, 
,A  decree  was  rendered,- ordering  the  land  to  be  sold  in  pursuance 
*(>f..the  statute  in  sjueh« cases  made  and  provided,  and  by  .the>de- 
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•Cree,  Henry  Robertson,  William  Thweate,  and  George  B.  Nashe, 
xvere  appointed  commissioners  to  sell  the  same  to  the  highest 
bidder,  for  cash,  and  to  make  report  to  the  said  Orphans'  Court 
at  a  term  to  be  holden  on  the  first  Monday  in  March  next  thereaf- 
ter. At  the  Jmly  term  of  said  court  the  commissioners  reported 
that  they  sold  the  land  on  the  first  day  of  March,  1834,  to  John 
Singleton,  for  the  sum  of  three  hundred  and  fifty  dollars.  This 
report  was  ordered  to  be  received  and  recorded,  but  no  further 
decree  was  rendered,  nor  were  the  commissioners  directed  to 
convey  the  land  to  the  purchaser.  They  however  did,  on  the 
16th  of  October,  1834,  execute  to  him  a  deed,  purporting  to  be 
by  virtue  of  the  power  in  them  vested  by  the  decree  of  the  Or- 
phans' Court. 

This  is  a  brief  statement  of  the  defendant's  title,  and  the  only 
question  raised  on  this  point  of  the  case  is  whether  the  commis- 
sioners had  authority  to  execute  the  deed  1  That  the  court  had 
jurisdiction  under  the  act  of  1822  to  order  a  sale  of  the  land 
for  the  reason  set  forth  in  the  petition,  is  clear ;  but  this  act 
contemplates  that  the  final  decree  shall  be  rendered,  and  the 
commissioners  empowered  to  make  titles,  after  their  report  of  the 
sale  has  been  returned  to  the  court.  The  language  of  this  por- 
tion of  the  act  is,  "  The  said  court  shall,  upon  coming  in  of  the 
commissioners'  report,  render  a  final  decree  in  the  cause,  and  if 
the  terms  of  the  sale  have  been  complied  with  by  the  purchaser  of 
the  estate,  the  commissioners  shall  be  directed  by  such  final  de- 
cree to  convey  the  estate  sold,  to  the  purchaser." — Clay's  Dig- 
225,  §  21.  We  consider  it  as  a  question  settled  by  .the  decis- 
ions of  this  court,  that  when  the  sale  is  ordered  under  .this  act 
the  decree  directing  the  sale  is  interlocutory,  and  does  not  give 
the  commissioners  appointed  to  make  the  sale  t;he  power  to  exe- 
cute a  deed  to  the  purchaser.  Before  they  can  exercise  this 
power  they  must  make  report  to  the  Orphans'  Court,  upon  which 
a  confirmatory  decree  may  be  rendered,  and  tlie  commissioners 
thereby  authorized  to  execute  the  deed.  But,  mitil  this  is  done, 
until  a  decree  is  rendered  ordering  a  conveyance  or  deed  to  be 
executed,  the  commissioners  have  no  authority  to  execute  one., 
and  their  deed  without  authority  does  not  divest  the  title  of  the 
heirs  at  law, — Lightfoot  v.  The  Heirs  of  Lewis.,  1  Ala.  475; 
Cummings  et  al.  v.  McCuUough,  Adra'r.,  5  ib.  324,  337  ;  Per^ 
"kins  V.  Winter,  7  ib.  864.    As  it  is  necessary  that  the  final  de- 
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tree  should  direct  the  commissioners  to  execute  a  deed  to  the  pur- 
chaser in  order  to  divest  the  title  of  the  heirs,  it  is  manifest  that 
the  deed  shown  to  have  been  executed  by  the  commissioners  in 
this  case  does  not  have  that  effect,  for  it  cannot  be  pretended 
that  there  was  a  final  decree  directing  a  Conveyance  to  be  made. 
At  law,  therefore,  the  title  still  remains  in  the  pldintiiffs,  and  they 
must  recover  in  an  action  in  which  the  legal  title  alone  can  he 
considered. 

2.  The  defendant  also  shoT^ed  a  deed  for  the  satme  land  exe- 
cuted by  Beverly  B-laxton  and  Emily,  his  wife ;  and  it  appeared 
that  Emily  Dlaxton  was  the  wife  of  Glover  Hall  at  the  time  of 
his  death,  and  was  entitled,  as  his  widow,  to  dower  in  the  land 
in  question,  but  her  dower  had  never  been  assigned  or  allotted  tc 
her  by  metes  and  bounds.  After  the  death  of  Glover  Hall,  she 
and  her  children  resided  on  the  land,  and  upon  her  intermarriage 
■with  Blaxton,  they  both  joined  in  a  conveyance  of  the  whole  land,' 
purporting  to  convey  all  their  interest  therein  for  the  sura  of  one 
hundred  dollars.  The  question  raised  upon  this  evidence  is/ 
whether  a  widow  who  is  entitled  to  dower  in  the  lands  of  her  de- 
creased husband  can  sell  the  same  under  our  statutes,  and  by  her 
deed  enable  her  alienee  to  defeat'  an  ejectment  brought  by  the 
heirs  at  law,  her  dower  not  having  been  a,ssigried  of  allotted  to 
her.  Under  our  law  a  widow  is  entitled'  to  retain  the  dwelling 
house  in  which  her  husband  most  usually  dw'elt  next  before  his 
death,  together  with  the  out  houses  and  plantation  thereunto  be- 
longing, free  from  molestation,  or  rent,  until  her  dower  is  assign- 
ed her,  (Clay's  Dig.  173,)  and  We  hjlve  held  that  she  may  occu- 
py the  premises,  either  in  person  or  by  her  tenants,  until  her' 
dower  is  allotted  to  her,  (Inge  v.  Murphy,  14  Ala.  289,)  and 
notwithstanding  her  second  marriage,  she  and  her  husband  can- 
not bo  ejected  by  the  heir  until  her  dower  m  assighed. — Shelton 
v.  Carroll  ct  al.  16  Ala.  1'46V-  f  do  not  intend  to  controvert  the 
propriety  of  these  dscisions.  I  think  they  arc  in  accordance 
with  a  fair  and  just  exposition  of  the  statiite,  "vthich  intended 
to  give  to  the  widow  the  means  of  support  until  her  dower  was 
allotted  to  her.  It  was  on  this  ground  that  we  held,  in  the  case 
of  Inge  V.  Mm'phy,  that  she  could  occupy  cither  in  person  or  by 
her  tenant,  and  it  Avas  said  in  that  case  '*■  that  it  might  be  that 
she  could  only  derive  a  support  from  the  premises  by  renting 
<;hcr,--,  and  to  hold  that  her  rcm6val  from  the  premises  vfottld  dc"- ' 
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feat  her  right,  might  in  many  instances  defeat  the  very  object  of 
the  statute,  which  is  a  provision  for  the  wife  until  her  dower  is 
allotted  to  her."  I  also  think  it  clear  that  the  marriage  of  the 
widow  does  not  work  a  forfeiture  of  this  statutory  right.  We 
so  held  in  the  case  of  Shelton  v.  Carroll  et  al.,  but  we  tliink  these 
decisions  carry  the  right  of  the  widow  as  far  as  it  can  legally 
go,  and  we  are  not  disposed  to  press  it  further. 

At  the  last  term,  in  the  case  of  Cook  ei  al-  v.  Matilda  Webb, 
we  held  that  the  Avidow  had  not  such  an  estate  in  the  lands  of  her 
deceased  husband  as  was  the  subject  of  leyy  and  sale  under  exe- 
cution at  law,  before  her  dower  was  assigned  her ;  that  the  right 
given  her  by  our  statute  until  dower  was  assigned,  was  personal 
to  herself,  a  mere  privilege  to  occupy  the  pnmiscs,  and  receive 
the  profits  for  her  support  and  maintenance.  Now  I  think  it 
clear  that  if  she  has  no  such  estate  as  can  be  sold  under  exepu- 
tion  at  law,  she  has  none  that  she  can  alienate  by  deed,  so  as  to 
enable  her  alienee  to  defeat  an  ejectment  by  the  heir  at  law.  If 
she  had  any  fixed  or  determinate  interest  or  title  that  she  could 
sell  to  another,  I  could  see  no  reason  why  that  interest  could  not 
bo  sold  by  her  creditors  under  execution.  But  as  it  is  settled 
that  she  has  no  such  interest  or  estate  in  tiie  premises  as  can  be 
Hold  under  execution,  this  is  conclusive  to  my  mind  that  she  has 
no  such  interest  or  estate  as  she  can  alienate  to  another.  If  a 
widow,  before  her  dower  is  allotted  to  her,  sell  her  right  or  privir 
lege  to  another,  the  heir  at  law  may  bring  ejectment  against  her 
vendee  and  recover.  The  court  correctly  expounded  the  law  tg 
the  jury,  and  the  judgment  must  be  affirmed. 


CUTHBERT  vs,  WOLFE. 

I.  No  particular  language  or  form  is  necessnry  to  create  a  separate 
estate  in  a  marrieil  woman,  either  by  deed  or  will,  but  the  intentiou 
of  the  doiior  or  testator  must  c'early  appear- 

^.  A  conveyance  of  personal  property  to  a  trustee  "to  and  for  the  only 
uscaud  beuef,l"  of  a  married  woman  creates  in  her  a  separate  estate. 
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t.  When  an  assignment  is  wiitten  on  the  back  of  a  deed  to  which  it 
refers  in  express  language,  and  conveys  the  same  property,  the  deed 
may  be  looked  to  in  constniing  the  assignment.  ^ 

4.  Husband  and  wife  conveyed  certain  personal  property  to  a  trustee, 
in  trust  for  themselves  during  their  joint  lives,  and  then  for  the  sur- 
vivor of  them  during  his  or  her  lite,  after  the  death  of  tl»e  survivor 
lor  L.  during  his  life,  and  then  for  his  next  of  kin.  The  husband  af- 
terwards conveyed  his  entire  interest  in  the  property  to  L.,  who  af- 
terwards conyeved  his  entire  interest  to  the  trustee,  "to  and  for  the 
only  use  and  benefit"  of  tl>e  wife. — Hehl, 

That  the  husband  had  no  such  interest  in  the  property,  as  could  be 
sold  under  execution  against  him. 

Errou  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg, 

An  execution  was  issued  from  the  County  Court  of  Mobile 
county,  in  favor  of  A.  Wolfe,  against  A.  F.  Edwards,  which 
was  levied  by  the  sheriff  on  a  negro  man  named  Jerr3^,  as  the 
property  of  the  defendant.  A  claim  was  interposed  by  Cuth- 
bert, as  trustee  for  Mrs.  Edwards,  and  bond  given  to  try  the 
right  of  property,  as  provided  by  the  statute.  The  written  in- 
struments which  constituted  the  claimant's  title  are  sufficiently 
described  in  the  opinion.  The  court  held  that  the  defendant 
in  execution  had  such  an  interest  in  the  property  as  could 
be  sold  under  execution  against  him,  and  verdict  and  judgment,, 
were  rendered  accordingly. 

Jno.  T.  Taylor,  for  plaintiff  in  error  : 

1.  No  particular  form  of  words  is  necessary  to  create  a  sepa- 
rate estate.  If  the  intention  of  the  grantor  is  clearly  expressed, 
it  will  be  sufficient  without  regard  to  the  words  used. — Newman 
ct  al.  V.  Newman,  12  Ala.  29  ;  Hill  on  Trustees,  420.  The  words 
*•  sole  use"  according  to  many  authorities  are  sufficient  of  them- 
Bclves.— 16  Pick.  327-331 ;  Agee  v.  Agee,  6  Mumf.  ib.  581 ; 
i)  S.  &  R.  ib.  4G6 ;  19  Ves.  ib.  416  ;  1  S.  &  xM.  ch.  647.  And 
I  contend  that  the  words,  "only  use,"  as  clearly  show  the  gran- 
tor's intention  as  the  words  "sole  use,"  and  that  the  words  alone 
in  this  deed  are  sufficient.  But  when  we  see  from  the  record,  that 
Mrs.  Edwards  was  at  the  time  of  the  gift  a  married  woman; 
(hat  Mr.  Edwards  had  just  before  yielded  up  to  Lucas  all  his 
flaim,   and  that  a  trustee  was  selected,   and    the  legal  title 
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eonveyed  to  him,  the  object  and  intention  to  create  a  separate 
estate  is  placed  beyond  doubt. — See  the  opinion  in  case  16 
Pick,  327.  The  words  "own  use"  have  been  held  in  one  or  two* 
instances  not  to  be  sufficient,  because  those  words  are  commonly 
used  in  all  deeds,  to-wit :  "  to  his  own  use,  benefit  and  behoof/ 
forever;"  but  the  words  "  only  use"  are  a  very  unusual  expres- 
sion, and  must  have  been  intended  to  have  some  meaning,  and  we- 
can  give  it  no  other  but  to  exclude  the  husband. 

2.  The  deed  from  Lucas  to  plaintiff  is  two-fold;  it  first  con- 
veys all  the  title  he  has  ;  it  conveys  secondly,  all  such  title  as  he- 
obtained  from  Edwards,  and  a  title  was  proven  to  be  in  him  su- 
perior to,  and  independent  of  his  conveyance  from  Edwards,  and 
he  was  not  estopped  from  setting  it  up.  The  title  from  Edwards, 
and  the  deeds  attached  to  the  bill  of  exceptions,  were  only  intro- 
duced to  identify  the  property,-  and  show  title  in  claimant,  not 
ia  Lucas.— See  Coke  Lit.  47,  B.  352,  A.  363,  b. ;  Ccm.  Dig.. 
Estoppel  A.  2  p.  199;  15  Mass.  495;  16  Mass.  357  ;  Shep,. 
Touchstone,  p.  53  ;  6  S.  &  R.  559 ;  14  Pick.  467. 

Wm.   G.   Jones,  contra  : 

1.  The  first  deed  in  point  of  time  is  that  from  A.  F.  Edwards 
(fhe  defendant  in  execution)  to  Cuthbert.  By  that  deed,,  the 
rtkives  mentioned  in  it  are  conveyed  to  Cuthbert  as  trustee;  Ist^ 
for  the  use  of  EdAvards  and  wife,  jointly  during  their  joint  lives; 
2nd,  after  the  death  of  either,  for  the  use  of  the  survivor  for 
life;  3rd,  after  the  death  of  such  survivor,  for  the  use  of  Jno. ' 
H.  Lucas  for  life  ;  4th,  after  the  death  of  J.  PL  Lucas,  for 
liis  next  of  kin.  It  is  too  clear  to  admit  of  controversy  or  doubt, 
that  by  this  deed,  no  separate  estate  is  created  in  Mrs.  Edwards^ 
and  the  slaves  remained  subject  to  levy  under  executions  against 
A.  F.  Edwards.— Harkins  et  al.  v.  Coalter  et  al.  2  Por.  463 ; 
Lamb  v.  Wrigg&  Stewart,  8  Por.  73  ;  Carlton  &  Co.  v,  Banks^ 

7  Ala.  R,  32;  Oneal,  Mecham  &  Thomas,  v,  Teague  &  Teague, 

8  Ala.  R.  345-352 ;  Moss  v.  McCall,  12  Ala.  630 ;  Pollard  et 
nl.  V,  Merrill  &  Eximer,  15  Ala.  169 ;  Bender  v,  Reynolds,  12 
Ala.  446. 

2.  The  deed  from  Lucas  to  Cuthbert  being  written  on  the 
back  of  the  deed  from  Edwards  to  Cuthbert,  and  expressly  re- 
ferring to  it,  must  be  taken  in  connection  with  that  first  deed, 
and  considered  as  confirming  it.     This  should  especially  be  its 
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►effect,  as  Lucas  was  a  cestui  que  trust  under  the  deed  from  Ed- 
V wards  to  Cuthbert,  and  by  his  deed  conveys  to  Cuthbert  such 
interest  as  he  held  under  the  deed  from  JEdwards. — Walker  v. 
Driver,  7  Ala.  R.  679. 

3.  It  is  therefore  submitted,  that  the  deed  from  Lucas  cannot, 
-be  contidered  as  a  separate  and  distinct  instrument.  It  must 
•.be  taken  in  connection  with  the  deed  from  Edwards,  on  which  it 
is  written,  and  to  which  it  refers. 

4.  But  even  if  the  court  should  decide  that  the  deed  from  Lu- 
vcas  is  to  be  considered  as  a  separate  and  distinct  deed,  it  does 
not  convey  a  separate  estate  to  Mrs.  Edwards.  Tlie  courts 
lean  strongly  against  construing  an  instrument  so  as  to  crc  ate  a 
separate  estate.  The  words  must  be  very  explicit,  and  the  in- 
tent very  clear  to  give  it  that  effect.  The  words  in  this  case  are 
not  sufficient  to  do  it. — See  Pollard  et  al,  v.  Merrill  &,  Eximcr, 
15  Ala.  R.  169,  and  cases  there  cited. — Hale  et  al.  v.  Stone, 
14  Ala.  R.  803. — See  especially  Haig  v.  Haig's  Ex'rs.  1  Dess^'^^ 
R.  318,  where  the  word  "only"  use  was  held  not  to  create  a 

.separate  estate. 

PARSONS,  J. — It  is  agreed  by  the  counsel,  that  the  negro 
>rerry  is  to  be  considered  as  included  in  the  instruments   pre-\' 
pently  to  ba  mentioned,  he  having  been  omitted  in  making  oiyt 
the  transcript  by  mistake. 

A.  F.  Edwards,  by  a  deed  dated  June  27th,  1838,  convey- 
ed Jerry  and  other  slaves  to  Cuthbert  in  trust  for  said  Edwards 
jaud  his  wife,  during  their  natural  lives  ;  and  after  the  death  of 
either,  in  trust  foy  the  survivor,  during  his  or  her  natural  life ; 
;and  afterwards  in  trust  for  John  H.  Lucas,  the  son  of  Mrs.  Ed- 
wards by  a  former  marriage,  during  his  natural  life;  and  after-, 
?jrards  in  trust  for  his  next  of  kin,  with  some  further  provisions 
•IR'hich  are  not  now  material. 

The  next  instrument  is  a  paper  dated  March  27th,  1839, 
written  on  the  back  of  the  deed,  of  the  27th  June,  1838,  and 
signed  by  A.  F.  Edwards,  by  which  he  relinquished  all  his  right, 
title  and  interest  in  the  negroes  mentioned  in  the  deed  to  Lucas, 
And  the  next  and  last  is  an  assignment  by  Lucas,  of  date  20th 
January,  1843,  which  was  also  Avritten  on  the  back  of  the  deed, 
by  which  ho  assigned  and  released  to  Cuthbert,  the  trustee  in 
t^e  deed,  "  to  and  for  the  only  use  and  benefit"  of  Mrs,  Ed- 
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'"wards,  all  his  right,  title  and  interest  in  and  to  all  the  prcpertj 
specified  in  the  deed.  The  Circuit  Court  charged  that  this  ag- 
signin  >nt  did  not  create  a  separate  estate  to  Mrs.  Edwards,  but 
that  it  made  the  property  liable  for  her  husband's  debts.  '  Tliis 
'charge  is  assigned  as  caTor.  The  (question  is,  does  it  clcarH 
appear  that  the  intention  was  to  create  a  separate  estate,  free 
from  the  husband's  control  1  It  restilts  from  the  cases  generally, 
that  no  particular  language  or  form  is  necessary  in  an  instru- 
ment, whether  it  be  a  will  or  a  deed,  to  create  a  separate  esta.te 
to  a  mime  J  woman,  though  it  mast  clearly  appear  to  have 
been  the  intantion  of  the  testator  or  donor  to  do  so.  Mrs. 
Edwards  was  at  the  time  of  the  assigtiraent  a  married  woman  > 
th3  a3iig.iin3nt  conveyed  the  property  to  and  for  her  only  use 
and  benefit.  The  language  would  not  have  excluded  the  hus- 
band more  effectually,  if  it  had  been  ^'  to  her  sole  use  and  bene- 
fit." If  t'le  latter  had  been  the  langaag3,  the  husband  w"ould 
have  been  excluded  according  to  various  authorities. — Ayer  v, 
Ayor,  10  Pick.  327  ;  Anderson  v.  Brooks,  11  Ala,  R.  953,  and 
other  cases  cited  by  the  counsel  of  the  plaintiff  in  error. 

But  the  two  latter  instruments  were  written  on  the  deed,  and 
had  express  reference  to  it,  which  authorizes  us  to  look  to  it  as  a 
nicans  of  construing  the  assignment. — Rives,  Adm'r.  v.  Toul- 
man,  decided  at  last  term. — Walker  v.  Driver,  "7  Ala.  R.  G79. 

By  the  deed,  Edwards  conveyed  the  property  to  the  trustee 
apon  several  successive  trusts  ;  fii'st  in  triSst  for  himself  and  wife 
-daring  their  joint  lives,  afterv/ards  in  trust  for  the  survivor  dur- 
■ing  his  or  her  life,  and  afterwards  in  trust  for  Lucas,  during 
his  life,  and  then  in  trust  for  his  next  of  kin.  Edwards  after 
this  convoyed  his  entire  interest  in  the  trust  property  to  Lucas, 
•and  the  latter  afterwards  conveyed  his  entire  interest,  as  well 
what  Edwards  conveyed  to  him  as  what  he  otherwise  held  iu 
the  trust  property,  to  the  trustee,  "  to  and  for  the  only  use  and 
l»enefit"  of  JNIrs.  Edwards.  Looking  at  the  three  instruments 
.v.s  one,  or  considering  them  as  separate  and  distinct,  it  is  equal- 
ly clear  that  Edwards  has  nO  interest  in  the  pi'operty.  What 
Uf  had  he  conveyed  to  Lucas-,  and  then  Lucas  'conveyed  it  back 
to  the  trustee,  to  and  for  the  only  use  and  benefit  of  Mrs-,  Ed- 
wards.  Considering  all  the  instrumcntSj  wc  cannot  doubt  but 
that  it  Was  the  intention  of  Lucas  to  exclude  Edwards;  Thero 
in  no  question  c-f  fraud  before  us-. 

The  judgi.icnt  is  reversed,  and  the  cause  remandod. 
25 
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HALL  et  ds.  vs.  DOE  ex  c?e?n.  ROOT. ,  " 

I    A  party  whose  tillc  to  land  siruated  within  the  territory  of  Louis  . 
iana  was  complete  by  grant  from  th^  Crown  of  Spain  wkwie  that  ;7 
power  held  dominion  over  the  connty,  may  successfully  assert  hi»^ . 
title  against  any  claimant  under  the  United  States  Government,  if  the 
c^raut  has  not  been  rendered  inoperative  as  an  instrument  of  evi-  ,^ 
ilence  by  his  faihire  to  exhibit  it  for  registration  as  required  by  the 
act  of  Coil' ress 

2.  la  respect  to  incomplete  titles,  if  a  claim  was  such  as  would  have  ;* 
bound  the  conscience  of  the  former  sovereign  to  perfect  the  title,  and 
f^fMish  the  evidence  necessary  to  support  and  maintain  it,  the  Uni- 
ted States  Government  having  acquired  the  territory  would  take  it 
•charged  with  the  duty  of  carrying  out  in  good  faitli  the  oliligalion  of 
;hc  previous  Government  existing  at  the  time  of  the  cession. 

3.  Bui  when  an  incomplete  title  is  [lerfected  either  by  act  of  Congress  1,4 
or -by  patent,  the  United  Stales,  and  not  the  previous  Government,  , 
itiust  be  regnrdedas  the  source  of  title. 

4.  When  a  party  claiming  land  in  the  ceded  territory  is  obliged  to  ap- 
peal to  the  political  power  of  the  United  States  Government  in  order 
'O  perfect  his  title,  or  to  obtain  the  evidence  of  title,  that  Government 
hasa  rightto  prescribe  thetennsor  conditions  upon  which  such  con- 
firtnation  or  recognition  will  be  made  ;  ]irovided  those  terms  or  con- 
ditions are  not  inconsistent  with  the  performance  of  the  duties  and 
the  faithful  discharge  of  the  obligations  imposed  upon  it  by  tlie 
transfer  of  the  ceded  territory. 

5.  When  two  claims  to  the  same  land  are  confirmed  by  the  United 
States  Government,  the  panies  are  remitted  to  their  rights  derived 
frqinthe  former  Government,  the  effect  of  the  confirmation  beii'.g  ht 
place  each  party  in  equali  jure,  so  far  as  the  action  of  the  Govern- 
ment is  concerned. 

6.  A  title  to  land  situate  within  the  territory  of  Louisiana,  derivecl 
froiTj  the  Spanish  Government,  the  written  evidence  of  which  was 
never  presented  to  the  United  States  Commissioners,  nor  recorded 
under  •'iny  of  the  difibrent  acts  of  Congress,  cannot  be  received  in 
evidence  against  any  grant  derived  from  the  United  States. 

7  But  tlie  unrecorded  evidence  of  such  title,  and  the  mesne  convey- 
ances connecting  the  defendant  therewith,  would  be  admissiiile  \>i 
show  an  adverse  possession  undercolor  of  title,  so.  as  to  protect  the 
party  in  possession  under  the  statute  of  limitations. 

8.  A  claim  founded  on  an  alleged  Spanish  grant,  (the  written  evidence  of 
vviiich  grant  has  been  lost  by  time  or  accident.)  which  has  never  been 
coiifiraied  by  r.ct  of  CongrcsS;  cannot  defeat  an  action  of  rjoctmenfr 
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by  one  whose  claim,  founded  on  a  Spanish  concession,  was  pre- 
sented to  the  United  States  Commissioner,  reported  for  confirmatioa    , 
by  liim,  confirmed  by  the  act  of  Congress  of  1822,  located  and  sur- 
veyed under  the  warrant  of  ihe  Register  and  Receiver,  and  consum- 
mated hy  patent  from  the  United  States. 

9.  A  claim  to  land  within  the  Territory  of  Louisiana,  which  the  Com-  "* 
missioiier  reports  toCongress  as  having  been  formerly  inhabited  and' 
cultivated,  but  does  not  say  that  such  inhahitation  and  cultivation 
was  under  the  Spanish  Government,  cannot  be  considered  as  havini> 
been  recommended  l)y  him  ior  confirmation. 

10.  A  |ilaintifi  shows  a  sufficient  title  to  maintain  an  action  of  ojecf- 
meiit,  by  showing  that  the  original  claim  upon  which  his  title  i.'^ 
founded  was  presented  to  the  United  States  Commissioner,  reported 
by  him  for  contirmation,  confirmed  by  the  act  of  Congress  of  1822, 
located  and  surveyed  under  the  warrant  of  the  Regi.ster  and  Recei- 
ver, and  consummated  by  patent  from  the  United  Sliites  Govern-' 
nient. 

Error  to  the  Circuit  Court  of  Motile*  Tried  before  the 
Hon»  John  Bragg. 

John  T.  Taylor,  for  plaintiffs  in  error: 

The  act  of  1822  confers  no  title  on  the  defendant  in  error,  or 
those  under  whom  he  holds  ;  it  is  nothing  more  than  a  relinquish-  . 
rnent  of  any  claim  on  the  part  of  the  government,  and  both  par- 
ties in  this  case  must  depend  upon  their  rights,  independent  of 
the  confirmations. — Eslava  v.  Farmer's  Heirs,  7  Ala.  563  ;  S. 
C.  11  ib..l028 ;  2  How.  U.  S.  R.  285 ;  3  Ala.  47. 

The  confirmation  and  patent  can  only  be  made  available  when 
offered  in  evidence  against  one  holding  under  the  United  States 
by  subsequent  grant.^ — See  the  wording  of  the  confirmation,  1 
Land  L.  832,  §  2,  and  the  authorities  above  cited. 

The  plaintiff  below  should  therefore  have  shown  a  good  title  in 
himself  independent  of  the  confirmation,  and  in  this  he  entirely 
failed,  1.  Because  the  permit  and  occupation,  if  proved,  show 
no  rights  whatever  that  our  courts  will  recognize ;  2.  Because 
uo  permit  or  any  evidence  of  title  from  the  Spanish  Government 
was  proved,  (the  mere  copy  of,  or  what  purports  to  be  a  copy  of 
a  permit  made  out  by  the  plaintiff  himself,  and  attached  to  his 
claim  presented  to  the  commissioner,  is  no  proof  of  the  docu- 
ment,) nor  was  the  evidence  taken  before  the  commissioner  any 
proof;  3.  Because  the  Spanish  law  reqtiircd  that  all  persona 
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holding  permits  and  other  imperfect  claims  must  apply  to  the 
Governor  to  have  their  lands  located  and  final  titles  made  within 
a  certain  time,  or  their  claim  should  be  forfeited. — 2  White 
Rec.  240,  Art.  22.  The  Spanish  Government  never  regarded 
a  permit  as  any  title  whatever. — 2  ib.  239,  Art.  18.  Cornelius 
Dunn  never  complied  with  this  law,  and  his  claim  forfeited  and 
reverted  to  the  Government ;  4.  Because  when  John  Linder, 
then  living  on  his  Lusser  tract,  had  it  surveyed  early  in  1800 
by  the  authorized  Spanish  surveyor,  in  obedience  to  the  law  be- 
fore referred  to,  and  it  was  ascertained  that  it  covered  Dunn's 
settlement,  he  acknowledged  the  superiority  of  Lindcr's  titles, 
imrrendercd  to  him  the  possession,  and  left. — Bossier  v.  Marlin, 
[}  Martin  (new  series)  33,  and  ib.  (old  series)  678.  If,  there- 
fore, the  defendant  below  had  showed  no  title  at  all,  the  plaintiff 
ought  to  have  failed,  as  was  the  judgment  of  this  court  in  the 
case  of  Farmer's  Heirs  v.  Eslava,  (11  Ala.  1028.)  But  the 
tiofcndant  did  show  a  most  complete  title,  the  evidence  of  which 
was — 1.  Title  from  Bienville  and  Solmon,  governors  and  ordina- 
tors,  to  Madam  De  Lusser,  in  the  year  1738,  and  from  her  in  a 
regular  chain  of  conveyances  to  Hall.  This  title,  it  is  seen, 
is  more  than  an  hundred  years  old,  and  possession  has  accompa- 
nied the  title  during  the  whole  of  that  time,  and  John  Hall  is 
now  in  possession.  This  is  sufficient  to  prove  that  the  title  and 
possession  have  never  been  separated  and  would  seem  to  make 
«.ar  title  complete. — See  Farmer's  Heirs  r.  Eslava,  11  Ala.  1C2S. 
Hut  the  plaintiff  below  contends,  that  it  is  void  because  it  was" 
ucver  presented  to  the  Land  Commissioner,  according  to  the  act 
of  Congress  of  1812.  In  reply  to  this,  v/c  say  the  claim  was 
filed  and  recorded  in  Spanish  archives,  together  with  the  plat 
and  survey,  before  the  treaty  of  1800  or  1803,  and  was  regu- 
larly transferred  to  our  records.  The  claim  was  also  presented 
by  Daniel  Johnson  to  the  Land  Commissioner  at  St.  Stephens. 
Whether  it  wa-s  afterwards  recorded,  or  recommended,  or  con- 
tirnxed,  was  a  matter  for  the  officers  of  the  Government.  The 
title  could  derive  no  aid  from  any  action  of  the  Government, 
and  none  consequently  was  asked.  This  would  bo  a  sufficient 
••ompliance  under  the  act,  if  it  was  necessary  to  insist  upon  it ; 
but  I  contend  that  this  being  a  complete  grant,  separate  from 
the  general  domain,  and  recognised  as  private  property  by  all 
the  preceding  governments  under  which  it  passed,  it  stands  en- 
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tirely  independent  of  any  action  on  the  part  of  the  Government 
of  the  United  States,  and  was  perfectly  good  without  any  pre- 
sentation at  all. — Levorgne  V.  Elkins,  17  Louisiana,  220 ;  Trea- 
ty of  Paris^  Land  Laws,  1  vol.  519,  Art.  3  ;  4  Louisiana,  272 ; 
7  Ala.  882;  Strother  v.  Lucas,  G  Pet.  772;  1  White's  Rec. 
714-15-16;  7  Pet.  90-3,  88;  12  ib.  744;  14  ib.  396,421; 
7  Ala.  557 ;  2  Pet.  310-14-15.  And  besides,  this  act  (and 
none  of  its  predecessors  on  the  subject)  does  not  propose  to 
make  the  titles  entirely  void,  but  only  that  they  shall  not  be 
read  in  evidence  against  any  one  holding  under  the  United  States. 
Now  the  plaintiff  below  holds  not  under  the  United  States,  but 
under  the  Spanish  Government. 

But  even  if  our  title  was  defective,  it  was  nevertheless  good 
against  the  plaintiff,  as  an  outstanding  title,  unless  the  statute 
of  limitations  affected  it,  and  that  was  a  matter  entirely  for  the 
jury.  The  judge's  charges  can  in  no  particular  be  aided  by 
what  might  be  supposed  to  be  the  effect  of  the  act  of  limitations, 
for  the  jury  alone  must  determine  upon  that. — Farmer's  Heirs 
v.  Eslava,  11  Ala.  1028.  I  conclude,  therefore,  that  the  title  of 
Mr.  Hall  Avas  the  best,  or  at  least  should  have  been  fairly  left 
to  the  jury,  under  the  questions  of  fact  arising  under  the  titles. 

But  suppose  the  court  should  bo  of  the  opinion  that  the  title 
of  the  plaintiff  below  Avas  the  best,  then  the  question  arises,  hoAv 
much  and  what  land  does  his  title  call  for,  and  I  insist  that  it 
does  not  extend  North  of  Potatoe  B*ayou.  The  act  of  1822 
does  nothing  more  than  confirm  the  titles  We  therefore  have  to 
go  back  to  the  original  permit,  to  ascertain  how  and  where  to 
locate  it,  and  from  an  inspection  of  that  instrument  nothing  is 
clearer  than  that  the  whole  claim  was  permitted,  on  the  Eastern 
shore  of  the  Tensaw,  South  of  the  Bayou,  or  on  the  "  South 
bank  of  the  Bayou,  extending  three  miles  in  ascending  it,"  (the 
Bayou.)  There  is  not  a  particle  of  evidence  that  Dunn  even 
ever  asked  the  Spanish  Government  for  one  foot  of  land  North 
of  the  Bayou,  but  all  on  the  South  bank.  The  owners  of  th<' 
Do  Lusser  title  were  then  in  possession  of  the  land  above,  and 
had  been  for  nearly  seventy  years.  If  he  had  asked  for  a  per- 
mit above  the  creek  he  could  not  have  got  it,  because  he  could 
never  have  proven  that  it  was  vacant,  as  was  then  requii'ed.  But: 
he  never,  in  his  life  time,  claimed  above ;  his  settlement  and  im- 
provements were  all  below,  according  to  his  permit.     Not  one  of 
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his  cattle  was  ever  known  to  be  above  the  Bayou,  because  he 
knew  his  "  Cow  Range,"  accrued  from  the  Spaniards,  did  not 
extend  above  it ;  and  I  further  contend  that  no  claim  has  ever 
been  presented  to  the  Land  Commissioner  for  one  foot  of  land 
North  of  the  Bayou,  nor  has  any  recommendation  or  confirma- 
tion ever  been  passed,  touching  any  claim  North  of  the  Bayou. 
The  claim  filed  by  Thomas  Dunn,  in  1813,  calls  for  land  on  the 
''  South  bank  of  the  Bayou,"  and  the  claim  filed  by  Byrne  in 
1820,  calls  for  land  South  of  the  Bayou.  The  survey  and  pat- 
ent therefore  are  contrary  to  the  claim  and  confirmation,  and  are 
void  as  to  land  North  of  the  Bayou,  and  there  was  no  use  of  go- 
ing into  equity  to  set  it  aside. — Pollard's  Heirs  v.  Files,  3  Ala. 
47  ;  Mayor  &  Aldermen  v.  Farris'  Heirs,  6  ib.  738  ;  Stoddard 
IV.  Chambers,  2  How.  U.  S.  R.  285 ;  Baldwin  v.  Stafford,  10 
Martin,  364. 

Phillips,  contra  : 

The  title  of  the  plaintifi"  consists  in  the  Spanish  concession,  re- 
port of  commissioners,  confirmation  by  act  of  Congress,  the  sur- 
vey made  under  the  act,  and  the  patent  issued  in  conformity 
with  the  survey. 

This  title  on  paper  is  complete,  unless  the  objection  of  the 
defendant,  and  the  only  one  he  has  offered,  can  be  made  good, 
to  wit :  that  by  the  true  construction  of  the  Spanish  permit,  no 
land  was  granted  North  of  the  Potatoe  Bayou,  and  that  the 
patent  is  therefore  void  for  so  much  at  least  as  covers  this  por- 
tion of  the  land. 

The  defendant  having  called  upon  the  court  to  give  to  the  jury 
the  true  construction  of  this  document,  the  court  considered  the 
most  reasonable  construction  to  be  the  one  adopted  by  the  gov- 
ernment. 

We  think  this  construction  to  be  the  true  one,  but  whether 
true  or  false,  is  wholly  immaterial.  It  may  be  admitted  that  the 
Spanish  permit,  though  made  in  1796,  at  a  period  when  Spain 
was  doubtless  the  true  owner  of  the  land,  did  not  sever  the  land 
from  the  royal  domain.  The  legal  title  still  remained  in  Spain, 
until  by  formal  transfer,  it  passed  to  the  grantee.  If  Spain  had 
continued  its  dominion  over  the  country,  it  would  have  construed 
its  own  grant  in  directing  and  approving  the  survey  ;  and  the 
courts  would  not  have  been  permitted  to  defeat  a  title  founded 
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'"«n  a  governmental  survey,  in  a  collateral  proceeding,  npon  tlir 
-Aground  that  an  erroneous  construction  had  been  given  by  the 
"%overnrQ3nt  to  its  own  incipient  grant. 

The  change  of  government  has  had  no  other  effect  than  Ui 
impose  upon  us  the  obligations  and  the  rights  which  existed  bo- 

■  fore  the  change,  and  the  same  rule  will  govern  this  court.     If  a 
fraud  were  practised  upon  the  government,  or  a  mistake  com- 

'  raitted  by  it,  the  government  could  be  relieved  by  a  direct  pro- 
"  feeding  in  the  nature  of  a  scire  facias,  but  a  third  party  cannot, 
' '  set  up  these  matters  in  a  collateral  issue. 

The  plaintiflF  has  therefore  exhibited  a  complete  title,  origincb- 
ting  with  the  Spanish  Government  and  perfected  by  our  ov/iv. 
•^nd  must  recover,  unless  defendant  can  show  that  he  has  a  su- 
.  perior  title,  derived  from  the  same  sources. 

The  defendant's  title  is  shown  by  his  application  to  the  boaY<i 
'  established  by  this  government.     John  Linder  applies  in  A'xi- 
gust,  1814,  as  the  agent  of  Daniel  Johnson,  for  5000  acres,  by 
virtue  of  a  grant  lost  by  time  or  accident,  given  by  the  SpanJFli 
•^■Government  in  favor  of  John  Linder  the  elder,  and  by  him  de- 
vised to  his  grand  son,  John  Linder,  from  whom  Johnson  pur- 

■  <'hased  by  deed,  in  1803. 

The  report  of  the  commissioner,  made  in  1816,  rcicommcnded 
that  the  claim  should  be  confirmed  for  ti  "  reasonable  quantity. ' - 
v}  S.  P.  §  10,  6,  31.     What  this  reasonable  quantity  consists 
'  of,  has  never  been  ascertained. 

The  act  of  Congress  of  1819,  provides  that  when  theritjliaF 
been  no  survey,  or  no  survey  recorded,  the  claim  shall  be  con- 
firmed  for    twelve  hundred  and  eighty  acres  as    a  donatiou. 
'  (Land  Laws,  759,)  and  this  act  requires  these  claims  to  be  p\ir- 
veyed.     This  also  is  the  requisition  of  the  act  of  1822. 

The  claim  of  the  defendant  is,  therefore,  imperfect,  both'as  tx* 
it%  location  and  title. — Farmer's  Heirs,  11  Ala.  1042. 

If  defendant  insist  that  his  title  was  confirmed  a-s  it  originally 
f'xisted,  what  title  would  be  referred  to  ?  Clearly  to  the  gratit 
-t)f  the  "  Spanish  Government  to  John  Linder  the  elder."  Btt 
upon  the  trial  there  was  no  attempt  to  show  that  such  a  graat 
had  ever  existed.  The  only  attempt  made  was  to  shoW  a  Span- 
ish grant  to  an  entirely  different  person.  To  J)rove  his  tith . 
■then,  independently  of  the  action  of  this  government,  defendauf, 
■»r>ff'red  the  papers  in  -'reference  'to  the  DeLusser  title,  for  the 


.384  ALABAMA. 


Hall  et  als.  v.  Doe  ex  dem.  Root. 


purpose  of  showing  title  to  himself  claiming  under  them.  But 
these  documents  having  never  been  presented  to  the  Board  of 
Commissioners,  were  properly  rejected  as  title  papers. — Land 
Laws,  GOl; ;  Henderson  v.  Poindexter,.  12  Wheat.  643 ;  Do 
LaCroix  v.  Chamberlain,,  ib.  591) ;  6  Pet.  771 ;  Strother  v.. 
Lucas,  12  Pet.  448 ;  Barry  v.  Gamble^  3  How.  32;  Hallett  v.. 
Eslava,  3  S..  &  P..  120. 

Tlie  defendant's  claim  has  never  been  confirmed  at  all.  The. 
act  of  1819  operates  upon  the  report  of  1816,  and  this  report 
recommended  for  confirmation  such  claims  only  as  "were inhab- 
ited and  cultivated  under  the  Spanish  Government,"  and  this 
for  a  ''  reasonable  quantity." 

There  is  no  evidence  furnished  in  the  report  of  this  essential 
requisite  to  the  confirmation,  and  the  act  only  confirms  such  as 
the  commissioner  recommends  fpr  confirmation.  The  evidence  of 
the  abstract  shows  that  it  was  "inhabited  and  cultivated,"  but 
does  not  show  that  it  was  in  "  Spanish  times,"  and  this  is  ac- 
companied with  the  observation  of  the  commissioner  that  the  bill 
*)f  sale  which  was  presented  as  the  foundation  of  this  claim  was 
"*  altered." 

But  not  only  is  there  an  entire  absence  of  proof  in  the  report 
j^f.the  commissioner  as  to  this  matter,  but  there  is  the  same  de- 
ficiency in  the  certified  copy  of  the  proceedings  from  tlie  land 
0  office.  No  proof  was  ever  made  to  the  commissioner  to  show 
t'lat  the  inhabitation  and  cultivation  was  in  Spanish  times,  an 
A^s  done,,  with  but  one  or  two  exceptions,  in  the  sixty-seven 
claims  included  in  this  class.  In  all  the  other  cases  the  period 
of  occupation  is  expressly  stated,  and  when  the  commissioner 
makes  his  report,  ho  therefore  distinguishes  those  exceptions 
from  the  other  claims,  npt  by  their  specific  numbers,  but 
by  the  fact  of  "inhabitation  or  cultivation  under  the  Spanish 
( rovernment,"  recommending  that  those  only  should  be  confirm- 
cJ.  Thc.rccommendation,.  therefore,  does  not  include  cases  of 
inhabitation  and  cultivation  under  the  British,  French  or  Amer- 
ican Government,  but  is  confined  to  the  Spanish  Government 
alone.  No  further  presentment  of  this  claim  was  ever  made, 
:i'Tid  consequently  it  is  only  to  be  found  in  the  report  of  181C., 

In  compliance  with  the  provisions  of  the  act  of  1819,  the  re- 
])ort  of  1820  was  made,  which  is  acted  upon  by  the  act  of  1822- 
Jt  is  insisted  that  the  act  of  182,2  does  not  operate  upon  the 
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.1  elaims  contained  in  the  report  of  1816,.  except  such  claims  as 
I  may  be  found  again  presented  in  the  report  of  1820.  And  it  is- 
'  further  insisted  that  the  defendant's  claim  is  not  confirmed  by 
the  report  of  1816,  and  act  of  1819..  But  if  it  were  so  con- 
firmed, it  could  only  be  for  1280  acres,  and  not  for  5000,  as  set 
up  by  the  defendant.  The  defendant,,  therefore,  under  the  most 
favorable  view,  had  no  such  right  as  could  have  barred  the  re- 
covery. 

The  patent  was  properly  issued  to  Thomas  Byrne,  although 

he  was  but  the  representative  of  the  heir  of  Dunn.     If  Byrne 

had  insisted  upon  holding  the  title  from  the  heirs,  it  would  have 

given  them  a  right  to  the  protection  of  the  court  of  equity,  but 

;.  the  patent  properly  issues  to  the  claimant. — Strother  v.  Lucas, 

..  6  Pet.  763;  S.  C.  12  ib.  458;    Stoddard  v.   Chambers,   2 

*  How.  316. 

CHILTON,  J. — This  was  an  action  of  ejectment  brought;  by 
the  defendant  in  error  against  the  plaintiffs  in  error,  to  recover- 
a  certain  tract  of  land  situate  in  the  county  of  Baldwin,  the 
venue  having  been  changed  to  the  Circuit  Court  of  Mobile.. 

The  questions  for  revision  in  this  court  arise  solely  out  of  a 
bill  of  exceptions  which  was  sealed  by  the  presiding,  judge  upon 
the  trial  in  the  court  below.  The  titles  under  which  the  parties 
respectively  claim  the  land  are  set  out,  and  the  defendants  be- 
low asked  tlie  court  for  several  instructions  to  the  jury,  which 
were  refused,  and  to  which  refusal  they  excepted,  as  also  tosev-- 
,  eral  charges  which  the  court  gave,  involving  the  relative  merits 
of  the  titles. 

Before  proceeding  more  particularly  to  notice  the  several  char- 
ges refused  and  those  given,  it  will  conduce  to  a  better  compre- 
hension of  the  case  and  greater  perspicuity  in  its  decision,  briefly 
to  state  some  principles  applicable  to  it,  which  may  be  drawn 
from  the  decisions  of  our  own,  and  the  courts  of  the  United; 
States,  as  also  to  collate  the  several  statutes  passed  by  Con- 
gress, upon  the  construction  of  which  the  titles  are  made  to.' 
depend. 

And  first,  we  may  remark,  that  had  the  title  of  either  party 
been  complete  by  grant  from  the  crown  of  Spain,  while  the  terri- 
tory belonged  to  that  country,  then  the  party  having  such  com- 
plete title  could  have  asserted  it  and  made  it  available  to  defqat 
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■«,nj  claim  of  tiile  derived  from  the  United  States;  for  in  sucVi 
xjase,  the  land  before  the  cession  by  the  treaty  of  Ihiefonso  to 
^•France,  and  by  France  to  this  government  by  the  treaty  of 
kParis,  had  become  private  property,  and  a  cession  of  territory  is 
not  a  cession  of  the  property  belonging  to  its  inhabitants.  "  The 
^king  cades  that  only  which  belonged  to  him.  Lands  which  he 
had  previously  granted  were  not  his  to  cede." — Per  Chief  J. 
Marshall,  United  States  v.  Pecheman,  7  Pet.  87  ;  Doe  v.  Es- 
■l&v&et  al.,  9  How.  445.  As  to  the  effect  of  a  failure  to  exhibit 
•such  grants  for  registration,  we  will  speak  hereafter. 

In  respect  to  incomplete  titles,  it  may  be  safely  asserted  as  a 
•correct  proposition,  that  if  the  claim  was  such  as  to  have  bound 
the  conscience  of  the  former  sovereign  to  perfect  the  title,  and  to 
furnish  the  evidence  necessary  to  support  and  maintain  it,  this 
.  government,  having  acquired  the  territory,  would  take  it  charged 
with  the  duty  to  carry  out  in  good  faith  the  obligation  of  the 
previous  government  existing  at  the  time  of  the  cession.  In 
such  case,  the  former  government,  never  having  parted  with  the 
title,  it  would  devolve  upon  this  government,  but  charged  with 
the  duty,  on  the  part  of  the  United  States,  of  conferring  it  upon 
the  person  justly  entitled.  When  perfected  either  by  act  cf 
Congress,  or  the  usual  evidence  of  a  grant,  a  patent,  this,  and 
not  the  previous  government,  must  be  regarded  as  the  source  of 
title. 

In  the  next  place,  we  think  it  very  clear  that  in  cases  where 
^he  parties  claiming  land  in  the  ceded  territory  must,  in  order 
■to  perfect  their  titles,  or  to  obtain  the  evidence  of  title,  appeal 
•to  the  political  power  of  the  government  of  the  United  States, 
4.hat  government  has  the  right  to  prescribe  the  terms  or  conditions 
upon  which  such  confirmation  or  recognition  will  be  made  by  it, 
;j)rovided  those  terms  or  conditions  are  not  inconsistent  with  the 
:performanc3  of  the  duties  and  the  faithful  discharge  of  the  obli- 
gations imposed  upon  it  by  the  transfer  of  the  ceded  country 
to  it. 

In  order  to  ascertain  what  these  obligations  were,  and  to  ena- 
ble this  government  in  good  faith  to  meet  and  discharge  them, 
'  and  further,  to  enable  it  to  proceed  and  make  sale  of  the  public 
land  without  the  hazard  of  invading  the  private  rights  of  those 
^claiming  under  the  former  governments,  by  an  indiscriminate 
fs^  of  the  whole  territory,  it  was  necessary  that  steps  should 
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he  taken  to  ascertain  who  laid  claim  to  these  lands,  and  the  por- 

•■^■tions  so  claimed.     It  was  also  necessary  to  determine  the  char- 

'  acter  of  the  claims  so  that  it  might  Le  seen  whether  it  Avas  in- 

•  ■i-^umbent  on  this  government  to  recognize  or  affirm  them.     Te 

ascertain  these  titles  and  claims,  the  act  of  1812  was  passed, 
authorizing  the  appointment  of  commissioners  and  prescribing 
their  duties. — Laws  of  the  United  States  by  Story,  p.  1235-. 
By  the  third  section  of  this  act,  the  commissioners  were  re- 
-quired,  after  having  attended  a  reasonable  time  in  the  respec- 

»•-  tive  parishes,  to  establish  offices  in  such  districts  respectively  at 
some  convenient  point,  of  which  they  were  to  give  public  notice, 
and  claimants  were  allowed  to  deliver  the  notices  and  evidences 
of  their  claims  within  six  months  after  the  offices  were  estab- 
lished, and  the  claims  should  be  placed  in  the  same  condition  as 
if  said  evidences,  &,c.,  had  been  delivered  while  the  commis- 
sioner was  in  the  parish  making  his  investigation. 

'j'he  fourth  section  provides  "  That  every  person  claiming 
lands  in  the  tract  of  country  aforesaid,  by  virtue  of  any  grant, 
order  of  survey,  or  other  evidence  of  claim  whatsoever,  derived 
from  the  French,  British  or  Spanish  governments,  shall  deliver 
to  the  commissioner  for  land  claims,  when  attending  for  the  pur- 
pose in  the  parish  where  the  land  claimed  may  lie,  a  notice  in 
writing,  stating  the  nature  and  extent  of  his  claims,  together 
with  a  plat  (in  case  a  survey  shall  have  been  made)  of  the  tract 
or  tracts  claimed ;  and  shall  deliver  to  the  commissioner  when 
attending  as  aforesaid,  for  the  purpose  of  being  recorded,  every 
grant,  order  of  survey,  deed,  conveyance,  or  other  written  evi- 
dence of  his  claim,  and  the  same  shall  be  recorded  by  the  clerk 

'■  in  books  to  be  kept  for  that  purpose,  on  his  receiving  from  the 
party  or  parties,  at  the  rate  of  twelve  and  a  half  cents  for  every 
hundred  words  contained  in  such  written  evidence  of  their  claim; 
•  provided,  however,  that  where  lands  are  claimed  by  virtue  of  a 
complete  French,  British,  or  Spanish  grant,  it  shall  not  be  ne- 
f'cssary  for  the  claimant  to  have  any  other  evidence  of  his  claim 
entered  at  large  upon  the  record,  than  the  original  grant  or  pa- 
tent, together  with  the  order  of  survey  and  the  plat;  all  of  the 
other  conveyances  or  deeds  may  be  abbreviated  in  the  entry  ; 

'  but  the  claim  of  title  and  the  date  of  every  transfer  shall  appear 

•  'On  tlie  record;  and  if  such  person  shall  neglect  to  deliver  such 
•iiotice  in  writing  of  his  claim,  together  with  the  plat,  (in  case 
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the  lands  claimed  shall  have  been  surveyed)  as  aforesaid,  or 
cause  to  be  recorded  such  written  evidence  of  the  same  within 
the  time  and  times  aforesaid,  his  claim  shall  never  after  be  re- 
cognized or  confirmed  by  the  United  States;  nor  shall  any  grant, 
order  of  survey,  deed,  conveyance  or  other  written  evidence^ 
which  shall  not  be  recorded  as  above  directed,  ever  after  be  con- 
sidered or  admitted  as  evidence  in  any  court  of  the  United  States,, 
against  any  grant  which  may  hereafter  bo  derived  from  the  Unit- 
ed States." 

The  fifth  section  empawers  the  commissioners  to  enquire  into 
the  justice  and  validity  of  the  claims  filed  before  them,  the  evi- 
dence relating  to  which  is  required  to  berecorded.^  By  this  sec- 
tion, it  was  made  the  duty  of  the  commissioners  to  ascertain,. 
1st,  whether  the  lands  claimed  have  been  inhabited  and  cultivat- 
ed; 2d,  at  what  time  such  inhabitation  and  cultivation  com- 
menced ;  3d,  when,  by  whom,  and  under  what  authority,  such 
land  was  surveyed ;  and  they  were  further  required  to  examine 
into  every  other  matter  affecting  the  justice  and  validity  thereof, 
and  were  invested  with  the  power  of  compelling  the  attendance 
of  witnesses,  and  of  administering  oaths,  &,c. 

The  seventh  section  requires  the  commissioners  to  prepare  ab- 
stracts from  the  records  of  the  claims  filed,  which  shall  cen- 
taia  the  substance  of  the  evidence  adduced  in  support  of 
them,  Avith  sucli  information  and  remarks  as  may  be  necessary 
to  a  propar  decision  thereon,  which  abstracts  were  to  be  report- 
ed to  the  Sv3cretary  of  the  Treasury,  and  by  him  to  be  laid  be- 
fore Congress  at  the  next  session  thereafter,  for  their  determina- 
tion thereon. 

The  eighth  section  requires  the  commissioners  to  collect  and 
report  to  Congress  a  list  of  the  actual  settlers  on  the  land,  who 
have  no  claims  to  land  derived  under  either  the  French,  British,. 
or  Spanish  governments,  and  the  time  when  such  settlements 
were  made.  These  are  the  important  pro'/isions  of  the  act  of" 
1812.  The  act  of  18th  April,  1814,  extended  the  time  for  de- 
livering notices,  and  the  evidences  of  claims,  until  the  1st  Sep- 
tember, 1814.  Under  the  provisions  of  these  acts,  commission- 
ers were  appointed,  who  proceeded  to  make  the  required  investi- 
gations,, and  to  report  to  the  Secretary  of  the  Treasury,  which 
reports  were  submitted  to  Congress. — See  3  vol^  of  the  Ameri- 
ean  State  Papers,  p.  6,  et  seq.     These  reports,,  though  submit- 
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ted  to  Congress  on  the  2nd  of  January,  1816,  do  not  appear  to 
have  been  finally  acted  upon  until  the  3rd  of  March,  1819. 

In  the  report  made  by  William  Crawford,  who  was  the  com- 
missioner charged  with  the  investigation  of  claims  to  land  East 
of  Pearl  river,  he  designates  the  claims  presented  under  fippro- 
priate  heads,  classifying  them  in  twelve  lists  or  registers,  accord- 
ing to  the  nature  of  the  claims,  and  the  action  had  upon  them. 

One  of  these  contained  a  register  of  claims  founded  on  private 
conveyances,  which  had  passed  through  the  office  of  the  comman- 
dant, but  founded,  as  the  claimants  supposed,  on  grants  lost  by 
time  or  accident.  This  register  comprised  sixty-seven  claims 
for  different  quantities  of  land,  and  the  opinion  of  the  said  com- 
missioner which  accompanied  the  report  was,  that  alth.ough  the 
grants  upon  which  these  claims  were  founded  were  lost,  yet  he 
conceived  that  the  claims  to  such  lands,  not  exceeding  a  reasona- 
ble quantity,  as  were  inhabited  and  cultivated  under  the  Span- 
ish government,  ought  to  be  confirmed. 

By  the  second  section  of  the  act  of  1819,  all  claims  reported 
as  aforesaid  in  the  several  reports  of  the  commissioners,  foui:ded 
on  any  order  of  survey,  requetie,  permission-  to  settle,  or  any 
written  evidence  of  claim,  derived  from  the  Spanish  authorities, 
which  ought  in  the  opinion  of  the  commissioners  to  be  confirmed, 
and  which  by  the  said  reports  appear  to  have  been  derived  from 
the  Spanish  governments  before  the  20th  day  of  December, 
1803,  and  the  land  claimed  to  have  been  cultivated  and  inhabit- 
ed on  or  before  that  day,  shall  be  confirmed  in  the  same  manner 
as  if  the  title  had  been  completed ;  provided,  that  in  all  such 
claims  where  the  plat  and  certificate  ofsurvey  made  prior  to  the 
I5th  April,  1813,  under  the  authority  of  the  Spanish  govern- 
ment, in  pursuance  of  such  claim,  has  not  been  filed  with  such 
commissioners,  such  claim  shall  not  be  confirmed  to  any  one  per- 
son for  more  than  twelve  hundred  and  eighty  acres  ;  and  that 
for  all  other  claims  to  land  comprised  in  the  reports  aforesaid, 
and  which  ought  in  the  opinion  of  the  commissioner  to  be  con- 
firmed, the  claimant  to  such  land  shall  be  entitled  to  a  grant 
tiierefor,  as  a  donation.  This  grant,  however,  was  not  to  be 
made  to  any  one  person  for  more  than  1280  acres,  and  these  con- 
firmations and  grants  were  to  operate  only  as  a  relinquishment 
ly  the  government  forever,  on  the  part  of  the  United  States,  of 
uny  claim  whatever  to  the  tract  of  land  so  confirmed  or  granted. 
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One  of  tbo  alleged  titles  set  up  by  the  plaintiffs  in  error  iivv 
the  Circuit  Court,  was  reported  upon  by  the  commissioner  in  tlie^ 
report  made  in  1816,  and  the  same  is  embraced  in  the  register 
of  claims,  founded^  on  private  conveyances  which  have  passed 
through  the  office   of  the  commandant  above  referred  to.     Th'i 
e!ajim  is  thus  stated  in  the  report,  "  number  of  claim,  61 ;  by 
whom  claimed,  Daniel  Johnson;  original  claimant,  John  Lynder; 
where  situated,  Mobile  Bay;  quantity  claimed,  5,000  arpens; 
cultivation  and  inhabitation,  formerly  inhabited  and  cultivated  ,-^ 
by-Lynder.     The  date  of  the  bill  of  sale  to  Johnson  appears  to-  ^ 
have  been  altered." — 3  vol.    State  Papers,  31. 

The  other  claim  set  up  by  the  said  plaintiffs  in  error,  founded 
on  a  title  derived  fnm  tlie  Spanish  Government  by  Mad.  Do 
Lusser,  and  the  several  mesne  conveyances  to  Mr.  Hall,  are 
attempted  to  be  sustained  independent  of  any  action  on  the  part 
of  the  government  of  the  United  States.  Neitlier  the  alleged 
grant  and  certificates  of  title  and  possession  given  by  the  Span- 
ish authorities  to  Mad.  De  Lusser,  nor  the  mesne  conveyance?, 
were  presented  either  to  the  ccmmissiontr  of  land  claims,  or  to 
the  register  and  receiver  of  the  land  office  at  Jackson  court 
house,  (who,  under  the  provisions  of  the  eighth  section  of  the  act 
of  1819,. succeeded  to  the  powers  and  duties  previously  devolved 
upon  the  commissioners,)  to  be  entered  of  record,  as  required  by 
tiie  acts  previously  not-iced. 

By  the  seventh  section  of  the  act  of  1819,  persons  who  had*  ^ 
filed  notices  with  the  commissioner  according  to  the  former  laws 
upon  the  subject,  but  who  had  not  exhibited  sufficient  evidence 
in  support  of  them,  and  whose  claims  had  not  been  confirmed, 
were  allowed  to  dehver  other  evidence  by  the  first  of  July,  1820,. 
wliich  evidence  was  required  to  be  recorded  as  under  the  previ- 
ous acts. 

Under  this  last  act,  it  appears  that  Thomas  Byrne  made  . 
known  his  claim  before  the  register  and  receiver,  acting  as  land-  . 
commissioners  at  Jackson  court  house,  and  the  same  is  embrac- 
ed in  their  report  upon  the  "  register  of  claims  to  land  in  the 
district  east  of  Pearl  river,  in  Louisiana,  founded  on  orders  of 
survey,  {reqnetts)  permissions  to  settle,  or  other  written  evidence 
of  claim,  derived  from  either  the  French,  British  or  Spanish  au- 
tlioritiesj  which  in  the  opinion  of  the  register  and  receiver  ought 
to  be  confirmed."     The  claim  is  thus  stated  in  the  abstract  or 
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register,  number  2:    "Number  of  claim,  8;.  by  whom  claimed.^ 
Thomas  Byrne;  original   claimant,  Cornelius  Dunn ;  nature  of 
claim,,  and  from  what  authority  derived,   Spanish  government ; 
4ate  of  claim,  17th  September,  1796;  quantity  claimed,  unknown; 
where  situated,  Potatoe  bayou  ;  by  whom  issued,  Peter  Oliver  ; 
cultivation  and  inhabitation,  from  1793  to  1804." — 3  vol.  Am.. 
State  Papers,  395.     Notice  of  this  claim  was  first  filed  before 
the  commissioner  Crawford  by  Thomas  Dunn,  on  the  25th  day 
of  June,  1813,  but  it  does  not  appear  that  any  action  was  had 
upon  it,  under  the  claim  asserted  by  Thomas,  as  the  son  of  Cor- 
nelius Dunn,  who  had  died.     The   notice  of  Byrne  claims  the 
Igiad  as  the  son-in-law  of  Cornelius  Dann,  under  a  permit  froni« 
Don  Pedro  Oliver,  a  Spanish  commandant  of  the  town  and  dis- 
trict of  Mobile,  "  to  establish  a  cow  pen  upon  the  southern  bank 
of  the  bayou,  called  Potatoe,  on  the  east  border  of  the  river - 
Tensas,  carrying  said  cow  range  at  least  three  miles  above  said; 
bayou,  reckoning  to  be  from  its  mouth  in  ascending  it."     This-^ 
permit  and  the  evidence  in  support  of  it  appear  to  have  beeii. 
duly  recorded. 

The  report  of  the  register  and  receiver  upon  the  claim  of  said 
Thomas  Byrne,  was  confirmed  by  Congress,  by  the  second  sec- 
tjoa  of  the  act  of  1822,  "  in  the  same  manner  as  if  the  title  had 
baen  complete,"  such  confirmation,,  however,  to  amount  only  to-, 
a  relinquishment  forever  of  all  claim  on  the  part  of  the  United 
States. — Story's  L.  U.  S.  1868.  And  by  the  fourth  section  of 
the  same  act,  the  said  register  and  receiver  were  invested  with 
power  to  direct  the  manner  in  which  such  lands  should  be  locat-. 
ed  and  surveyed,  having  regard  to  the  laws,  usages,  and  cus- 
toms of  the  Spanish  government  on  that  subject ;  and  in  cases 
of  interfering  or  conflicting  claims,. said  officers  had  power  to 
decide  between  the  parties,  and  were  required  to  be  governed  in  - 
their  decision  by  such  conditional  lines  or  boundaries  as  may 
have  been  agreed  on,. either  verbally  or  in  writing,  at  any  time 
before  the  passage  of  the  act,  between  the  parties.  The  same 
act  further  provides  that,  in  cases  of  conflicting  or  interfering 
claims,  where  the  parties  interested  have  agreed  on  no  condi- 
tional lines  or  boundaries  as  to  the  manner  of  locating  the  same, 
the  register  and  receiver  of  the  district  shall  make  an  equal  divi- 
sion of  the  land  claimed,  so  as  to  allow  each  party  his  or  their 
improvements)  but  tbig  was  not  to  be  done  in  favor  of  an  intru- 
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tder  who  had  made  his  establishment  after  having  been  forbidden 
•to  do  so. 

Under  this  provision  of  the  act  of  1822,  the  register  and  re- 
•ceiver  proceeded  to  direct  the  location  of  Thomas  Byrne's  claim, 
■■which  was  surveyed  and  located  accordingly,  and  a  pat.-nt  issu- 
<A  therefor,  embracing  the  law  described  in  the  declaration,  up- 
-on  their  certificate  of  conjBrmation,  and  plat  of  the  survey  filed 
in  the  general  land  office.  This  patent  purports  to  be  Lut  a 
«[uit  claim  of  the  United  States  to  Thomas  Byrne,  in  rigljt  of 
■Cornelius  Dunn,  subject  to  any  just  claim  or  claims  to  uU  and 
every  part  thereof,  of  all  and  every  person  or  persons,  Lodies 
politic  or  corpDrate,  derived  from  the  United  States,  or  Ircm 
«ither  t'.ie  British,  French  or  Spanish  authorities.  The  uccd  of 
Thorfaas  Byrne  and  wife  to  the  lessor  of  the  plaintiff,  Chester 
Root,  was  duly  proved. 

This  co:i3titatC!3  a  summary  of  the  legislation  of  Congress 
npon  the  subject  of  these  lands,  and  the  action  of  the  ofiictrs  of 
the  general  government,  in  relation  to  the  titles  which  are  set  up 
in  the  record  before  us. 

Inrcspjct  to  the  title  set  up,  as  derived  from  the  Spanigli  au- 
thorities to  Mad.  Do  Lusser,  and  the  evidence  of  that  title,  and 
of  the  mesne  conveyances,  &c.,  connecting  the  plaintiffs  in  er- 
ror therewith,  we  are  of  opinion,  that  inasmuch  as  they  were 
cevcr  presented  to  the  board  of  commissioners  as  required  by 
the  several  acts  to  which  we  have  referred,  they  Avere  improper- 
ly received  as  evidence,  and  could  not  operate  to  defeat  a  title 
derived  from  the  United  States.  Not  having  been  recorded,  as 
provided  for  by  these  acts,  they  cannot  *'  ever  after  be  consid- 
»red  or  admitted  as  evidence  in  any  court  of  the  United  States, 
against  any  grant  thereafter  to  be  derived  from  the  United 
States."  In  Strother  v.  Lucas,  12  Peters,  410-448,  Mr.  Jus- 
tice Baldwin,  in  speaking  of  the  various  acts  limiting  the  time  for 
tiling  claims  before  the  commissioners,  said,  "  These  are  laws 
analogous  to  acts  of  limitations,  for  recording  deeds,  or  giving 
i  ffect  to  the  award  of  commissioners  for  settling  claims  to  land 
iinder  the  laws  of  the  States ;  the  time  and  manner  of  their  op- 
eration, and  exceptions  to  them,  depend  on  the  sound  discre- 
tion of  the  Legislature,  according  to  the  nature  of  the  titles,  the 
situation  of  the  country,  and  the  emergency  which  calls  for  their 
enactment.     Reasons  of  sound  policy  have  led  to  the  general 
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adoption  of  laws  of  both  descriptions,  and  their  validity  cannot 
be  questioned."  Jtmay  be  said  of  such  claims  as  these,  as  was 
remarked  by  Chief  Justice  Marshall  in  Henderson  v.  Poindex- 
ter's  Lessee,  12  Wheat,  613,  when  speaking  of  a  failure  to 
present  a  claim  as  required  by  the  act  of  3rd  March,  1803,  anil 
the  supplemental  act  of  March  1804,  "  claimants,"  said  he, 
"**  could  not  complain,  if  the  law  Avhich  gave  validity  to  their 
claims,  should  also  pi'ovide  a  board  to  examine  their  fairness, 
and  should  make  their  validity  depend  on  their  being  laid  before 
that  board.  The  plaintiff  in  error  has  failed  to  bring  his  case 
before  the  tribunal,  which  the  Legislature  had  provided  for  its 
examination,  and  has  therefore  not  brought  himself  within  the 
law."  In  the  case  before  us,  however,  it  is  insisted  that  the 
■  certificates  or  recognition  of  title  by  the  Spanish  and  French  au- 
thorities to  Madame  De  Lusser,  gave  her  a  complete  title,  which 
needed  no  confirmation  by  the  United  States  to  give  it  validity, 
and  that  it  was  not  therefore  necessary  for  those  claiming  under 
her  to  present  the  claim  or  evidences  of  title  to  the  land  com- 
missioners to  be  recorded.  It  will  be  observed  that  the  language 
of  the  act  requiring  this  to  be  done  is  general,  and  embraces  all 
grants  either  from  the  British,  French  or  Spanish  governments, 
whether  complete  or  inchoate,  providing  in  cases  of  complete 
grants,  that  the  grant  itself,  together  with  the  order  of  survey 
and  plat,  shall  be  recorded,  and  that  the  mesne  conveyances  may 
be  abbreviated;  "but  the  claim  of  title  and  the  date  of  every 
transfer  shall  appear  on  the  record."  It  is  true,  the  act  does 
not  say,  as  some  of  the  previous  acts  had  said  in  reference  to 
other  portions  of  the  territory  acquired  by  the  treaty  of  Paris, 
that  the  right  of  the  person  faihng  to  file  the  evidences  of  his 
claim,  &c.,  shall  become  void,  or  shall  be  ever  after  barred ; 
but  as  against  any  grant  Avhich  may  be  derived  thereafter  from 
the  United  States,  the  grant,  order  of  survey  and  <3onveyances, 
which  the  claimant  fails  to  deliver  for  the  purpose  of  being  re- 
corded, become  wholly  inoperative,  inasmuch  as  they  cannot  be 
considered  or  admitted  as  evidence  in  any  court  of  the  United 
States. 

I  have  seen  no  case  which  questions  the  authority  of  Congress 
'to  pass  such  statutes  as  the  one  above  referred  to.     It  was  cer- 
tainly of  the  last  importance  to  the  repose  of  society,  and  the 
«ocurity  of  titles,  that  such  measures  should  be  adopted  as  would 
26 
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enable  the  government  of  the  United  States  to  determine  what- 
land  was  subject  to  its  disposal.  It  was  further,  as  I  conceive,  • 
the  obvious  duty  of  the  government  of  the  United  States  to  re- 
quire of  persons  claiming  to  hold  under  the  governments  which 
previously  owned  this  country,  to  make  known  in  some  appro  - 
priate  manner  the  nature  and  extent  of  their  claims,  so  that  the 
occupants  of  the  county  might  have  the  means  of  ascertaining 
who  were  the  proprietors,  and  of  avoiding-  conflicts,  as  well  as 
of  protecting  their  improvements  and  possession  against  donnant 
titles. — In  Bagnell,  ct  al.  v.  B'roderick,  13  Peter's  R.  450,  it 
was  said  that  "  Congress  has  the  sole  power  to  declare  the  dig- 
nity and  effect  of  titles  emanating  from  the  United  States;"  and 
it  has  virtually  declared  that  its  grant  shall  prevail  over  a  claim 
of  the  character  of  Mad.  De  Lusser's,  the  e'vndence  of  which  has 
iwver  been  delivered  to  the  appropriate  offices  for  record.  And 
we  may  safely  conclude,  that,  if  persons  holding  grants  from  the 
(^ing  governments  chose  to  withhold  from  being  recorded  the 
evidences  of  them,  and  of  the  mesne  conveyances,  they  elected  to 
submit  to  the  alternative  imposed  by  the  act  cf  Congress,  and 
to  have  them  rendered  impotent  as  eridence  when  opposed  by  a 
title  derived  from  the  United  States. 

But  it  is  objected  that  the  title  set  up  by  the  plaintiff  below 
was  not  derived  from  the  United  States,  but  that  he  holds  under 
the  Spanish  concession  to  Cornelius  Dunn,  which  Congress  has 
i^onfirmed,  and  that  therefore,  the  act  which  declares  the  unre- 
corded evidences  of  grants,  conveyances,  &c.,  shall  not  be  ad-- 
mitted  or  considered,  &c.,  does  not  apply.  We  have  anticipat- 
ed this  objection  by  the  proposition  stated'  in  the  outset  bf  this 
opinion,  that  in  such  cases,  the  goveniraent  must  be  regarded  as 
the  source  of  title.  The  Spanish  permit  given  to  Dunn,  to  es- 
tablish a  cow  pen  on  the  S^outhern  bank  of  Potatoe  Bayou  on  the 
Kastern  border  of  the  river  Tensas,  carrying  said  cow  range  at 
least  three  miles  above  said  bayou,  reckoning  to  be  from  iti 
mouth  in  ascending  it,  did  not  give  him  a  title,  but  the  permis- 
sion upon  its  face  proposed  "  that  in  the  mean  time  he  could  ob- 
tain the  corresponding  title  from  the  general  government,  after 
giving  the  proper  information  thereon."  This  permission  waa 
iiever  perfected  into  a  title  under  the  Spanish  government,  but 
after  the  cession  to  the  United  States,  constituting  as  it  did  rath- 
<ieran  appeal  to  the  bounty ,  than  a  demand  uptm  the  justice  of 


JUNE  TERM,  1851.  89P 

W~'  ■ — — — ■ 

Hall  et  als.  v.  Doe  ex  dem.  Root. 

tJiis  government,  it  was  confirmed  as  if  the  title  had  been  com- 
plete ;  was  located  and  surveyed,  and  a  patent  issued  for  the 
same.  The  patent  is  qualified,  it  is  true,  but  still  it  operates 
to  pass  the  title  from  the  United  States  to  the  person  to  whoAi 
it  is  given,  and  being  thus  operative,  must  be  regarded  a  grant 
from  the  government,  and  the  act  of  Congress  which  forbids  that 
the  evidence  of  unrecorded  grants  from  the  ceding  governments 
shall  be  admitted  or  received  against  it  in  any  court  of  tlie 
United  States  applies  to  it. 

Had  the  unrecorded  evidence  of  a  grant  and  mesne  conveyan- 
ces been  introduced  to  show  an  adverse  possession  under  color 
of  title,  so  as  to  protect  the  party  in  possession  under  the  statute 
of  limitations,  then  they  would  have  been  properly  allowed.— 
Doe.  ex  dem.  Farmer's  heii's  v.  Eslava,  11  Ala.  R.  1042;  and 
eame  case,  9  How.  R.  supra.  But  such  is  not  the  effort  in  the 
case  before  us;  the  attempt  is  to  make  them  operative  as  tit^e 
papers  to  defeat  the  patent  from  the  government  of  the  United 
States. 

The  De  Lusser  claim  aside,  we  proceed  to  examine  the  other 
set  up  by  the  defendants  below.  This  was  founded,  as  the  clai- 
mant alleged,  on  a  Spanish  grant  lost  by  time  or  accident,  givtn 
to  John  Linder,  sen'r.,  by  him  bequeathed  to  his  son,  John  Lu.- 
fler,  jr.,  and  by  him  sold  in  1803,  to  Daniel  Johnson,  witli  vfhcm 
the  tenant  in  possession  connects  himself  by  irrevocable  power 
of  at  torn  ej''. 

The  first  inquiry  respecting  this  claim  is,  has  it  ever  been 
ctaifirmcd  1  The  report  of  the  commissioner,  it  will  be  remem- 
bered, which  was  made  upon  this  and  similarly  situated  claimp, 
recommended  for  confirmation  such  of  the  claims  for  land  as 
had  been  inhabited  and  cultivated  under  the  Spanish  govern- 
ment. The  report  says,  this  land  was  formerly  inhabited  and 
cultivated  by  Linder,  but- when  it  was  so  inhabited  or  cultivated, 
does  not  appear  either  by  the  report  or  the  evidence  taken  be- 
fore the  commissioner.-  We  cannot  then,  without  doing  violence  to 
the  report,  consider  this  one  of  the  claims  recommended  for  con- 
firmation. But  if  we  were  to  regard  it  as  recommended  forcon- 
■ftrmation,  why  theil,  it  is  only  confirmed  "for  a  reasonable  quan- 
tity," which  the  act  of  confirmation  says,  shall  not  exceed  1280 
acres,  and  no  location  or  survey  has  ever  been  made  in  accer<- 
cisknce  with  the  statutes  above  cited.     So  that  in  any  light  ill > 
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which  we  can  view  this  claim,  we  think  .jve  should  be  wholly  un- 
authorized to  give  it  the  effect  of  defeating  the  claim  of  the  plain- 
tiff, which,  as  we  have  said,  is  founded  on  the  Spanish  conces- 
sion, presented  to  the  commissioner,  reported  for  confirmation 
by  him,  confirmed  by  the  act  of  1822,  located  and  surveyed  under 
the  warrant  of  the  register  and  receiver,  and  consummated  by 
the  evidence  of  the  patent  from  the  government. 

But  it  is  insisted  by  the  counsel  for  the  plaintiffs  in  error,  that 
conceding  the  defendants  below  showed  no  title,  yet  the  title 
ghown  by  the  plaintiff  was  not  sufficient  to  maintain  the  action; 
and  he  makes  several  objections  to  it,  all  of  which  seek  to  go  be- 
hind the  confirmation  and  patent.  Now  it  is  true,  that  where 
two  claims  to  the  same  land  are  both  confirmed  by  the  govern- 
ment, as  in  the  case  of  Doe  ex  dem.  heirs  of  Farmer  v.  Es- 
lava,  supra^  the  parties  are  remitted  to  their  rights  derived 
from  the  former  government ;  the  effect  of  the  confirmation  be- 
ing to  place  each  party  in  eqiiali  jure,  so  far  as  the  action  of  the 
government  was  concerned.  Hence,  the  effort  in  that  case  to 
show  the  better  title  derived  under  the  former  government.  But 
such  is  not  the  case  here.  We  have  shown  that  the  claims 
^et  up  by  the  defendants  below  cannot  be  required;  and  the 
question  then  comes  up,  whether  the  land  in  controversy  belongs 
10  the  plaintiff,  or  to  the  government  of  the  United  States,  whicli 
must  be  regarded  the  owner  of  the  fee,  unless  it  be  shoAvn  that 
the  same  has  been  divested  in  some  way.  What  is  the  effect  of 
a  confirmation  of  these  incomplete  or  inchoate  titles  ? — In  Es- 
lava  V.  Doe,  7  Ala.  643,  it  is  said '  'that  the  design  of  the  various 
acts  of  Congress,  confirming  incomplete  titles  to  land  in  Flori- 
da, it  would  seem,  was  not  to  legislate  upon  the  title,  but, 
by  the  disavowal  of  title  in  the  United  States,  to  remove  all  ob- 
stacles to  the  settlement  of  controversies  relating  to  the  title  by 
the  judicial  tribunals. "  We  do  not  understand  our  predeces- 
sors, in  the  opinion  from  which  we  have  extracted  a  portion  of 
the  first  head  note,  to  decide  that  the  confirmation,  location  and 
survey,  and  the  patent  issued  thereon,  do  not  operate  to  vest 
the  person  in  whose  favor  the  confirmation  was  had  with  a  title 
which  will  maintain  an  action  against  one  who  can  show  no  title, 
or  that  the  patent  is  wholly  inoperative  to  convey  a  title  from 
the  United  States,  if  the  United  States  at  the  time  had  any. 
They  say  the  confirmation  amounts  to  "an  admission  by  the 
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government,  that  the  land  so  confirmed  is  private  property,  and 
is  not  a  part  of  the  public  domain;"  that  "it  is  not,  and  was 
not  intended  to  be  a  guaranty  of  the  validity  of  the  title  so  con- 
firmed, except  as  against  the  governtn6nt,"  &'c.  Now  we  agree 
that  it  was  not  intended  to  confer  on  the  confirmee  any  rights  as 
against  other  claimants  to  the  land,  for  these  rights  are  express- 
ly reserved;  but  as  against  the  United  States,  there  can  be  no 
doubt  that  the  title  passes,  whether  by  way  of  estoppel,  or 
by  the  operation  of  the  confirmation,  and  the  patent  issued  in 
accordance  therewith  as  a  conveyanc",  makes  no  diiference  ;  and 
the  government  having  said  by  its  solemn  act,  that  the  land  be- 
longed to  Thomas  Byrne,  in  right  of  Cornelius  Dunn,  it  is  not 
for  a  stranger  to  say,  that  the  conveyance  is  informal,  or  that  the 
government  has  been  imposed  on,  or  that  the  survey  and  patent 
embrace  land  not  covered  by  the  original  claim.  Much  less  is 
it  allowable  to  say  that  the  confirmation  should  not  operate  in 
favor  of  the  confirmee,  because  of  some  defect  in  the  mesne  con- 
veyances from  the  original  claimant  to  such  confirmee.  In  the 
aspect  in  which  we  are  considering  this  case,  all  these  are  ques- 
tions between  the  plaintifi"  below  and  the  government,  and  the 
persons  whose  rights  are  supposed  to  have  been  afiected,  which 
the  defendants,  being  strangers,  have  no  interest  in.  We  say 
they  are  strangers,  because  the  claim  of  Linder  not  having  been 
confirmed,  and  failing  to  show  any  original  grant  to  him,  which 
can  have  the  effect  of  severing  the  locus  in  quo  from  the  public 
domain,  they  have  no  standing  in  court  as  against  the  title  ex- 
hibited by  the  plaintiff  below. 

In  Strother  v.  Lucas,  12  Peters,  458,  it  Avas  insisted,  that  the 
only  objects  of  the  acts  of  Congress  being  to  ascertain  what  pro- 
perty had  been  acquired  by  individuals  before  the  cession,  the 
commissioners  Were  to  act  only  on  original  claims,  and  by  con- 
firming the  rights  of  the  original  owner,  to  leave  the  derivative 
right  under  him  entirely  open  between  adverse  claimants.  The 
court,  however,  held,  that  this  view  of  the  case  could  not  be  sus- 
tained, and  said,  that  it  was  inconsistent  with  all  the  acts  of 
Congress  which  have  organized  boards  of  commissioners  for  ad- 
justing land  titles,  the  proceedings  of  the  bb'atd,  and  the  laws 
which  have  confirmed  them ;  that  it  would  defeat  the  whole  ob- 
ject of  these  laws,  and  introduce  infinite  public  mischief,  to  hold 
that  the  confirmations  by  the  commissioners  and  Congress,  made 
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expressly  to  those  who  claim  by  derivative  titles,  did  not  oper- 
ate to  their  own  use. 

We  believe  that  we  have  now  considered  all  the  questions 
raised  by  the  charges  which  were  given,  and  those  which  were 
prayed  for  but  refused,  and  without  prolonging  this  opinion, 
already  too  prolix,  by  an  application  of  them  to  each  charge,  we 
.conclude  by  saying  that  the  -Circuit  Court  committed  no  error^ 
.which  was  prejudicial  to  the  defendants  below. 


EVANS  vs.  BATTLE,  et  ok. 

1.  If  the  allegations  of  the  hill  do  not  correspond  with  the  evidence, 
no  decree  can  be  rendered  in  favor  of  the  complainant,  although  the 
proof  may  .show  that  he  is  entitled  to  equitable  relief. 

.2.  A  court  of  equity  will  not  specifically  enforce  a  parol  gilt  of  laud. 

3.  But  when  the  donee  lias  taken  po.«session  of  the  laud  uuder  the 
parol  gilt,  and  made  improvements  thereon,  equity  will  not  allow 
the  donor  to  reclaim  the  possession,  without  making  compeusatiou 
to  the  donee  for  the  improvements. 

Error  to  the  Chancery  Court  of  Wilcox.     Tried  before 
thPi  Hon.  J.  W.  Lesesne. 

The  allegations  of  the  bill,  so  far  as  they  are  material  to  the 
questions  of  law  raised  in  this  case,  may  be  thus  stated  :  The 
complainant  became  the  security  of  Harris  Smith  Evans  upon  a 
'  note  to  Sanford  Cooley,  for  ^1,127  59,  due  at  twelve  months 
from  date,  and  also  became  the  joint  security  with  said  Harris 
Smith  Evans  for  one  Ellison,  on  a  note  of  $2,000.  The  com- 
plainant has  been  compelled  to  pay  the  note  to  Cooley,  and  said 
Ellison  being  insolvent,  he  has  compromised  that  debt,  paying 
some  $700  to  obtain  his  discharge.  Before,  however,  these 
payments  were  made,  Harris  Smith  Evans  had  died,  and  his  es- 
tate had  been  reported  insolvent,  and  the  assets  fully  administer- 
ed. The  bill  further  alleges  that  Thomas  Evans,  the  father  of 
Ilfirris  Smith  Evans,  some  time  in  the  3"ear  1831,  did  give  4he 
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lands  in  controversy  to  the  said  Harris  Smith  Evans,  and  execu- 
ted an  instrument  in  writing  evincing  the  absolute  and  unquali- 
fied character  of  the  gift;  that  Harris  Smith  Evans  took  pos- 
session of  said  lands,  cleared  a  plantation  upon  it,  erected  a. 
dwelling  and  other  buildings,  and  made  other  valuable  improve- 
ments upon  the  land;  that  he  occupied  and  cultivated  it  until  his 
death,  which  happened  in  1839.  Thomas  Evans,  the  father, 
died  before  Harris  Smith  Evans,  the  son,  and  after  the  death  of 
the  latter,  who  died  unmarried,  without  children,  the  adminis- 
trator of  the  father  applied  to  the  Orphans'  Court,  and  obtained 
an  order  to  sell  said  lands  as  property  belonging  to  the  estate.of 
Thomas  Evans.  A  decree  of  sale  was  obtained,  and  the  lands 
sold  as  the  lands  of  Thomas  Evans,  and  were  purchased  by 
James  Battle  on  account  of  himself  and  George  M.  Rives,  who 
were  merchants  and  partners  residing  in  the  city  of  Mobile. 
Battle  and  Rives  had  both  married  the  daughters  of  Thomas 
Evans,  and  were  intimate  with  both  Thomas  Evans,  the  father, 
and  Harris  Smith  Evans,  the  son.  The  bill  also  alleges  ihat 
said  Battle  and  .the  brothers  of  Harris  Smith  Evans  had  access 
to  his  papers  after  his  death,  and  that  they  had  suppressed  and 
destroyed  the  deed  or  instrument  in  writing  evincing  the  gifi  of 
the  lands  from  the  ftithcr  to  the  son.  The  bill  prays  that  the 
sale  of  the  lands  to  Battle,  under  the  decree  of  the  Orphans' 
Court,  be  declared  fraudulent,  and  that  the  land  be  decreed  to 
be  sold  as  the  property  of  Harris  Smith  Evans  for  the  purpose 
of  paying  the  complainants'  demand,  and  concludes  Avith  a  prayer 
for  general  relief. 

The  answers,  in  conjunction  with  the  evidence,  establish  ihese 
facts :  The  lands  were  purchased  by  Thomas  Evans  and  tlie 
titles  were  taken  in  his  name,  but  that  Harris  Smith  Evans 
entered  into  possession  of  them  in  1831,  made  valuable  improve- 
ments and  occupied  them  until  his  death.  During  the  life  of 
Thomas  Evans,  he  frequently  spoke  of  the  lands  as  the  lands  -ef 
his  son,  Harris  Smith  Evaius,  but  never  executed  any  deed  to 
him,  nor  any  instrument  in  writing,  as  evidence  of  the  gift. 
Thomas  Evans  died  greatly  embarrassed,  and  tho  lands  were 
sold  as  belonging  to  him,  for  the  pui;pose  of  paying  his  debts^  no 
objection  being  then  made  to  the  sale  by  the  administrator  of 
Harris  Smith  Evans  or  any  one  else.  But  Battle  knew  that 
TT-r'rlq  Smith  Evans  had  occupied  and  impi'ovcd  the  lands  at  the 
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time  he  made  the  purchase,  and  it  was  admitted  that  Thomas 
Evans  had  paid  for  and  on  account  of  his  son,  Harris  Smith 
Evans,  the  sum  of  fifteen  thousand  dollars,  as  alleged  in  the  • 
answers. 

T.  Williams,  for  plaintiif  in;error  r 

This  case  presents  only  two  questions  :  1.  Is  a  parol  gift  of* 
liindsfrom  a  father  to  his  son  within  the  statute  of  frauds  in  this 
State,  when  at  the  time  of  the  gift  the  son  takes  possession  with  -. 
the  knowledge  and  consent  of  the  father,  and  clears  land,  builds 
houses,  and  completes  other  improvements  exceeding  in  amount 
the  value  of  the  land,  which  possession  or  improvements  are  not 
disturbed  or  interfered  M'ith  by  the  father  up  to  his  death,  inclu- 
ding a  period  of  seven  years  1  Damage  to  the  promisee  consti- 
tutes as  good  a  considerati«ti  as  benefit  to  the  promissor. — 2' 
Pet.  182;  2  Bibb  30;  2  J.  J.  Marshall,  222;  ib.  120.  The 
removal  of  a  son-in-law  from  the  county  in  which  he  resides,  at 
the  request  of  his  father-in-law,  and  settling  here,  is  a  valid  con- 
.^ideration  for  a  deed  of  conveyance. — Lit.  Select  Cases,  30.  A 
father  promised  his  daughter  that  if  she  would  come  and  live 
with  him  she  should  have  his  estate.  He  afterwards  drove  her 
off  and  willed  his  estate  to  another.  It  was  held  that  she  was 
entitled  to  the  estate. — Gray  v.  James,  4  Dess.  185.  A  slight 
consideration  will  support  an  agreement  made  by  a  parent  with 
his  child,  but  the  consideration,. however  slight,  must  be  per- 
formed.—Simmons  V.  Hill,  4  H.  &  McH.  252. 

In  the  following  cases  parol  gifts  of  lands  from  father  to   son,  . 
where  the  son  went  into  possession  and  made  valuable  improve- 
ments, have  been  supported:  Young  t.  Glendening,  6   Watts 
r)09;  Sylerv.  Eckhart,  1  Bin.  378;  Worcester  v.   Eaton,  13- 
Mass.  371.     The  cases  in  1  Leigh  36,  and  2  ib.  569,.  differ  from> 
the  cases  above  cited  in  this,  that  in  neither  of  them  Avere  any 
iinprovements  made,  or  any  loss  sustained.     In  view  of  all  these 
authorities,  it  is  respectfully  submitted,  that  the  decision  in  For- 
ward et  al.  V.  Armstead,  (12   Ala.  124,).  cannot  be  supported. 

2.  If  the  parol  gift  cannot  be  sustained,  is  the  son  entitled  to 
compensation  for  the  value  of  his  improvements'? .  The  case  of 
Evans  v.  Evans,  (8  B.  Mon.  5G6,)  is  a  direct  authority  in  favor ' 
of  the  claim  for  compensation.     It  is  objected  that  Thomas  Ev-  - 
tins  had  paid  for  his  son  an  amount  of  money  largely  exceeding : 
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the  value  of  these  improvements.  But  we  insist  that  we  are  at 
least  entitled  to  an  account  to  ascei'tain  on  which  side  the  bal- 
ance is. 

It  is  also  objected  that  the  bill  alleges  a  deed  as  the  founda- 
tion of  the  relief  prayed,  and  therefore  we  camiot  set  up  a  claim  ~ 
under  a  parol  gift.     To  this  we  answer, -that  the  material  alle-' 
gation  of  the  bill  is  that  the  land  belonged  to  the  son,  and  it  is 
immaterial  whether  he  held  by  parol  gift,  deed  or  patent.     If 
the  objection  would  have  any  force  against  a  bill  filed  by  the  son  ' 
himself,  it  ought  not  to  prevail  in  this  case,  where  the  bill  is  filed 
by  a  creditor,  who  cannot  be  presumed  to  know  the  exact  nature  ' 
of  the  title. 

John  A.  Campbell,  contra  : ' 

1.  The  allegations  of  the  bill  are  not  sustained  by  proof.  • 
There  is  no  proof  whatever  of  the  written  instrument  on  which 
the  suit  is  founded.     The  plaintiff  cannot  recover  upon  a  case 
not  made  by  his  bill.— 5  Port.  9  ;  1  Ala.  330. 

2.  The  suit  is  improperly  brought.  It  should  be  brought  by 
the  representatives  of  H.  S.  Evans,  or,  if  they  refused  to  pro- 
ceed, then  by  those  creditors  who  have  established  their  claims 
against  his  estate.— 1  Hill's  Ch.  R.  (S.  C.)  297;  3  Barb. 
Ch.  R.  427;  2  ib.  35;  11  Sm.  &  M.  369;  12  ib.  547;  3 
Por.  470. 

3.  A  court   of  equity  will  not  enforce  an  incomplete  gift.  ■ 
The  case  of  Forward  v.  Armstead,  (12  Ala.  124,)*must  be  de- 
cisive of  this.  '  See  also  6  Ves.,  jr.,  662 ;  12  ib.  39  ;  4  M.  & 
C.  647  ;  1  Craig  &  Phil.  138 ;  1  Beav.  140. 

4.  The  complainant  is  not  entitled  to  compensation  in  this' 
suit  for  valuable  improvements  made  by  the  son.  1.  Because 
that  is  not  the  object  of  this  suit,  and  the  claim  is  inconsistent 
with  the  allegations  of  the  bill. — 6  Rand.  658.  2.  The  evi- 
dence shows  that  Thomas  Evans  paid  at  least  ^15,000  for  his 
son,  which  is  more  than  the  value  of  the  improvements. 

DARGAN,  C.    J.^ — The  complainant  has  wholly  failed   to 
prove  that  Thomas  Evans,  the  father,  ever  executed  a  deed  of 
gift  for  the  lands  in  controversy,  or  any  instrument  in  writingj  - 
evincing  a  gift  from  him  to  his  son,  Harris  Smith  Evans.     This 
defect  of  proof  would  probably  be  fatal  to  the  bill  independent^ 
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-  v^f  all  other  objections  ;  for  however  clear  the  proof  may  be,  to 
show  that  the  complainant  is  entitled  to  equitable  relief,  yet,  if 
his  allegations  do  not  correspond  with  his  evidence,  no  decree  can 

'be  rendered  for  him.  Proof  alojao  will  not  entitle  a  party  to 
relief,  but  it  requires  both  allegations  and  proof,  and  they  must 
correspond. — Clements.  Adm'r.  v.  Kellogg,  1  Ala.  330;  Good- 
win V.  Lyon,  4  Por.  297 ;  Morgan  v.  Crabb,  3  Por.470  ;  Dunn 
V.  Walker  &  Parsons,  5  ib.  345.  But  independent  of  this  ob- 
jection, and  assuming  that  the  allegations  of  the  bill  are  applica- 
ble to  t!ie  evidence,  I  cannot  doubt  but  that  the  chancellor  cor- 
rectly dismissed  the  bill.  The  only  pretence  of  title  in  Harris 
Smith  Evans,  as  shown  by  the  evidence,  can  amount  only  to  this, 
that  Thomas  Evans,  the  father,  made  a  parol  gift  of  the  lands  ' 

:  to  his  son,  who  took  possession  and  made  valuable  improvements 
upon  them.  Before  we  can  decree  the  lands,  therefore,  to  be 
sold  as  the  property  of  the  son,  we  must  specifically  execute  the 
gift  from  the  father  to  the  son,  which  beyond  doubt,  was  volun- 
imtary  and  without  consideration  moving  to  the  father  at  the  time 
it  was  made.  In  the  case  of  Antrobus  v.  Smith,  (12  Ves.  3^) 
the  Master  of  the  Rolls  put  the  question  ,to  the  counsel,  do  you  . 
recollect  any  instance  in  which  a  party  was  compelled  to  perfect 

:  a  gift  even  in  favor  of  a  child  1  The  reply  was,  that  the  relief 
sought  in  that  case  did  not  require  any  act  to  be  done  in  order 
to  perfect  it.  In  the  decree  that  was  rendered  it  appearing  that 
the  gift  was  not  complete,  the  relief  sought  was  refused.  In  the 
case  of  Ellison  V.  Ellison,  (6  Ves.  656,)  the  distinction  as  to 

•  volunteers  was  taken,  and  it  was  held  that  the  as^stance  of  the 
court  could  not  be  had  without  a  consideration  to  constitute  one, 
■ti  cestui  que  trust,  but  if  the  act  of  the  parties  was  complete, 

..and  the  legal  title  absolutely  conveyed,  though  without  conside- 
)-ation,  then  a  court  of  equity  would  enforce  the  trust.     In  the 

/Case  of  JeiFreys  v.  Jeffreys,  (1  Craig  &  Phil.  138  and  141,)  a 
;father,  by  voluntary  settlement,  conveyed  certain  freehold,  and 
-covenanted  to  surrender  certain  copyhold  estates  to  trustees,  in 
i.trust  for  his  daughter.  He  afterwards  devised  a  part  of  the 
same  lands  to  his  wife,  who,  after  the  death  of  the  testator, 
was  admitted  to  the  copyhold  estates..  A  bill  was  filed  by  the 
.daughter  to  have  the  trusts  executed,  and  to  compel  the  Avidow 
to  surrender  the  copyhold  estate  to  which  she  had  been  admitted. 
':"■"  '^-'■•^'^"'^ilo]:  said  that  the  title  of  .the  plaintiff  to  the  freehohi 
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'Was  complete  ;  and  a  decree,  so  far  as  the  freehold  was  concem- 

.-ed,  was  rendered,  carrying  into  execution  the  trusts  ;  but  in  re-' 
spect  to  the  copyhold  which  the  father  had  covenanted  to  sur- 
render to  the  use  of  his  daughter,  the  chancellor  said,  "  I  have 
no  doubt  that  the  court  will  not  execute  a  voluntary  contract., 
and  ray  impression  is,  that  the  principle  is  the  same,  whether  the 
complainant  seeks  the  benefit  of  a  contract,  a  covenant,  or  a  set- 
tlement." He,  however,  held  up  the  decision  to  examine  the 
case  of  Ellis  v.  Nimmo,  which  had  been  pressed  in  the  argu- 
ment, but  on  a  subsequent  day  he  said  he  saw  no  reason  to  change 
his  opinion. 

I  take  it  to  be  the  settled  law  that  if  the  gift  is  complete,  and 
the  donor  has  parted  with  the  legal  title,  that  a  court  of  equity 
will  then  execute  the  trust,  because  the  relation  of  trustee  and 
cestui  que  trust  is  established  by  the  act  of  the  donor.  But  if 
the  gift  is  not  complete,  if  the  legal  title  still  remains  with  the 
donor,  and  it  requires  another  act  to  be  done  in  order  to  estab- 
lish the  relation  of  trustee  and  cestui  qiie  trust,  or  to  divest  the 
donor  of  the  legal  title,  a  court  of  equity  will  never  do  that  act, 
or  compel  it  to  be  done,  without  a  consideration.  The  case  of 
Forward  v.  Armstead,  (12  Ala.  124,)  is  very  analagous  to  the 
case  now  before  us.  There  a  father  residing  in  Alabama  wrote 
to  his  son,  residing  at  the  time  in  North  Carolina,  that  if  he 
M'ould  remove  to  this  State,  he  would  give  him  certain  lands  and 
slaves.     The  bill  alleged  that  the  son,  confiding  in  the  promise 

,of  the  father,  did  break  up  and  remove  to  this  State  at  great  loss 
and  expense,  and  that  his  father,  in  part  performance  of  his 
promise,  had  put  him  in  possession  of  the  land  and  slaves,  and 

/that  he  had  opened  a  plantation  and  made  valuable  improve- 
ments on  the  land.  This  court,  waiving  the  consideration  of  the 
right  of  the  son  to  compensation  for  the  improvements,  held,  that 
the  promise  of  the  father,  being  merely  voluntary,  could  not  bo 
specifically  enforced  by  a  court  of  equity.  We  think  this  case 
is  in  conformity  with  the  settled  rules  of  law,  and  is  conclusive 
to  show  that  the  lands  in  the  present  case  could  not  be  treated  as 
the  estate  of  Harris  Smith  ,Evans,  and  as  such  decreed  to  be 
sold  in  payment  of  his  debts. 

But  it  is  contended  that  Harris  Smith  Evans  was  entitled  to 
compensation  for  the  improvements  made  upon  the  land  under  the 
■circumstances  disclosed  by  the  proof,  which  should  be  chargei^ 
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upon  the  land,  that  therefore  the  cause  should  hare  been  refer*>f, 
red  to  the  register  to  take  an"  account  of  the  value  of  the  im-; 
provements,  and  from  the  amount  that  might  be  ascertained  to! 
be  due  to  him  the  complainant's  debt  should  have  been  satisfied.' 

I  entertain  no  doubt  but  that  the  son  would  have  been  entitled 
to  an  account  for  the  improvements ;  for  although  a  court  of  equi- 
ty will  not  specifically  enforce  a  parol  gift  of  land,  yet,-  if  the 
donee  enter  and  make  improvements  upon  it,  a  court  of  equity 
would  never  allow  the  donor  to  reclaim  the  possession  of  the  land 
without  making  compensation  for  the  improvements.'  This 
would  be  to  allow  him  to  m^ke  profit  by  the  labor  and  expense 
of  the  donee,when  such  labor  and  expense  were  bestowed  under 
a  promise  that  the  donee  should  have  the  land.  But  the  bill  is 
not  framed  for  this  purpose,  and  the  allegations  are  insufficient  to 
warrant  such  relief.  Independent,  however,  of  this,  it  was  ad- 
mitted that  Harris  Smith  Evans  was  indebted  to  his  father's  es- 
tate in  the  sum  of  fifteen  thousand  dollars.  In  taking  the  ac- 
count, of  course,  this  debt  would  have  to  be  accounted  for,  be- 
fore an}'-  thing  could  be  decreed  to  the  administrator  of  the  son, 
or  to  any  of  liis  creditors  ;  and,  from  the  entire  proof,  I  think  it 
is  manifest  that  the  value  of  the  improvements  could  not  equal 
this  sum.  A  reference  was  therefore  unneccessary ;  it  could  not 
have  benefited  the  complainant. 

There  is  no  error  in  the  decree  and  it  must  be  aSrmed. 


RUGELY  &  HARRISON  vs.  ROBINSON  et  al. 

I?.  &  H.  filed  their  bill  in  equity  against  E.  T.  R.  and  W.  R.,  seeking- 
to  condemn  to  the  satisfaction  of  a  jndgment  at  law,  which  they  had 
obtained  against  the  said  E.  T.  R.,  (on  wbich  judgment  an  execiitipa' 
had  been  issued  and  leturned  "No  property  found.")  his  interest  in 
certain  lands  and  slaves  which  had  been  bequeathed  by  his  father 
to  W.  R.,  "  to  have  and  to  hold  the  same  in  trust  for  the  benefit  of 
E.  T.  R.,  but  the  same  shall  not  be  subject  to  the  payment  of  any 
ilebt  that  he  may  owe,  nor  shall  the  rents  and  profits  of  the  land  or' 
the  hire  of  the  slaves  be  applied  for  tlie  same  object,  but  the  same'' 
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shall  be  held  for  the  use  and  benefit  of  the  said  E.  T.  R.  and  his  farn- 
ily,  during  the  term  of  his  natural  life,  and  from  and  after  his  death  to 
the  use  of  such  persons  as  the  same  may  be  devised  and  bequeathed 
by  the  said  E.  T.  R.  in  his  will;  and  in  the  event  no  will  shall  be 
made,  then  to  the  heirs  at  law  of  the  said  E.  T.  R."  The  defendant 
insisted  that  he  did  not  have  such  an  interest  in  the  property  ,be.- 
queathed  as  could  be  subjected  to  the  payment  of  his  debts,  and  also 
relied  on  his  discharge  under  the  Bankrupt  Act,  obtained  subsequently 
to  the  rendition  of  the  judgment  against  him.  R.&H.did  not  prove 
their  claim  in  the  Bankrupt  Court  against  E.  T.  R.,  nor  was  his  inter- 
e.st  in  the  trust  property  surrendered  in  his  schedule  by  E.  T  R.  'The 
Chancellor  dismissed  the  bill,  but  the  Appellate  Court  reversed  hi.s 
decree,  and  held  that  the  interest  of  E.  T.  R.  in  that  portion  of  the 
property  from  the  employment  of  which  a  revenue  was  to  be  derived 
•was  capable  of  separation  by  an  account  ascertaining  his  share  in 
the  nett  product,  and  that  such  share,  when  so  ascertained,  was  lia- 
ble to  he  subjected  to  the  payment  of  his  debts.  The  cause  was  re- 
manded, that  an  account  might  be  taken,  and  that  other  parties  might 
be  added.  The  bill  was  amended  by  making  the  wife  and  children 
of  E.  T.  R.,  and  also  the  assignee  in  bankruptcy,  parties  defendants. 
It  was  proved,  inter  alia,  that  after  the  testator  had  made  his  said  will, 
he  verbally  requested  W.  R.  to  give  to  said  E.  T.  R.  a  certain  ware- 
house and  ten  acres  of  land  ;  that  W.  R  afterwards  refused  to  com- 
ply with  this  request,  but  permitted  E.  T.  R.  to  rent  out  the  property. 
and  receive  tlie  rent  for  three  or  four  years;  that  T.,  to  whom  the 
property  was  rented  for  one  year,  executed  his  note  for  the  rent  pay- 
able to  \V.  R.,  together  with  a  mortgage  on  two  slaves,  to  secure  its 
payment;  that  the  slaves  were  sold  under  the  mortgage,  and  pur- 
chased by  W.  R.  in  his  own  name,  and  were  afterwards  delivered  by 
him  to  E.  T.  R.;  that  E.  T.  R.  had  purchased  three  negroes  from  W. 
R.,  which  were  to  be  paid  for  out  of  the  trust  estate,  but  the  purchase 
money  had  not  been  paid.  W.  R.  claimed  to  have  a  mortgage  on 
said  three  negroes  for  the  payment  of  the  purchase  money,  but  no 
proof  was  made  relative  to  it     It  was  held — 

1 .  That  the  correctness  of  the  former  decision  of  the  Appellate  Court 
could  not  be  questioned,  either  by  the  assignee  in  bankruptcy  or 
by  the  wife  and  children  of  E.  T.  R,,  inasmuch  as  the  former  wan 
not  injured  by  said  decision,  and  the  interest  of  the  latter  was  fully 

•   represented  before  the  court  at  that  time  by  the  trustee. 

2.  That  the  amendment  only  put  in  issue  such  facts  as  would  avoid 
the  discharge  in  bankruptcy,  which  the  original  defendants  had 

*  set  up,  or  show  that  it  did  not  operate  on  the  property  sought  to 
t.i"  be  condemned,  and  was  therefore  not  obnoxious  to  the  objection 
of  making  a  new  case  different  from  that  presented  by  the  originfil 
pill. 
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■A>  3.  That  the  legal  title  to  the  slaves  purchased  under  the  mortgage 
did  not  vest  in  E.  T.  R.  until  the  delivery  to  him,  and  until  that 
time  he  did  not  have  such  a  beneficial  interest  in  them  as  could  be 
subjected  by  his  creditors,  at  law  or  in  equity,  to  the  satisfaction 
of  their  demands. 

4.  That  the  omission  of  E;  T.  R.  to  include  in  his  schedule  his  inter- 
est in  the  trnst  jiropertj,  thus  bequeathed  by  his  father,  was  not 
such  a  fraud  or  wilful  concealment  as  would  vacate  m  toto  his  cer- 
tificate of  discharge  as  a  bankrupt. 

5.  That  a  charge  in  the  bill  that  the  failure  of  E.  T.  R.  to  surrender 
in  his  schedule  his  interest  in  the  trust  property  amounted  in  law  to 
a  fraud  which  .should  vacate  his  discharge,  was  not-equivalent  to 
a  charge  of  fraud  or  wilful  concealment  of  his  property. 

6.  That  although  it  is  a  general  rule,  that  to  enable  the  creditor  of  a 
bankrupt  to  maintain  a  suit  in  equity  to  subject  to  the  satisfaction 
of  his  ilebt  jiroperty  belonging  to  the  bankrupt,  he  must  allege  in 
his  bill  some  collusion  between  the  assignee  and  tl»e  debtor,  or 
that  the  assignee  refuses  to  bring  suit,  yet  v/hen  the  assignee  has 
neglected  for  more  than  five  years  to  institute  proceediiigs  to  ob- 
tain the  condeinuation  of  the  bankrupt's  interest- in  certain  trust 
property,  and  in  the  meantime  a  creditor  has  ferreted  out  that  in-' 
terest,  and  after  a  protracted  litigation,  obtained  a  decree  subjecting 
it  to  the  satisfacti(ni  of  his  debt,  the  assignee  will  be  pre.^umed  to 
have  abaudoned  his  claim,  and  he  cannot  assert  it  against  such 
creditor. 

7.'  The  assignee  having  no  claim  to  the  property  which  he  could  as- 
sert against  the  complainants,  none  of  the  other  defendants  could 
lake  advantage  of  E.  T.  R."s  disciiarge  under  the  Bankrupt  Act. 

8.  That  the  State  courts  have  jurisdiction  of  the«;ase  established  by 
the  bill,  answers  and  evidence.     The  rules  of  interpretation  which' 
obtain  in  the  Federal  court.<*  as  to  the  construction  of  the  Bankrupt 
Act  will  be  applied  by  the  State  courts. 

9.  That  VV.  R.  and  E.  T.  R  hayii>g  admitted  in  theirauswers  the  due 
issuance  and  return  of  the  execution  against  E.  T.  R.,  an  objection 
to  the  sufficiency  of  the  return  could  not  afterwards  be  raised, 
either  by  them  or  any  of  the  other  defendants, 

le.  That  a  defendant  cannot  raise  the  objection  that  an  execution 
was  not  sent  to  the  county  of  his  resideiice,  unless  he  shows  that 
he  had  visible  property  in  that  county  which  was  liable  to  its  sat- 
isfaction. 

H.  Tliat  the  other  creditors  of  E.  T.  R.  were  not  ceressary  parties. 

I'i.  That  it  was  not  necessary  or  proper,  in  stating  the  account,  that 
any  allowance  should  be  reported  for  the  family  of  E.  T.  R. 

»■*;«  That  E.  T.  R.  wasiiot  entitled  to  compensation  for  his  scrricee^ 
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in  superintending  the  trust  estate,  no  such  claim  having  been  set  ^ 
up  in  his  answer,  and  no  proof  made  before  the  master  of  any 
contract  between  him  and  Irustee  for  such  compensation. 
14,  That  the  three  negroes  which  were  purchased  from  W.  R.  by  E.  ■ 
T.  R.  were  properly  taken  into  the  estimate  in  stating  the  account. 

Error  to  tlio  Chancery  Court  of- Lowndes.     Tried  before 
the  Hon.  J.  W.  Lesesne. 

This  caso  was  before  tlie  Supreme  Court  at  the  June  Term  ■ 
1846,  and  is  reported  in  10  Ala.  702.  Rugely  &  Harrison,  the 
complainants,  had  obtained  a  judgment  at  law  in  1836  against 
Eli  T.  Robinson  and  Edward  Couch,  on  which  an  execution  had 
been  regularly  issued  and  returned  "No  property  found."  In 
1844  they  filed  their  bill  in  equity  against  Eli  T.  Robinson  and 
William  Robinson,  seeking  to  condemn  to  the  satisfaction  of  their 
judgment  Eli's  interest  in  certain  property,  consisting  of  lands, 
negroes  and  other  piersonal  property,  which  had  been  bequeathed 
by  his  father.  Tod  Robinson,  to  William  in  trust  for  Eli.  The 
language  of  the  clause  is  as  follows,  viz  :  "  I  give  and  bequeath 
unto  my  son  William  Robinson,  and  his  heirs,  all  that  tract  of 
land,"  &c.,  (here  follows  a  description  of  the  property,)  "to 
have  and  to  hold  the  same  in  trust  for  the  benefit  of  my  son  Eli 
Robinson ;  but  the  same  shall  not  be  liable  for  the  payment  of 
any  debt  that  he  may  owe,  nor  shall  the  rents  and  profits  of  the 
lands  or  the  hire  of  the  slaves  be  applied  for  the  same  object ; 
but  the  same  shall  be  held  for  the  use  and  benefit  of  the  said  Eli 
T.  Robinson  and  his  family  during  the  term  of  the  said  EU's  nat- 
ural life,  and  from  and  after  his  death  to  the  use  of  such  persons 
a3  the  same  may  be  devised  and  bequeathed  by  the  said  Eli  T» 
llobinson  in  his  will ;  and  in  the  event  no  will  shall  be  made,  then 
to  the  heirs  at  law  of  the  said  Eli."  The  defendaa:it  in  his  an- 
swer, among  other  things,  set  up  his  discharge  under  the  Bank- 
rupt law,  obtained  in  1843-.  The  Chancellor  dismissed  the  bill, 
but  his  decree  was  reversed  by  the  Supreme  Court,  and  the  cause 
remanded,  that  an  account  might  be  taken  to  ascertain  the  share 
ei'  Eli  in  the  nett  product  of  the  trust  property  from  the  employ-  - 
ment  of  which  a  revenue  was  to  be  derived,  and  also  to  bring  in 
tlie  assignee  in  bankruptcy,  and  the  wife  and  children  of  Eli. 
The  account  was  taken  accordingly,  and  the  necessary,  parties -^ 
aided,  and  the  cause  now  comes  back-  to  the  Supreme  Court  oa- 
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cross  assignments  of  error  by  the  complainants,  and  the  several 
defendants.  The  errors  assigned,  and  the  points  raised  by  each 
party,  appear  in  the  briefs,  and  in  the  opinion  of  the  court. 

Saffold  for  Rugely  &  Harrison  : 

1.  Is  the  former  decision  of  this  case  by  the  Supreme  Court 
binding  on  the  wife  and  children  of  EU  T.  Robinson  and  the  as- 
signee in  bankruptcy?  The  amendment  does  not  make  a  new 
case.  It  is  founded  on  the  allegations  of  the  answer,  and  the 
new  defendants  set  up  no  new  defence.  The  interest  of  the  as- 
signee consists  in  haA'ing  the  property  condemned,  and  the  in- 
terest of  the  wife  and  children  was  fully  represented  and  protec- 
ted before  the  court.— 10  Ala.  702;  4S.  &  P.  62 ;  1  Por.  321 ; 
1  Wheat.  304 ;  2  A.  K.  Marsh.  353.;  7  Wheat.  58 ;  12  Pet. 
488;  3  How.  413;  see  also  Ram  on  Judgments,  53,127-28-29, 
1.34,  137  ;  1  Wm.  Black.  264 ;  3  Bing.  599 ;  8  Durn.  &  E. 
503  ;  3  Barn.  &  Adol.  17 ;  1  Lord  Raymond,  516 ;  6  Bam.  & 
-Cres.  566  ;  4  Barn.  &  Adol.  38  ;  3  AiL  16. 

2.  Conceding  that  the  former  opinion  is  not  conclu.sive  on  thi.s 
court,  still  it  should  be  supported^  because  it  correctly  asserts 
the  law.  See  10  Ala.  702  ;  and  cases  there  cited  on  brief  and 
in  opinions. 

3.  As  to  the  assignment  that  the  assignee  should  be  allowed 
to  come  in  and  claim  this  interest  of  Eli's.     The  interest  sought 
to  be  condemned  was  never  claimed  by,  the  assignee,    except  in 
his  answer  to  the  amended  biU  in  this  case.     He  was  not  bound 
to  incur  costs  in  such  a  case  as  this,  by  instituting  legal  pro 
ceedings  to  condemn  this  property  ;  nor  can  he  now  como  in,  an 
wrest  it  from  complainants,  who  have  succeeded  in  obtaining  it 
condemnation  after  an  expensive  litigation  of  six  years.     H 
ought  to  have  asserted  his  claim  in  a  proper  way,   and  within  ; 
reasonable  time,  two  years  at  least.     By  not  asserting  it  withii; 
that  time  he  will  be  held  to  have  waived  it. — Eden  on  Bank-- 
ruptcy,  344,  (32  Law.  Lib.  263 ;)  1  Henry  Black.  665 ;  2  ib. 
402  ;  4  Term  R.  193  ;  3  Swanst.  365  ;  3  Meriv.  279  ;  1  Branch 
219 ;  1  U.  S.  (annual)  Dig.  86,  §  122 ;  13  Ala.  388 ;  6  Law 
R.  (Nov.  1843,)  313 ;  4  Johns,  R.  556  ;  4  Johns.  Ch.  691 ;  8 
Sm.  &  Mar.  710;  9  ib,  27 ;  1  Sandford's  Ch.  R.  135  ;  8  Ala. 
194  ;  12  ib.  666. 

4.  As  to  the  jurisdiction  of  the  State  Courts.  There  is  r'" 
CO  fTiioi'  <3orrTq«K  •nj  vt-^i"^  p^taoo  • 
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proof  that  complainants  had  any  notice  of  the  proceedings  iii 
bankruptcy  ;  they  never  .proved  their  claim  in  the  Federal 
'Courts ;  the  property  sought  to  be  condemned  was  never  sur- 
^•endered  by  the  bankrupt;  the  assignee  has  not  taken  any  pro- 
per step  to  subject  it;  the  bill  charges  fraud  in  the  omission  to. 
surrender  it ;  there  is  no  proof  that  there  are  any  other  credi- 
tors.—8  Ala.  198-200 ;  12  ib.  666 ;  6  Law  Reporter,  (Nov. 
1843,)  313 ;  8  Smedes  &  M.  710  ;  9  ib.  27. 

5.  As  to  the  error  assigned  by  the  wife  and  children  of  E.  T. 
R.,  that  as  to  them  there  is  no  proof  of  complainants'  demand, 
this  is  founded  on  a  mistake  of  fact,  as  the  record  shows. 

6.  The  negroes  Andrew,  Parmelia  and  George  should  have 
been  condemned  absolutely  to  the  satisfaction  of  complainants' 
debt.  The  answers  ofE.  T.  R.  andW.  R.,  and  the  proof  estab- 
Hsh conclusively,  that  there  was  a  secret  trust  in  these  negroes, 
for  the  benefit  of  E.  T.  R.  W.  R.  had  allowed  him  to  receive 
the  rents  of  the  warehouse,  &c.,  for  several  years,  and  there  is 
no  difference  between  the  receipt  of  the  rent  in  negroes,  and  the 
receipt  in  money. 

Williams  &  Campbell,  'contra: 

The  former  decision  of  the  court  is  not  conclusive  either  on  the 
assignee  or  the  wife  and  children  of  E.  T.  R.  The  court  only 
'decided  that  they  were  necessary  parties,  and  explicitly  reserv- 
<'d  the  question  of  the  sufficiency  of  the  bill  and  its  allegations 
as  to  them.  The  interest  of  EU  vested  in  the  assignee;  Rugely 
and  Harrison  had  no  lien  which  was  protected  by  the  bankrupt 
iict.  Their  judgment  did  not  bind  the  lands  devised  to  W.  Ro- 
binson in  trust  for  Eli»  There  was  nothing  to  intercept  the 
operation  of  the  bankrupt  act. 

The  bill  is  fatally  defective  for  the  want  of  those  averments 
which  are  necessary  to  give  the  court  jurisdiction.  Before  the- 
<'oraplainants  could  sue  for  this  property,  they  should  have 
)a-oved  their  demand,  and  applied  to  the  bankrupt  court  to  com-' 
pel  the  assignee  to  sue  for  its  recovery.  They  cannot  depart 
from  the  court  of  exclusive  juriodiction,  and  without  a  compli- 
ance with  any  of  its  rules  and  orders,  and  seek  to  collect  theii* 
debt  out  of  property  which  was  never  surrendered  by  the  bank- 
rupt, nor  claimed  by  the  assignee.  There  must  be  a  special  ground 
laid  in  the  bill,  to  the  effect,  that  the  District  Court  had  been 
;ipplied  to,  and  had  refused  to  act,  or  that  the  ass!gn3e  had  been 
27 
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applied  to,  and  had  refused  to  act,  or  there  must  be  a  charge  ot 
collusion  or  fraud.  The  assignee  could  have  recovered  the  interest 
of  the  bankrupt  by  a  summary  application  to  the  bankrupt  court, 
or  by  a  direct  suit,  and  he  would  have  held  it  for  those  creditors 
who  proved  their  demands. — Story's  Eq.  PI.  §§  516-726-495  ;  1 
Young  &  C.  172;  11  Con.  Eng.  Ch.  R.  306  ;  8  Sim.  28;  1 
Johns.  Ch.  305;  8  Ala.  694  ;  3  How.  292 ;  Calvert  on  Part.  199.. 

The  bill  is  equally  defective  in  the  averments  and  proofs  ne- 
cessary to  give  the  court  control  of  the  cause.  It  must  be  shown 
that  the  defendant  was  sued  to  judgment,  and  an  execution  issu- 
ed to  the  county  of  his  residence,  and  returned  "  no  property 
found."  The  averment  of  residence  is  made,  but  it  is  denied  by 
the  answer,  and  is  not  supported  by  proof.  The  execution  was 
returned  "  nulla  bona,^*  which  is  a  nullity. — Reid  v.  Wheaton,. 
7  Paige,  663  ;  1  Dana,  516 ;  1  Clarke's  Ch.  R.  265-315 ;  1 
Ala.  104  ;  7  ib.  318;  14  ib.  753;  10  ib.  483;  1  Barb.  &  H.. 
Dig.  339 ;  3  JMylne  &  Craig,  407. 

Even  if  the  averments  were  sufficient,  the  decree  would  be  er- 
roneous. It  should  have  been  in  favor  of  all  the  creditors. — 1' 
Hill's  Ch.  R.  338  ;  4  Johns.  Ch:  619. 

The  interest  of  Eli  in  the  trust  property  was  not  such  as  could 
be  subjected  by  his  creditors  to  the  payment  of  his  debts.  He- 
Jiftd  no  legal  estate,  but  only  a  "  use  or  benefit"  such  as  could 
not  be  reached  by  his  creditors.  The  trustee  would  have  violat- 
ed his  duty,  if  he  had  allowed  any  other  interest.  The  general 
proposition  laid  down  by  the  court,  in  their  opinion  condemning 
this  interest,  is  too  absolute.  No  consideration  is  allowed  to  the 
will  of  the  testator,  which  is  sacrificed  to  what  is  termed  "public 
l)oIicy."  Public  policy  requires  that  a  man  shall  not  have  an. 
estate  provided  for  his  separate  enjoyment,  and  yet  not  liable 
to  his  debts.  The  manifest  intention  of  the  testator  was  that 
Eli  should  only  have  such  an  interest  as  could  not  be  subjected, 
by  his  creditors.  They  liad  no  claim  upon  the  testator's  bounty,, 
nnd  cannot  complain  of  any  disposition  that  he  may  choose  to 
make  of  his  propertj'.  The  proper  inquiry  would  have  been,, 
not  whether  Eli's  interest  could  be  separated,  but  whether  the 
trustee  could  possibly  appl}^  the  property  for  the  benefit  of  EJi 
and  his  family  as  directed  by  the  will,  and  yet  give  Eli  a  sepa- 
rate interest.  The  whole  object  of  the  trust  was  for  the  joi7ii 
ys€  and  benefit ^  and  coriimon  evjoyment  of  the  family. 
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CHILTON,  J. — This  case  has  been  twice  argued,  and  we- 
proceed,  with  all  possible  brevity  and  simplicity,  to  decide  the 
questions  raised  by  the  cross  assignments  of  error.  When  the 
cause  was  in  this  court  at  a  previous  term,  (see  10  Ala.  R.  702), 
it  was  held  by  our  predecessors,  that  as  to  the  property  be- 
queathed by  the  will  of  Tod  Robinson  to  William  Robinson,  for 
the  use  and  benefit  of  Eli  T.  Robinson  and  his  family,  and  from, 
the  employment  of  Avhich  a  revenue  was  to  be  derived,  the  inter- 
est of  Eli  was  capable  of  separation  by  an  .account  ascertaining 
bis  share  in  the  nett  product,  and  that  such  share  when  so  as- 
certained, was  liable  to  be  subjected  to  the  payment  of  his  debts.. 

The  case  was  remanded  to  the  Chancery  Court  for  a  defect 
of  parties,  and  after  its  return  to  that  court,  the  wife  and  chil- 
dren of  Eli  Robinson,  as  also  Edward  F.  Comegys,  the  assignee 
in  bankruptcy,  were  added  as  parties  defendants,  by  an  amend- 
ment to  the  original  bill. 

1.  The  counsel  for  the  defendants  insist  that  the  former  deci- 
sion of  this  court  should  not  be  considered  as  conclusive  upon  the 
rights  of  these  new  defendants  who  were  not  then  before  the 
court ;  and  they  strenuously  oontend  that  the  court  in  that  opin- 
ion mistook  the  law.  Are  we  at  hberty  to  disregard  tlie  former 
decision,  were  we  disposed  to  do  so,  or  is  it  obligatory  upon  us  as 
settling  the  law  of  this  easel  Ordinarily  courts  very  properly 
vefuse  to  determine  questions  affecting  the  merits  of  a  cause,  in 
the  absence  of  any  person  who  is  a  necessary  party,  and  whose- 
Interest  may  be  prejudiced  by  such  decision,  for  the  obvious  rea- 
i^on  that  the  rights  of  no  one  should  be  judicially  determined, 
without  affording  him  an  opportunity  of  protecting  them.  With- 
out, however,,  now  deciding  what  would  be  the  correct  rule  when 
the  decision  affects  the  rights  of  parties  wholly  unrepresented 
upon  the  former  trial,  it  is  quite  sufficient  in  this  ease  to  observe, 
that  Comegys  has  not  been  injuriously  affected  by  the  previous 
decision,  since,  if  he  has  any  interest  in  this  fund,  that  interest 
consists  in  having  it  declared  subject  to  Eli's  debts,  and  this  is 
the  gist  of  the  opinion  sought  to  be  avoidod.  And  as  to  the  wife 
and  children  of  Eli,  they  were  represented,  or  rather  their  inter- 
fst  was  protected  by  the  trustee,  at  whose  instance  the  question 
of  the  liability  of  Eli's  interest  Avas  raised,  and  ably  argued  be- 
tbre  and  pressed  upon  the  court,  as  the  report  of  the  case  will 
ghow.     We  see  nothing  in  this  case  "which  would  justify  us  ia 
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departing  from  the  well  established  rule,  that  •when  a  case  is 
brought  the  second  time  before  this  court,  we  will  not  question 
the  correctness  of  the  law  under  which  it  was  first  decided- — 
Meredith  v.  Nash,  4  S.  &  P.  62 ;  Gee  v.  Williamson,  1  Por. 
321 ;  Goodwin  v.  McGehee,  15  Ala.  R.  239. 

2.  But  it  is  argued  that  the  amendment  makes  a  new  case, 
and  that  consequently  it  should  have  been  disallowed.  We  do 
not  think  so.  The  object  of  the  original  bill  was  to  subject  the 
equitable  estate  of  Eli  in  the  hands  of  William,  to  the  satisfac- 
tion of  the  complainants'  judgment,  which  remained  unsatisfied 
after  exhausting  their  legal  remedy.  The  defendants  seek  to 
avail  themselves  of  Eli's  bankruptcy,  as  a  defence  to  the  bill. 
To  meet  this  defence,  it  became  indispensable  for  the  complain- 
ants to  put  in  issue  such  facts,  as  would  either  avoid  the  dis- 
charge entirely,  or  show  that  it  did  not  operate  upon  the  pro- 
perty sought  to  be  condemned,  and  this  office  the  amendment  to 
the  bill  in  the  case  before  us  appropriately  performs. — See  the 
opinion  in  this  case,  10  Ala.  702. 

3.  Having  disposed  of  these  preliminary  points  respecting  the 
former  decision,  and  the  case  authorized  to  be  made  by  it,  we 
proceed  to  the  consideration  of  the  alleged  error  assigned  by 
Hugely  and  Harrison  ;  namely,  that  the  chancellor  should  have 
condemned  three  slaves,  Andrew,  Parmelia  and  George,  to  the 
satisfaction  of  their  judgment,  and  should  have  decreed  them  to 
be  sold,  and  the  proceeds  appropriated  accordingl3^ 

We  have  examined  this  voluminous  record  Avith  much  care  to 
arrive  at  a  correct  knowledge  of  the  situation  of  this  property, 
and  we  think  it  very  clear,  that  no  trust  was  created  by  the  ver- 
bal request  made  by  Tod  Robinson  of  William,  to  give  to  Eli 
the  ware-house  and  ten  acres  of  ground  at  Lochranza.  It  was 
a  request  w^hich  William  had  an  election  to  comply  with,  or  not, 
at  his  pleasure,  and  the  court  of  equity  could  not  have  compel- 
led him  to  comply  with  it.  W^illiam,  however,  refused  to  com- 
ply with  his  father's  request,  but  allowed  Eli  to  rent  the  pro- 
perty, and  to  receive  the  rents  for  three  or  four  years.  It  ap- 
pears that  the  property  was  rented  to  one  Tully,  who  executed  his 
note  for  the  same  payable  to  William,  together  with  a  mortgage 
on  two  of  these  slaves  to  secure  the  payment  of  the  same.  The 
i^laves  were  sold  under  the  mortgage,  and  purchased  in  Wilham'.s 
aarae  by  one  Conly,  on  the  6th  day  of  March,  1843)  William 
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l-efusing  to  allow  anj  thing  to  be  done  in  relation  to  this  matter 
except  in  his  own  name.  He  then  put  them  in  possession  of  Eli, 
and.  they  were  worked  in  the  crop  with  the  other  hands.  As- 
auming  that  the  receipt  of  the  rent  by  Eli,  mentioned  in  the  an- 
swers of  defendants,  was  in  these  slaves,  the  question  arises,  be- 
ing a  gift  inter  vivos,  when  did  it  become  complete  so  as  to  vest 
the  beneficial  property  in  the  donee?  To  answer  this  question, 
we  have  but  to  suppose  that  William,  after  he  had  purchased 
these  slaves,  had  refused  to  deliver  them  to  Eli,  could  the  latter 
have  maintained  any  action  for  their  recovery  1  It  is  very  cer- 
tain he  could  not.  It  is  essential  to  a  gift  inter  vivos,  that  there 
be  a  delivery  to  the  donee,  and  that  the  property  in  the  thing 
given  immediately  pass  to  him,  and  that  it  be  irrevocable  by  the 
donor.  An  exception  to  this  rule  obtains  when  the  gift  is  by 
deed,  duly  consummated. — Banks  v.  Marksberry,  5  Lit.  R.  278; 
Duncan's  Adm'r  v.  Duncans,  ibid,  12 ;  Hunley  v.  Hunley,  15 
Ala.  104,  and  cases  cited.  In  such  case  the  execution  and  de- 
livery of  the  deed  passes  the  property  and  renders  the  gift'  irre- 
vocable.— lb.  This  gift,  being  by  parol,  was  incomplete  before 
the  delivery  of  the  property;  and  Avhere  it  is  incomplete,  equity 
will  not  interfere  to  complete  it,  but  will  leave  the  parties  where 
the  law  finds  them. — 2  Story's  Eq.  Juris.  §  706,  a,  and  cases 
there  cited.  Conceding,  then,  that  the  delivery  of  these  slaves 
by  William  to  Eli  perfected  the  gift,  we  are  of  opinion  that  an- 
terior to  that  period  William  reserved  a  control  over  the  rent 
and  the  notes  given  therefor,  inconsistent  with  the  idea  of  abso- 
lute property  in  Eli.  It  follows,  therefore,  as  these  slaves  were 
delivered  to  Eli  after  he  was  declared  a  bankrupt  by  the  decree 
of  the  District  Court,  they  are  not  subject  to  the  complainants' 
demand,  unless  they  can  set  aside  his  discharge  for  fraud  or  wil- 
ful concealment  of  his  effects,  which  should  have  been  rendered  in 
his  schedule  which  accompanied  his  petition, 

4.  Let. us  then  address  ourselves  to  this  inquiry,  as  the  next 
in  order.  Conceding  that  EU's  interest  in  the  property  be- 
queathed by  the  will  of  his  father  to  William,  in  trust  for  the 
benefit  of  himself  and  family,  was  such  as  should  have  been  sur- 
rendered by  him  on  his  petition,  and  that  he  failed  to  embrace  it 
in  his  schedule,  it  does  not  necessarily  follow  that  the  effect  of 
such  failure  is  to  vacate  in  toto  the  certificate  of  discharge.  It 
is  hardly  to  be  expected  in  any  case,  that  an  applicant  for  the 
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benefit  of  the  Bankrupt  Act  should  be  able  to  set  forth  every 
article  of  property  and  every  interest  which  he  may  have.  Some 
he  omit  through  mistake ;  others  he  may,  consistently  with  the 
utmost  good  faith,  conclude  do  not  pass  to  the  assignee  under 
the  decree  in  bankruptcy,  and  therefore  need  not  be  mentioned 
by  him.  The  interest  above  alluded  to,  we  think,  is  of  such  a 
character  as  to  forbid  the  inference  of  fraud  as  a  legal  conclusion 
from  the  bankrupt's  omission  to  set  it  forth  in  his  schedule  of 
effects.  Its  liability  to  the  administration  in  bankruptcy  was  a 
question  of  much  difficulty— one  upon  which  learned  jurists  have 
differed,  and  upon  which  this  court  was  divided,  when  called  upon 
■after  solemn  argument  judicially  to  determine  it.- — 10  Ala.  702. 
That  the  bankrupt,  unskilled  as  we  presume  he  is  in  intricate 
legal  questions,  should  have  supposed  it  not  subject,  and  have 
acted  upon  such  supposition,  certainly  is  no  evidence  of  the  want 
of  purity  of  intention,  which  should  overthrow  his  discharge  and 
stamp  his  conduct  as  fraudulent. 

To  set  aside  the  discharge,  there  must  he  fraud  or  wilful  con- 
realment  of  his  property  or  rights  of  property  on  the  part  of  the 
bankrupt.  This  is  neither  averred  in  the  bill  nor  shown  anywhere 
in  the  record  before  us.  True,  the  amendment  to  the  bill  charges 
that  Eli's  failure  to  render  it  in  his  schedule  amounted  to  a  fraud 
in  law  which  should  vacate  the  discharge.  But  this  is  but  the  as- 
sertion of  an  erroneous  legal  proposition  by  the  pleader,  unauthor- 
ized by  the  fact  upon  which  he  predicates  it. — See  Lend  v.  Pierce, 
12  Shep.  233 ;  Robison  v.  Wadsworth,  8  Met.  70 ;  Bumside  v. 
Brigham,  ib.  75.  It  results  from  this  view,  that  the  Chancellor 
did  not  err  in  refusing  to  condemn  these  slaves,  and  that  they 
are  not  liable,  having  been  acquired  after  the  discharge  in  bank- 
ruptcy, to  the  complainants'  demand. 

5.  Let  us  next  proceed  to  examine  the  errors  assigned  by  the 
defendants  below.  Their  main  objection  is,  that  immediately 
upon  the  decree  in  bankruptcy,  the  interest  which  Eli  had  in 
this  property,  (if  he  had  such  interest  as  was  subject  to  his 
debts)  passed  to  the  assignee,  and  that  the  creditors,  who  have 
no  lien  which  can  override  the  decree  in  bankruptcy,  cannot  re- 
sort to  a  court  of  equity  without  alleging  in  the  bill  that  the  as- 
i^ignee  refuses  to  sue  for  the  pi'operty,  or  that  he  colludes  with 
the  other  defendants,  or  some  of  them,  with  respect  to  the  inter- 
est sought  to  be  condemned. 
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It  is  readily  conceded,  as  a  general  rule,  that  after  a  person  has 
become  bankrupt  and  assignees  are  appointed,  neither  the  bank- 
rupt nor  any  of  the  creditors  can  ordinarily  maintain  any  suit 
against  a  debtor  to  his  estate,  or  to  reduce  any  of  his  property  into 
,possession ;  for  the  right  belongs  to  the  assignees,  and  to  give  the 
creditor  an  equitable  right  of  action,  he  must  aver  in  his  bill 
some  collusion  between  the  assignee  and  the  other  party,  or  that 
the  assignee  refuses  to  bring  suit  for  the  benefit  of  the  bank- 
rupt and  of  his  estate. — Story's  Eq.  PL  §  516-  These  cer- 
tainly constitute  the  ordinary  grounds  upon  which  the  aid  of  the 
court  of  equity  is  invoked ;  but  it  by  no  means  follows  that  they 
are  the  only  facts  Avhich  give  jurisdiction.  Cases  may  and  do 
arise,  the  peculiar  circumstances  of  which  call  fully  as  loudly  for 
equitable  interposition,  in  order  to  prevent  a  failure  of  justice. 
We  think  the  case  before  us  is  one  of  them,  as  a  brief  sketch  of 
-it  from  the  record  may  suffice  to  show. 

The  complainants  having  obtained  a  judgment  at  law  in  March, 
1836,  and  a  return  of  "  nulla  bona^'  by  the  sheriff  of  the  county 
in  which  the  judgment  was  rendered,  on  the  18th  September, 
1844,  filed  their  bill,  alleging  that  they  had  exhausted  their  le- 
gal remedy,  and  that  the  defendant  had  property  bequeathed  in 
trust  for  his  benefit,  and  praying  that  his  interest  might  be  sub- 
jected to  the  satisfaction  of  their  demand.  In  reply  to  this  de- 
mand, the  judgment  debtor  denies  that  the  interest  sought  to  be 
■condemned  is  subject,  and  insists  also  as  a  defence,  that  on  the 
9th  September,  1842,  he  filed  his  petition  in  bankruptcy  and  ob- 
tained his  certificate  of  discharge  on  the  25th  of  May,  1848. 
A  protracted,  and  doubtless  very  expensive  litigation  ensued. 
The  chancellor  dismissed  the  bill,  but  this  court  reversed  his  de- 
cree and  remanded  the  cause.  In  this  proceeding  it  is  ascertain- 
ed that  the  assignee  in  bankruptcy  is  a  necessary  party.  He 
was  brought  in  by  an  amendment  filed  30th  October,  1846.  Af- 
ter a  delay  of  some  nine  months,  the  assignee  answers  the  bill, 
and  denies  the  right  of  the  State  court  to  entertain  jurisdiction 
of  the  cause.  He  insists  upon  his  right  to  the  property  which 
the  bill  seeks  to  condemn,  and  says  that  he  has  never  abandoned 
it,  but  claims  it  for  the  benefit  of  the  creditors  of  the  estate.  Ic 
appears  from  his  answer  that  Eli  T.  Robinson  was  declared  a 
bankrupt  on  the  7th  day  of  December,  1842.  It  thus  appears 
that  near  five  years  intervened  after  the  decree  in  bankruptcy. 
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and  about  three  years  after  the  original  bill  was  exhibited,  be  - 
fore  any  claim  was  set  up  by  the  assignee,  whereas,  the  bank- 
rupt statute  required  that  "  all  the  proceedings  in  bankruptcy 
in  each  case,  shall,  if  practicable,  be  finally  adjusted,  settled 
and  brought  to  a  close  by  the  court,  within  two  years  after  the 
decree  declaring  the  bankruptcy  ;"  and  that  "no  suit  at  law  or 
in  equity  shall  in  any  ease  be  maintainable  by  or  against  such  as- 
signee, or  by  or  against  any  person  claiming  an  adverse  inter- 
est, touching  the  property  or  rights  of  property  of  the  bank- 
nipt,  in  any  court  whatsoever,  unless  the  same  shall  be  brought 
within  two  years  after  the  declaration  and  decree  of  bankrupt-- 
cy,  or  after  the  cause  of  suit  shall  have  first  accrued."  Not- 
Avithstahding  this  provision  for  the  speedy  settlement  of  bank- 
rupts' estates,  and  although  this  litigation  was  in  progress,  and 
the  bankrupt  had  control  and  possession  of  this  property  from 
1843,  deriving  his  interest  from  the  will  of  his  father,  proved 
and  admitted  upon  the  public  records  of  the  county  in  1838,  we 
say,  notwithstanding  all  this,  no  claim  is  set  up  on  the  part  of 
the  assignee  to  Eli's  interest,  nor  any  effort  made  to  investigate 
the  character  of  his  title.  No  proceedings  whatever  were  insti- 
tuted in  the  bankrupt  court,  or  elsewhere,  by  him,  to  subject  this 
interest  to  the  administration  in  bankruptcy.  And  now,  that 
more  than  six  years  have  elapsed  since  the  original  bill  was  filed, 
while  the  record  exhibits  the  assignee  as  contesting  the  com- 
plainant's right  to  subject  this  property,  it  fails  to  show  that  he 
has  taken,  or  intends  to  take,  -any  steps  to  subject  it  himself. 
He  says  he  claims  this  property,  and  ought  to  be  allowed  to  as- 
sert such  claim  for  the  benefit  of  the  bankrupt's  creditors ;  but 
lie  does  not  show  that  any  creditors  proved  their  demands  in  the 
bankrupt  court.  He  claims  it,  but  not  until  after  the  complainants 
liave,  by  a  protracted  suit,  ferreted  it  out  and  obtained  the  opin- 
ion of  this  court  subjecting  it.  He  comiects  his  claim  with  no 
proposal  to  become  the  receiver  of  it  for  distribution  by  the  ap- 
pointment of  the  court,  nor  docs  he  tender  any  amends  for  the  ex- 
pense which  the  complainants  have  incurred-  in  condemning  it. 
Under  such  circumstances  we  feel  fully  justified,  and  indeed  re- 
ffuired,  by  our  view  of  the  law,  to  regard  his  claim  as  clamor  et 
preeterea  nihil. 

fJ  We  will  not  say  that  under  all  the  circumstances  attending 
this  interest,  the  assignee  in  bankruptcy  was  bound  to  make  anjr 
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effort  to  subject  the  property,  or  separate  the  interest  of  Eli.  It 
has  been  held,  and  we  think  correctlyy  that  although  all  the  prop- 
erty and  rights  of  property  of  the  bankrupt  are,  by  the  decree., 
vested  in  the  assignee,  still  he  is  not  bound  in  all  cases  to  take 
possession  of  every  part. — 6  Law  Rep.  313.  There  may  be 
rights  of  property  of  such  doubtful  character,  and  hedged  about 
with  so  much  of  difficulty  and  embarrassment,  as  to  require 
more  expense  to  arrive  at  them  than  they  would  profit  the  estate 
when  obtained.  In  such  case  the  assignee  should  be  allowed  tO' 
exercise  a  sound  discretion  at  his  peril,  and  if  he  acts  in  good- 
faith,  and  uses  due  caution,  a  court  of  equity  would  always  pro- 
tect him. 

In  Copeland  v.  Stephens,  (1  B.  &  A.  5Y3,)  cited  in  the  above 
case,  it  was  held  that  under  the  English  bankrupt  law,  the  as- 
signee was  not  bound  with  regard  to  leasehold  estates  to  take  the 
lease  and  charge  the  estate  with  the  payment  of  the  rent,  be- 
cause the  rent  may  be  more  than  the  value  of  the  lease,  and  thus 
a  burthen  rather  than  a  benefit  would  be  derived  to  the  estate- 
So  in  regard  to  this  case,  it  may  be  that  the  interest  of  the  cred- 
itors has  been  promoted  by  the  failure  of  the  assignee  to  take 
any  steps  to  recover  the  interest  of  Eli.  Having  this  election- 
whether  to  proceed  or  not  for  its  recovery,  he  should  have  exer- 
cised it  within  a  reasonable  time ;  at  least,  Ave  think,  within  two 
•years  from  the  time  of  the  decree,  within  which  period,  the  act 
contemplates  the  whole  business  shall  be  brought  to  a  close. 
Failing  to  proceed,  the  creditor  haxi  the  right  to  regard  his  claim 
as  abandoned,  and  to  proceed,  after  the  assignee  had  neglected^ 
to  do  so  for  an  unreasonable  length  of  time,  to  subject  the  in- 
terest, disregarding  the  assignee's  claim.  To  turn  the  complain- 
ants out  of  court,  in  order  to  give  the  assignee  further  time  to 
elect,  after  what  has  transpired,  would,  in  our  opinion,  be  highly 
inequitable,  and  is  required  by  no  rule  of  law. 

6.  The  claim  of  the  assignee  aside,  it  is  quite  clear  that  the 
defendants  cannot  avail  themselves  of  the  discharge  of  EH,  to- 
protect  him  in  the  enjoyment  of  property  which  he  never  sur- 
rendered to  the  assignee  in  bankruptcy.  To  hold  that  the  as- 
signee should  hold  as  against  a  creditor  who  never  proved  his 
demand  in  the  bankrupt  court,  all  the  property  which  the  bank- 
rupt failed  to  render  in  his  schedule,  either  through  fraud  or 
mistake,  would  be  to  tender  a  premium  for  fraud  or  negligence^ 
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•  and  would  contravene  the  obvious  spirit  and  meaning  of  the  act. 
But  as  the  record  presents  this  case,  neither  this  property  nor 
these  complainants  have  had  any  connection  with  the  adminis- 

•  tration  of  the  bankrupt's  estate.  The  interest,  as  we  have  said, 
was  never  surrendered  or  claimed.     The  complainants  did  not 

-prove  their  demand  in  that  court,  nor  are  we  advised  that  they 
were  ever,  in  any  way,  notified  of  the  proceedings  there  had. 
Assuming,  then,  what  we  have  endeavored  to  show,  that  the  as- 
signee has  no  claim  which  he  can  interpose  to  defeat  the  com- 
plainants' right  to  a  condemnation  of  the  interest  of  Eli,  this 

-interest  remains  subject  to  be  decreed  in  satisfaction  of  their  de- 
mand as  though  no  decree  in  bankruptcy  had  been  obtained. 

7.  Neither  is  there  any  objection  to  the  State  court  entertain- 
ing jurisdiction.  The  bankrupt  court  in  a  proper  case,  and  on  p^ 
timely  application  by  the  assignee,  in  the  exercise  of  the  equity 
■  powers  which  were  considered  as  conferred  by  the  act,  in  order 

to  render  its  provisions  effectual,  might  perhaps  have  controlled 
the  parties  so  as  to  have  drawn  the  litigation  into  that  court ;  but 
nothing  of  this  kind  was  attempted  or  is  proposed  to  be  attempted. 
So  long  as  the  parties  are  left  free  to  proceed  in  the  State  Court, 
•that  court  will  administer  justice  between  them,  irrespective  of 
what  might  have  been  done  in  the  Federal  Courts,  applying  how- 
•ever  the  rules  of  interpetration  (^  the  bankrupt  act  which  ob- 
tain in  that  court,  when  they  are  applicable. — Russell  v.  Cheat- 
ham, 8  Sm.  &  Mar.  703,  and  cases  cited. 

8.  It  is  objected  that  the  complainants  have  not  exhausted 
^  their  legal  remedy,  the  return  upon  the  executicm  by  the  sheriff 

being  in  Latin,  "  nulla  hona^ 

Without  instituting  any  inquiry  as  to  the  sufficiency  of  this 
•return,  it  is  a  sufficient  answer  to  say  that  the  bill  charges  that 
•An  execution  issued  and  was  returned  "  no  property  found,"  and 
the  answers  of  the  only  parties  who  are  interested  in  the  con- 
demnation of  the  property  admit  the  return  as  charged,  so  that 
>iio  issue  is  made  by  the  pleadings,  and  no  question  was  raised 
-either  by  Eli  or  William  Robinson,  involving  an  inquiry  as  to 
whether  the  complainants  had  exhausted  their  legal  remedy. 

We  think  it  is  quite  sufficient  that  the  parties  against  whom 
the  decree  is  rendered,  and  the  only  parties  to  be  affected  by  it, 
distinctly  admit  the  due  issue  and  return  of  the  Ji.  fa. 

0.  The  objection,  that  the  execution  was  not  sent  to  the  county 
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of  the  defendant's  residence,  cannot  prevail,  because  it  is  not 
shown  that  the  defendant  had  property  in  that  county  on  which 
the  writ  could  have  been  levied.  If  the  defendant  desired  to 
avail  himself  of  such  objection,  and  to  turn  the  complainants 
round  to  pursue  their  legal  remedy  in  the  county  of  his  residence, 
he  must  show  that  he  has  visible  property  which  can  bo  taken 
in  satisfaction  in  that  county. — Brown  &  Dimmock  v.  Bates,  10 
Ala.  440  ;  Cassidy  v.  Meacham,  3  Paige  311. 

10.  The  objection  that  the  other  creditors  of  Eli  Robinson 
nvere  not  brought  before  the  court,  cannot  bo  allowed.  It  does 
not  appear  that  there  are  other  judgment  creditors,  and  as  we 
have  shown  the  fund  sought  to  be  subjected  is  unaffected  by  the 
proceedings  in  bankruptcy,  the  rights  of  the  complainants  are 
the  same  as  in  ordinary  cases  of  judgment  creditors  obtaining  a 
prior  right  of  satisfaction  by  the  use  of  superior  diligence  in  fir^t 
obtaining  their  judgment,  and  after  exhausting  their  legal  reme- 
dy being  the  first  to  file  their  bill,  by  Avhich  they  acquire  a  prior 
lien  upon  the  equitable  assets.  We  think  they  may  well  file  the 
bill  for  themselves  alone. — ^Hendricks  v.  Robinson,  2  Johns.  C. 
R.  288  ;  Eaton  v.  Patterson,  2  Stew.  &  Por.  9 ;  Lucas  v.  At- 
wood,  ib.  378. 

11.  The  first  three  exceptions  to  the  master's  report  were 
properly  overruled  by  the  chancellor.  The  Avill  of  Tod  Rob- 
inson does  not  provide  eo  nomine,  for  the  support  of  Eli  and 
his  family ;  but  the  property  is  bequeathed  to  William,  in  trust, 
&c.,  for  the  use  and  benefit  of  Eli  and  his  family.  The  interest 
of  Eli  being  capable  of  being  separated  from  that  of  the  other  ces- 
tuis  que  trust,  in  the  profits  arising  from  the  employment  of  the 
property,  as  was  previously  decided,  it  Avas  not  proper  to  make 
any  allowance  for  the  support  of  the  family,  that  not  being  the 
declared  object  of  the  trust.  This  point,  however,  is  substan- 
tially decided  by  the  previous  decision. — 10  Ala.  702. 

12.  As  to  the  claim  made,  for  the  first  time  before  the  mas- 
ter, for  the  allowance  of  overseer's  wages  to  Eli,  for  his  services 
in  superintending  the  business  of  the  trust  estate,  we  think  the 
views  of  the  chancellor  entirely  correct.  Such  demand  is  no 
where  put  in  issue  by  the  pleadings.  Eli,  in  the  account  fur- 
nished by  him  in  his  answer,  sets  up  no  claim  of  the  kind,  and 
it  does  not  appear  that  there  was  any  understanding  or  agree- 
ment between  him  and  the  trustee  that  he  should  have  compen- 
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Bation  for  his  services,  other  than  such  as  accrued  from  the  pos- 
session and  control  of  the  property.  He  voluntarily  assumed  to 
act,  and  cannot  make,  by  such  voluntary  services  performed 
without  request,  the  trust  estate  his  debtor  nolens  volens. 

13.  As  to  the  four  negroes,  Jake,  Abel,  George  and  William, 
which  were  purchased  and  to  be  paid  for  out  of  the  trust  estate, 
we  are  of  opinion  that  the  record  shows  no  reason  why  their  ser- 
vices may  not  be  taken  into  the  estimate,  as  the  other  trust  pro- 
perty. They  are  to  be  regarded  as  property  subject  to  the  in- 
cidents which  pertain  to  the  other  trust  estate,  notwithstanding 
they  may  not  have  been  paid  for,  the  trust  property  being  bound 
for  their  payment.  And  if  the  lien  which  William  Robinson  ha' 
upon  them  for  the  purchase  money  forbids,  by  its  provisions, 
that  the  product  of  their  labor  should  be  regarded  as  a  part  of 
the  trust  estate,  this  should  have  been  shown  by  the  production 
of  the  mortgage. 

14.  We  think  it  suflSciently  appears  from  the  report  of  the 
register,  that  the  slaves  Parmelia  and  Andrew  were  taken  into 
the  account  as  trust  property,  and  the  products  of  their  labor, 
so  far  as  Eli's  interest  was  concerned,  subjected  to  the  complain- 
ants' demand,  and  this  constituted  one  of  the  exceptions  taken 
by  the  defendants  below,  and  is  here  assigned  for  error.  We  have 
already  shown  that  these  slaves  must  be  regarded  as  the  prop- 
erty of  EU,  acquired  since  his  discharge.  That  William  re- 
tained the  control  over  the  rents,  taking  the  evidence  of  Tully's 
indebtedness  for  it  in  his  own  name,  as  also  the  mortgage,  to  pre- 
vent its  liability  to  Eli's  debts,  is  not  material.  He  was  not 
bound  to  give  it  to  Eli,  and  he  could  well  refuse  to  perfect  the 
gift  as  long  as  he  pleased,  with  the  avowed  object  of  preventing 
Eli's  creditors  from  interferino;  with  it.  And  so  lon^  as  it  re- 
mained  imperfect  for  want  of  delivery,  the  creditors  could  ac- 
«juire  no  right  to  subject  it.  When  the  delivery  was  made,  the 
property  in  the  thing  given  would  vest,  and  not  before,  although 
there  was  the  previously  declared  intention  to  give.  So  that 
we  think  the  argument  that  this  was  a  secret  parol  trust,  design- 
ed to  defraud  creditors,  is  not  sustained  by  the  record.  Had 
the  request  made  by  the  testator  of  his  son  William  created  a 
trust  in  favor  of  Eli,  then  the  argument  would  apply  with  much 
force ;  but  as  William  had  a  right  to  do  as  he  pleased  with  his 
own,  provided  be  injured  no  one,  it  i»  not  for  the  creditor  to  com- 
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plain  that  he  would  not  so  complete  the  gift  as  to  render  the  prop- 
erty liable  to  the  debts  of  the  donee.  It  is  clear  we  think  that 
he  did  not  complete  it  until  after  Eli's  discharge.  Hence  the 
property  is  not  subject  to  the  complainants'  demand.  It  follows 
that  the  court  erred  in  charging  the  product  of  the  labor  of  these 
two  slaves  as  trust  property  for  division.  They  should  not  have 
been  taken  into  the  estimate. 

We  believe  that  we  have  now  noticed  the  several  errors  as- 
signed, and  we  are  unable  to  perceive  any  error  in  the  record 
except  that  last  above  referred  to.  For  this,  the  decree  must 
be  reversed,  and  the  cause  remanded,  that  the  report  of  the  mas- 
ter may  be  corrected  as  to  the  slaves  Andrew  and  Parmeha.  In 
all  other  particulars,  the  decree  is  correct  and  must  be  affirmed. 
Let  Rugely  &  Harrison  pay  the  cost  of  this  court. 


Doe  ex  dem.  CHASTANG  vs.  DILL. 

I.  When  a  claimant  of  lands  situated  within  the  Territory  of  Lousiana 
has  appeared  before  the  commissioner  appointed  under  the  authority 
of  the  Act  of  Congress  of  April  12,  1812,  and  presented  his  petition 
claiming  title  by  grant  from  the  Spanish  Government,  but  produced 
no  written  evidence  of  title,  the  petition  alleging  that  the  same  had 
l«;en  lost  or  carried  away  by  the  Spanish  authorities,  and  the  com- 
juissioner  reports  favorably  to  his  claim,  which  is  afterwards  con- 
firmed by  the  Act  of  Congress  of  May  8,  1822,  the  title  of  the  claim- 
nut  is  founded  upon  the  report  of  the  commissioner  and  the  Act  of 
Congress  confirmatory  thereof,  and  not  upon  any  supposed  Spanish 
grant. 

~.  When  the  plaintiffin  ejectmentproves  that  the  ancestor  of  his  lessors 
appeared  before  the  United  States  commissioner  and  presented  his 
claim  to  certain  lands  within  the  Territory  of  Louisiana,  embracing 
the  lands  in  controversy,  that  the  commissioner  reported  favorably 
to  his  claim,  that  it  was  afterwards  confirmed  by  ihe  Act  of  Congress- 
nf  May  8,  1822,  and  that  the  register  and  receiver,  under  the  authoriy 
(^f  the  act.  afterwards  issued  a  certificate  of  confirmation  to  him,  ho 
.•^hows  sufficient  evidence  of  a  legal  title  to  support  the  act  of  ejcct- 
iricni. 
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Error  to  the  Circuit  Court  of  Mobile.     Tried  before  the 
Hon.  John  Bragg^ 

This  was  an  action  of  ejectment,  brought  by  the  plaintiflfs  to 
recover  of  the  defendant  a  lot  of  land  in  the  city  of  Mobile,  sit- 
uated on  the  North  side  of  Dauphin  street,  between  Royal  street 
and  the  river.  The  plaintiffs,  to  show  title  to  the  locus  in  quo, 
introduced  as  evidence  the  petition  of  Bazel  Chastang,  the  ex- 
ecutor of  John  Chastang,  deceased,  addressed  to  the  commis- 
sioner of  the  United  States,  appointed  to  ascertain  and  record 
claims  to  land  in  that  part  of  Louisiana  lying  east  of  Pearl  riv- 
er, in  which  he  claimed,  in  behalf  of  himself  and  the  other  leg- 
atees and  devisees  of  said  decedent,  a  lot  of  land  described  ai» 
follows  :  "  Lying  in  the  town  of  Mobile,  bounded  by  Rue  Royal  ^ 
that  is,  Royal  street,  and  the  river,  and  on  the  upper  side  of 
Rue  Conception,  fronting  one  hundred  and  fifty-five  feet  on  Rue 
Royal  and  two  hundred  and  eighty  feet  on  Rue  Conception." 
In  the  petition  it  is  also  stated  that  the  petitioner  believed  the 
lot  had  been  granted  to  his  father,  John  Chastang,  the  testator,, 
but  that  the  written  evidence  of  said  grant  had  been  lost  or  car- 
ried away  by  the  Spanish  authorities,  but  that  the  said  testator 
had  had  uninterrupted  possession  of  said  lot  for  thirty-two  or- 
three  years,  and  therefore  prayed  that  he  might  be  confirmed  in 
his  claim  to  said  let.  They  also  introduced  the  evidence  presen- 
ted to  the  commissioner,  showing  the  possession  of  their  father  ; 
also  his  will  devising  the  land  to  them  after  the  death  of  his 
friend  and  companion,  Louisa,  to  whom  he  devised  the  same  for 
life.  They  further  introduced  the  report  of  the  commissioner- 
upon  their  claim,  which  is  in  the  following  language :  "  Report 
No.  11.  Register  of  dairai  to  lands  in  the  District  East  of 
Pearl  river,  in  Louisiana,  founded  on  private  conveyances  which 
have  passed  through  the  hands  of  the  commandant,  but  which 
are  foundad,  as  the  claimant  supposes,  on  grants  lost  by  time  or 
accident.  No.  4.  By  whom  claimed,  Bazel  Chastang ;  original" 
claimant,  John  Chastang ;  quantity  claimed  in  feet,  front  145, 
depth  281,.  area  40,745 ;  where  situated.  Mobile ;  cultivation 
and  inhabitation,,  from  1782  to  1813;  '*  also,  the  remarks  of  the 
commissioner  upon  this  and  similar  claims,  which  are  as  follows  : 
*^  Though  the  original  grants  upon  which  the  preceding  claini.s 
axt  founded  have  been  lost,  yet  it  is  conceived  that  the  claims 
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to  such  lots  as  were  inhabited  and  cultivated  under  the  Spanish' 
government,  or  such  as  were  built  upon  by  the  permission  of  the- 
Spanish  authorities,  ought  to  be  confirmed.?'  Signed  "  William; 
Crawford,  commissioner."  The  plaintiffs  also  introduced  a,- 
transcript  from  the  land  office  at  St.  Stephens,. showing  that  a 
certificate  had  issued  to  them  as  for  a  confirmed  claim,  under  the 
t^iird  section  of  the  act  of  Congress  of  the  8th  of  May,  1822, , 
sliowing  the  number  of  the  certificate,  the  number  of  the  claim,, 
the  original  and  present  claimant,  and  also  the  quantity  confirm- 
ed, corresponding  in  amount  with  the  petition  and  report  of  the 
commissioner;  also  a  transcript  from  the  Register  of  Loca- 
tions,, from  which  it  appears  that  a  warrant  of  location  had  been; 
issued,  and  the  claim  ordered  to  be  located  so  as  to  not  interfere- 
with  the  claims  of  Henry  Baudain  or  that  of  Piere  Lucien,  and 
then  follows  a  diagram  ahowing  the  location  of  the  plaintiff's 
(ilaim  and  also  those  of  Henry  Baudain  and  Piere  Lucien.. 
There  was  also  parol  evidence  showing  that  John  Chastang,  in 
the  year  1782,  was  in  possession  of  a  lot  at  the  corner,  of  Royal- 
luid  Conception  streets,  now  called  Dauphin  street,  and  had  occu- 
pied it  for  many  years,  and  that  he  and  others  under  him  had 
occupied  it  until  his  death  in  the  year  1812.  There  was  a  con- 
flict in  the  testimony  as  to  the  extent  of  the  lot,  some  witnesses 
testifying  that  it  extended  to  the  river,  and  was  partially  cover- • 
ed  by  the  water  at  high  tides,. whilst  others  testified  that  it  was 
!:vubject  only  to  be  reached  by  the  vrater  at  extraordinary  high, 
tides,  and  that  between  the  lot  and  the  river,  there  Avas  a  low. 
flat  waste,  usually  wet,  and  some  places  covered  with  stagnant, 
water,  but  elevated  above  ordinary  high  water  mark..  The  wit- 
Mcsses  agreed  that  John  Chastang  had  enclosed  the  lot  with  a. 
picket  fence,  and  tliat  the  fence  extended  as  far  as  the  lot  could,, 
be  cultivated,  but  that  the  fence  did  not  extend  to  ordinary  high 
v.ater  mark,  and  most  of  the  witnesses  said  that  the  lot  sued  for. 
was  not  within  the  lines  of  said  picket  fence..  It  was  admitted, 
that  the  lot  sued  for  was  about  one  hundred  and  sixty  feet  from, 
Royal  street,  on  the  North  side  of  Dauphin,  and  within  the  lim- 
its of  the  chxim  as  presented  to  the  commissioner  by  Barzella, 
Chastang,  and  also  within  the  limits  of  that  claim  as  laid  down, 
in  the  official  survey,  the  form  of  which  Is  givea  by  an  exhibit, 
to  the  bill  of  exceptions. 

The  defendant,  in  support  of  his  claim,.,  produced  in  evidenca 
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the  third  volume  of  the  American  State  Papers  relating  to  the 
jmblic  lands,  and  read  that  portion  of  the  398th  page,  relating 
to  the  claim  of  Carman  Trazee,  being  claim  No.  2,  in  the  report 
<»f  the  commissioners,  the  substance  of  which  is,  that  Carman 
'Trazee  claimed  under  William  Plumbly,  a  lot  on  the  North  side 
of  Dauphin  street,  being  seventy-two  feet  deep  by  forty  feet, 
and  which  was  inhabited  and  cultivated  from  1813  up  to  1819 
by  the  claimant,  and  those  under  whom  he  claimed,  which  was 
recommended  for  confirmation ;  and  also  introduced  evidence 
showing  that  William  Plumbly  was  in  possession  under  a 
lease  from  William  Pollard,  in  the  fall  of  1813  or  1814,  and 
that  in  the  year  1814,  he  sold  portions  of  the  land  which  he  held^ 
under  Pollard  by  lease,  to  various  persons,  and  a  portion  of  the 
hais  in  quo  to  one  Shaflfer,  who  died,  and  that  Plumbly  execut- 
ed a  deed  to  his  widow,  who  intermarried  with  Carman  Trazee, 
in  whose  favor  the  report  of  the  commissioners  above  described 
was  made.  The  defendant  also  proved  that  he  had  acquired  by 
purchase  the  rights  of  Carman  Trazee.  To  show  an  outstand- 
ing title  in  another,  the  defendant  produced  a  Spanish  title  to 
Henry  Baudain,  his  application  to  the  commissioners  to  have  it 
recognized  and  confirmed,  the  report  of  the  commissioners  con- 
firming it,  its  subsequent  location  and  survey,  and  a  patent  there- 
upon issued  to  the  said  Baudain,  all  of  Avhich  are  referred  to  as 
part  of  the  bill  of  exceptions,  but  are  not  attached  thereto.  The 
jilaintiffs  then  proved  that  the  claimants  under  the  Baudain 
title  had  brought  suit  against  the  defendant,  but  had  been  de- 
feated on  the  ground  of  the  statute  of  limitations,  and  that  they 
had  not  been  in  possession  of  the  land  since  the  year  1815,  and 
that  the  lot  had  been  held  by  the  defendant,  and  those  under 
whom  he  claimed,  adversely  to  those  claiming  under  the  Baudain 
title,  since  that  time.  Upon  this  evidence,  the  court  instructed 
the  jury;  1st,  that  the  title  of  Baudain  was  not  a  valid  and  sub- 
sisting title,  and  need  not  be  regarded  by  the  jury.  The  court 
farther  charged,  that  the  plaintiff's  claim  was  founded  on  a  grant 
lost  by  time  or  accident,  and  the  fact  so  recognized  was  conclu- 
sive ;  that  by  the  act  of  Congress,  Carman  Trazee  was  to  be  en- 
titled to  a  grant  as  a  donation,  and  that  this  act  was  to  be  rc- 
j^arded  as  confirming  legal  titles  to  both  classes  of  claimants, 
iiud  under  tlic  act,  the  plaintiff's  title  was  the  best,  if  his  boun- 
daries included  the  locus  in  quo.     The  court  further  instructed 
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■the  jury,  that  the  act  of  Congress  confirmed  the  title  of  the  plam- 
tiffs  as  it  originally  stood,  and  that  they  were  not  to  regard  the 
confirmation  and  claim  of  the  plaintiffs  as  evidence  of  its  limits, 
but  that  the  plaintiff  must  satisfy  the  jury,  that  the  locus  in  quo 
was  within  the  limits  of  the  old  Spanish  grant,  and  if  they  were 
not  satisfied  of  this  fact,  that  the  plaintiffs  could  not  recover. 
The  plaintiffs  excepted  to  the  instructions  of  the  court,  except 
that  portion  relating  to  the  Baudain  title;  and  a  verdict  being 
returned  in  favor  of  the  defendant,  they  prosecute  a  writ  of  er- 
ror to  this  court. 

John  A.  Campbell,  for  plaintiff  in  error. 

Phillips,  contra  : 

The  act  of  1822,  in  reference  to  complete  grants,  uses  the 
words,  "are  hereby  recognized."  In  each  of  the  remaining 
sections  the  words  are  "  shall  be  confirmed  ;"  and  also  the 
words,  "  all  the  grants  and  confirmations  provided  to  be  made, 
by  this  act."  And  the  5th  section  provides  for  a  survey  and 
location,  and  also  for  a  decision  upon  conflicting  and  interfering 
claims. — Boatner  Y-.  Ventriss,  4  Cond.  La.  R.  654 ;  Garcia  v. 
Lee,  12  Pet.  512. 

It  is  evident  that  under  this  and  similar  acts,  the  title  is  not 
divested  out  of  the  United  States  until  the  issue  of  the  patent. 
—Mayor  v.  Eslava,  6  Ala.  740 ;  Hallctt  &  Walker  v.  Hunt,  T 
ib.  903 ;  Kennedy  v.  Townslcy,  IG  ib.  243 ;  Boatner  v.  Ven- 
triss, 4  Cond.  La.  G54;  Farmers'  Heirs,  11  Ala.  1042;  Bag- 
nell  v.  Broderick,  13  Pet.  448,  450 ;  Wilcox  v.  Jackson,  13  ib. 
516 ;  Pubhc  Land  Laws,  vol.  2,  p.  212,  712,  opinions  and  in- 
struction. 

It  is  not  denied  that  Congi*ess  may  pass  a  bill  by  force  of  an 
act  without  a  patent.  Such  was  the  case. — Strother  v.  Lucas, 
12  Pet.  411 ;  Gregnon  v.  Astor,  2  How.  344. 

The  number  of  feet  stated  in  the  abstract  presented  to  Con- 
gress, gives  no  location  of  the  lot,  and  the  act  of  Congress  does 
not  adopt  it.  It  is  not  conclusive  against  him,  a  fortiori  not 
conclusive  in  his  favor. — Mayor  &  Aldermen  v.  Eslava,  6  Ala. 
741 ;  Hallett  &  Walker  v.  Hunt,  7  ib.  901 ;  McCay  v.  Dillon, 
4  How.  446 ;  LeBois  v.  Bramell,  ib.  449: 

The  act  K)f  the  State  authorizes  the  holder  of  Such  a  title  to 
inaintaia  an  action  thereon,  and  for  this  purpose  considers  the 
28 
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legal  title  vested.  Btit  this  would  not  authorize  a  recovery  when- 
defendant  also  claims  title  under  the  government.  II  would  do- 
no  more  than  oust  a  trespasser. — Lewis  v.  Gognette,  3  8.  &  P. . 
1"96 ;  Rjder  v.  Innerarity,  4  ib.  14. 

But  as  between  two  incomplete  titles  derived  from  the  govern- 
ment, it  is  not  competent  for  the  State  to  declare  which  one 
sliould  prevail,  or  what  is  their  relative  dignity.     This  matter- 
is  within  the  exclusive  jurisdiction  of  Congress. — IB  Pet.  450  ;- 
Wilcox  V.  Jackson,  ib;  506. 

The  case  then  shows  that  by  the  same  act  of  Congress,  the 
government  agreed  with  the  plaintiff  and  defendant  that  it  would^ 
t'onfirm  them  in  their  respective  claims,  and  by  the  terms  of  that 
act  it  reserves  to  itself  the  right  to  survey  them,  and  if  found  ■ 
conflicting,,  to  decide  between  them.  A.  decision  by  the  Stat'.i 
o)urt  would  be  a  clear  usurpation  over  the  government' lands. 

The  plaintiff  therefore  had  no ^  title  as  against  the  defendant, - 
and  the  charge  was  mor6  favorable  to  him  than  the  law  warrants,, 
and  the  court  will  not  therefore  consider  the  error  assigned. — 
Fanner's  Heirs,  11  Ala.  1049. 

The  document  ofifcred  was  no  survey  as  required  by  the  act  of 
Congress.  It  was  a  mere  extract  from  a  map  of  the  city,  exe- 
tmted  by  the  surveyor,  without  any  foundation  on  any  act  of  Con  - 
gross,  and  if  it  had  been  regarded  as  a  survey,  would  have 
shown  the  plaintiff  out  of  court,,  as  the  location  of  the  Baudaiu 
title  left  the  party  only  140  feet.  As  to  tliis  map,  see  2  Pub.-. 
Land  Laws  841,  instruction  and  opinions. 

Dx\RGAN,  C-  J. — The  government  of  the  United  States 
having  acquired  the  territory  of  Louisiana  by  the  treaty  conclu- 
ded at  Paris  on  the  30th  of  April,  1803,  it  became  necessary  to  ■ 
ascertain  the  lands  which  had  been  granted  to  individuals  in  tiro 
ceded  territory  by  the  different  sovereigns,  through  whose  hands 
it  had  passed.  VntW  this  was  done,  it  could  not  be  known  what 
lands  were  private  property,  nor  what  public  domain.  To  do 
this,  to  distinguish  the  private  from  the  public  laud,  commission- 
ers from  time  to  time  were  appointed,  wliose  duty  it  was  to  es- 
;«mine  into  all  claims  presented  to  them,  to  make  a  record  of 
such  claims,  and  report  them  to  the  Secretary  of  the  Treasury, 
together  with  their  opinion  as  to  their  validity.  It  was  also 
made  the  duty,  of  all  claimants  to  land  to  present  their  claims 
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to  the  commissioners,  to  be  examined  and  recorded  in  the  manner 
and  within  the  time  prescribed  by  the  several  acts,  and  the  con- 
sequence of  their  neglect  was  declared  to  be,  that  the  claim' 
should  never  afterwards  be  recognized  or  confirmed  bj  the  Uni- 
ted States,  nor  should  any  grant,  order  of  survey,  deed,  convey -- 
ance,  or  other  written  evidence,  which  should  not  be  recorded  as 
directed  in  said  acts,  ever  be  considered  or  admitted  as- evidence 
in  any  court,  against  a  grant  derived  from  the  United  States,- 
William  Crawford  was  appointed  commissioner  for  the  district 
lying  between  the  Pearl  and  Perdido  rivers,  under  the  authority 
of  the  act  of  the  25th  April,  1812,  (see  Land  Laws,  vol,  1, 606,) 
and  before  him  Fazel  Chastang  appeared  and  presented  his 
claim,  on  behalf  of  himself  and  the  other  devisees  of  John  Chas-- 
t'ang,  his  father.  It  is  alleged  in  his  petition  that  the  lot  lies  in 
the  city  of  Mobile,-  bounded  by  Rue  Royal  atud  the  river,  on  the 
upper  side  of  Rue  Conception,  now  known  as  Dauphin  street, 
fronting  one  hundred  and  fifty-fiVe  feet  on  Rue  Royal,  and  two 
hundred  and  eighty-one  feet  on  Rue  Conception.  It  is  also  sta- 
ted that  the  petitioner  believed  that  the  lot  had  been  granted  to 
his  father,  but  that  the  vmtten  evidence  of  said  grant  had  been 
lost  or  carried  away  by  the  Spanish  authorities,  and  that  his  fa- 
tlier  had  had  uninterrupted  possession  of  the  lot  for  thirty-two  or 
three  years.  The  applicant  offered  as  evidence  of  his  claim,  to 
the  commissioner,  the  will  of  his  father,-  John  Chastang,  by 
which  he  devised  the  lot  to  his  "friend  and  companion,  Louisa,"' 
during  her  life,  and  after  her  death  to  the  lessors  of  the  plaintiff,- 
He  also  proved  by  the  depositions  of  two  witnesses,  that  the  tes- 
tator had  possessed  and  enjoyed  the  lot,  as  stated  in  his  petition,, 
but  offered  no  grant  or  other  written  evidence,  showing  title  iri 
the  testator. 

At  this  stage  of  the  plaintiff's  title  it  may  be  well  to  consider 
what  title  did  the  applicant  present  to  the  commissioner  ?  What 
title  did  he  show  as  against  the  government  of  the  United  States, 
in  the  testator,  through  whose  v/ill  he  claimed  I  All  will  at  once 
admit,  that  he  stood  at  the  mercy  of  the  government,  without  any 
legal  title  whatever.  The  possession  of  the  testator,  and  the 
idea  or  possibility  that  the  Spanish  authorities  may  have  granted 
the  lot  to  him,  the  evidence  of  which  was  lost,  might  very  well 
form  a  reason  or  an  inducement  why  the  government  of  the  Uni- 
ted States  should  grant  a  title  to  the  applicant,  but  such  cvi»- 
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dance  showed  no  title  in  the  testator  that  could  avail  him  as 
against  the  government,  or  one  deriving  title  from  the  United 
States.  The  only  evidence  of  title  in  the  testator,  if  indeed  it 
could  be  called  evidence,  was  the  quiet  possesion  of  the  lot  for 
thirty-two  or  three  years.  This  evidence  would  avail  nothing 
as  against  a  patentee  of  the  government,  or  one  deriving  title 
from  the  United  States. — Kennedy's  Ex'r.  v.  The  Heirs  of 
Townsley,  16  Ala.  239. 

The  plaintiffs  must  therefore  rely,  as  in  fact  they  do,  upon  the 
report  of  the  commissioner,  and  the  act  of  Congress  of  the  8th 
of  May,  1822,  confirmatory  thereof,  as  the  source  of  their  title; 
and  to  the  extent  that  they  can  show  title  under  this  act,  they 
have  title  without  any  regard  to  the  boundaries  of  the  supposed 
Spanish  grant.  We  must  therefore  look  to  the  commissioner's 
report,  and  to  the  act  of  Congress  confirming  it,  to  ascertain  the 
character  and  extent  of  the  plaintiffs'  title.  The  commissioner 
reported  the  claim  as  one  founded  on  a  private  conveyance  that 
had  passed  through  the  office  of  the  commandant,  but  recom- 
mended its  confirmation  on  the  ground  that  it  had  been  possess- 
ed and  cultivated  by  the  testator  from  the  year  1782  until  the 
year  1812.  His  report  gives  the  dimensions  of  the  lot  as  de- 
scribed in  the  petition,  but  not  its  boundaries.  On  the  8th  day 
of  May,  1822,  Congress  passed  an  act  entitled  "  an  act  confirm- 
ing claims  to  lots  in  the  town  of  Mobile,  and  to  lands  in  the  for- 
mer province  of  Louisiana,  which  claims  have  been  reported  fa- 
vorably on  by  the  commissioner,"  the  third  section  of  which  is 
in  the  following  language  :  "  That  all  claims  in  the  toAvn  afore- 
said, reported  as  aforesaid,  and  contained  in  the  reports  of  the 
commissioners,  and  of  the  register  and  receiver  acting  as  com- 
missioner, founded  on  private  conveyances  which  have  passed 
•through  the  ofiice  of  the  commandant,  or  other  evidence,  but 
founded,  as  the  claimant  alleges,  upon  grants  lost  by  time  or  ac- 
cident^ and  which  ought,  in  the  opinion  of  the  commissioners,  to 
be  confirmed,  shall  be  confirmed  in  the  same  manner  as  if  the 
titles  were  in  existence.  Provided,  that  in  all  such  claims,  when 
the  quantity  claimed  is  not  ascertained,  no  one  claim  shall  be 
confirmed  for  a  quantity  more  than  seven  thousand  two  hundred 
square  feet." 

The  fifth  section  of  the  act  authorizes  the  registers  and  re- 
ceivers to  direct  the  manner  in  which  all  claims  to  land  confirmed 
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by  the  act  shall  be  surveyed,  and  also  to  decide  between  all 
claims  interfering  or  conflicting  with  each  other. 

Under  the  provisions  of  this  act  the  register  and  receiver  is- 
sued to  the  plaintiffs  a  certificate  of  confirmation,  and  also  a 
w^arrant  of  survey,  by  which  the  surveyor  was  directed  to  locate 
the  plaintiffs'  claim  so  as  not  to  interfere  with  the  claims  of 
Henry  Baudain  or  Piere  Lucien.  The  plaintiffs  also  introduced 
a  diagram,  or  plat,  of  said  lot,  taken  from  the  map  of  the  city 
of  Mobile,  which  was  approved  of  by  the  Surveyor  General  and 
deposited  in  the  oflBce  of  the  register  and  receiver  at  St.  Ste- 
phens, which  shows  that  the  plaintiffs'  lot  had  a  front  on  Dau- 
phin street  of  about  one  hundred  and  thirty-two  feet,  but  there 
was  no  other  evidence  that  the  claim  was  located  or  surveyed 
under  the  authority  of  the  warrant.  This  is,  in  substance,  the 
written  evidence  of  the  plaintiffs'  title,  and  it  is  insisted  that 
they  failed  to  show  such  a  title  as  will  support  the  action  of 
ejectment.  We  are,  however,  constrained  to  hold  otherwise.  In 
the  case  of  Hallettv.  Eslava,  (2  Stewart,  115,)  the  plaintiff's  ti- 
tle was  derived  under  the  same  act  of  Congress,  and  he  offered 
in  evidence  a  certificate  of  confirmation  issued  by  the  register 
and  receiver  in  pursuance  thereof,  and  the  only  question  was, 
whether  the  plaintiff  had  offered  such  evidence  of  legal  title  as 
would  support  the  action  of  ejectment.  It  was  held  sufiicient 
under  our  act  of  the  Legislature,  passed  in  1812. — Clay's  Dig. 
311.  This  d^ecision  has  never  been  overruled,  but  on  the  con- 
trary, has  been  affirmed  in  several  subsequent  cases. — See  3 
Stewart  &  Por.  105  ;  also  Lewis  v.  Gognette,  ib.  180 ;  Ryder  v. 
Innerarity,  4  ib.  14 ;  Eslava  v.  The  Heirs  of  Farmer,  7  Ala. 
543.  Under  the  influence  of  these  decisions  we  must  hold  that 
the  title  shown  by  the  plaintiffs  is  such  as  must  prevail  at  law, 
unless  in  the  defence  a  better  title  was  shown  by  the  defendant. 
We,  however,  think  it  unnecessary  at  this  time,  to  examine  the 
title  introduced  by  the  defendant,  for,  under  the  instructions  of 
the  court,  it  became  unnecessary  for  the  jury  to  consider  of  any 
other  fact  than  this,  whether  the  locus  in  quo  was  within  the 
limits  of  the  supposed  Spanish  grant.  This  instruction  evident- 
ly made  the  Spanish  Government  the  source  of  the  plaintiffs'  ti- 
tle, and  the  quantity  to  which  they  were  entitled  to  depend  upon 
their  old  Spanish  grant.  But  it  is  manifest  that  they  offered  no 
evidence  of  a  written  grant  from  the  government  of  Spain,  and 
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it  is  equally  clear  that  their  only  source  of  title  is  the  act  of 
•Congress  confirming  the  commissioner's  report,  to  which  we  have 
referred.  Nor  is  it  material  to  inquire,  in  what  manner  that  act 
gives  title  to  the  plaintiflfs,  that  is,  whether  it  be  considered  as  a 
statutory  grant,  or  as  an  acknowledgment  on  the  part  of  our  gov- 
ernment that  Spain  had  granted  the  lot  to  the  ancestor  of  the 
plaintiffs,  and  thus  giving  them  title  as  it  were,  by  way  of  es- 
toppel. In  whatever  mode  it  may  be  considered  that  the  plain- 
tiffs acquired  title,  one  thing  is  certain — they  acquired  it  under 
the  act  of  1822,  and  not  from  the  King  of  Spain.  They  there- 
fore have  the  quantity  this  act  gives  them,  and  jio  more,  without 
regard  to  the  supposed  boundaries  of  a  Spanish  grant.  We 
are  fully  sustained  in  this  view  by  two  recent  decisions  of  the  Su- 
preme Court  of  the  United  States,  to  wit,  the  cases  of  Menard's 
Heirs  v.  Massey,  (8  How.  293,)  and  BisseU  v.  Penrose,  (ib.  317.) 
We  come,  therefore,  to  the  conclusion,  that  the  court  erred  in 
charging  the  jury  that  they  must  find  for  the  defendant  unless 
they  were  satisfied  that  the  locus  in  quo  was  within  the  limits  of 
the  plaintiffs'  old  Spanish  grant.  As  the  questions  raised  on 
the  defendant's  title  are  not  presented  in  such  a  manner  as  re^ 
quires  us  now  to  decide  them,  we  shall  postpone  their  considera- 
tion until  they  are  directly  presented,  and  in  such  a  manner  as 
will  enable  us  to  pronounce  a  judgment  upon  the  merits  of  hi^ 
defence. 
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3 .  A  record  is  not  evidence  of  any  fact  which  can  only  be  inferred  froni. 
it  by  argument. 

2.  Admissions  which  have  been  acted  on  by  others  are  conclusive 
against  the  party  making  them,  in  all  cases  between  him  and  the 
person  whose  conduct  he  has  influenced.  It  is  immaterial  whether 
the  admission  be  true  or  false,  whether  expressly  made  or  only  to  be 
inferred  from  the  conduct  of  the  party,  it  being  the  fact  that  another 
person  has  been  misled  by  it,  that  renders  it  .conclusive. 
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3.  A  person  claiming  title  under  one  who  is  estopped  is  also  bound  by 
the  estoppel,  unless  it  is  fraudulent. 

4.  H.,  who  was  the  son-in-law  of  the  plaintiff's  testator,  had  posses- 
sion of  the  slave  in  controversy  at  the  time  of  the  testator's  death, 
under  a  parol  gift  to  his  wife.  The  plaintifT  as  executor  demanded 
the  slave,  to  be  appraisied  as  part  of  his  testator's  estate,  and  H.  de- 
livered her  up,  admitting  that  she  belonged  to  the  estate.  The  slave 
\v'as  inventoriedand  appraised,  and  H.  afterwards  hired  her  from  the 
plaintiff  and  executed  his  note  for  the  hire.  While  thus  in  posses- 
sion of  the  slave  H.  sold  her  to  F  ,  who  sold  her  to  R.,  against  whom 
the  executor  brought  detinue  to  recover  her.  To  prove  that  the 
slave  had  been  charged  to  him  as  the  property  of  the  estate,  the 
plaintiff  offered  a  transcript  of  a  suit  in  chancery  previously  insti- 
tuted by  himself  for  a  tinal  settlement  of  the  «state.    It  tms  held, 

1.  That  the  record  was  inadmissible  for  that  purpose,  unless  offered 
in  connection  with  other  proof.  The  fact  which  it  sought  to  es- 
tablish can  only  be  collected  from  the  transcript,  if  at  all,  by  infer- 
ence from  the  character  and  objects  of  the  suit. 
..2.  That  H.  is  estopped,  as  against  the  executor,  from  setting  up  title 
to  the  slave  under  parol  gift  from  the  testator. 

3.  That  the  defendant  claiming  under  H.  is  also  bound  by  the  es- 
toppel, unless  it  is  fraudulent. 

Error   to   -the  Circuit  Court  of  Talladega.     Tried  before 
the-  Hon.  John  J.  Woodward. 

This  was  an  action  of  detinue  instituted  by  the  plaintiff  in 
error,  as  executor  of  Kinchen  Carr,  deceased,  against  Remson, 
for  the  recovery  of  a  negro  girl  named  Lucinda.  The  plaintiff 
produced  a  certified  copy  of  the  last  will  and  testament  of  said 
Carr,  which  was  duly  admitted  to  probate  in  Habersham  county, 
Georgia.  By  said  -will,  said  testator  bequeathed  said  negro  to 
Joel  Hunt,  in  trust  for  his  wife  Catharine,  who  was  testator's 
daughter,  during  her  natural  life,  and  after  her  death  to  the 
heirs  of  her  body.  It  w^s  proved  at  the  trial,  that  Hunt  had 
possession  of  the  negro,  at  the  time  of  testator's  death,  and  se- 
veral years  previously,  under  a  parol  gift  from  him  to  Hunt's 
wife.;  that  he  delivered  her  to  the  executor,  on  his  demanding 
her,  to  be  appraised  as  part  of  the  estate,  and  admitted  that  she 
"was  a  part  of  the  estate ;  that  she  was  inventoried  and  apprais- 
•  ed  accordingly,  and  remained  in  the  possession,  and  under  the 
.control  of  the  executor,  for  .more  ithan  a  year  afterwurds.;  that 
Hunt  hired  her  from  the  executor,  and  gave  his  note  for  the  hire, 
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and  while  thus  in  his  possession,  sold  her  to  one  Finley,  who 
brought  her  to  Alabama,  and  sold  her  to  defendant. 

The  plaintiflf  offered  in  evidence  a  transcript  of  a  suit  in  Chan- 
cery in  Georgia,  instituted  by  himself  as  executor  of  Carr  for  a- 
final  settlement  of  his  testator^s  estate.  The  transcript  was  of- 
fered, in  the  language  of  the  bill  of  exceptions,  "for  the  purpose 
of  showing  that  said  estate  had  been  declared  insolvent,  and  to 
show  the  amount  of  negroes  which  had  been  charged  against  the 
plaintiff  as  executor."  The  transcript  was  excluded  by  the 
court,  to  which  the  plaintiff  excepted. 

The  court  charged  the  jury  in  substance ;  first,  that  although 
Hunt  had  delivered  up  the  said  negro  to  the  executor,  on  his  de- 
manding her,  to  be  appraised  as  a  part  of  Carr's  estate,  and  she 
was  appraised  accordingly,  with  the  knowledge  and  consent  of 
Hunt,  and  afterwards  hired  by  him  from  the  executor,,  yet  if 
they  believed  that  Hunt  had  a  perfect  title  by  parol  gift  from 
the  testator,  to  his  daughter  Catharine,  and  acted  under  a  mis- 
take as  to  his  right  to  the  property,  the  plaintiff  could  not  re- 
cover J  and  secondly,  that  although  Hunt's  title  to  the  negro 
might  be  perfect  by  parol  gift,  yet  he  might  waive  it,  and  claim 
under  the  will  only,  but  if  they  believed  that  he  did  thus  waive 
his  original  right,  and  consent  to  hold  under  the  will,  still  the 
plaintiff  could  not  recover  if  they  believed  that  the  defendant 
was  a  bona  fide  purchaser  for  a  valuable  consideration  without 
notice  of  such  waiver.  The  plaintiff  excepted  to  the  exclusion  of 
the  transcript,  and  to.  the  charges  given,  and  now  assigns  them  • 
as  error* 

White  &  Parsons,  for  plaintiff  in  error  : 

1.  The  delivery  of  this  slave  by  Hunt,  under  whom  the  de- 
fendant claims,  to  the  plaintiff,  as  the  property  of  his  testator, . 
for  appraisement,  was  a  deliberate  act,  done  with  a  full  know- 
ledge of  all  the  facts  in  relation  to  his  own  rights,  or  those  of" 
his  wife  Catharine ;  for  the  record  shows  that  when  the  plaintiff 
called  on  him  to  deliver  all  the  property  belonging  to  Carr  in  his> 
possession,  he  brought  forward  the  slave  sued  for,  and  some- 
other  articles,  but  refused  to  surrender  others,  saying  "  Car^ 
had  given  them  to  his  wife  Catharine."  The  mistake  then,  if 
any,  was  not  as  to  the  facts,  but  as  to  the  law,  and  this  will  not 
avail  him.    Moreover,  the  plaintiff  used  no  artifice  qu  persua-. 
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sion,  but  simply  discharged  his  duty  as  executor  in  good  faith  by 
demanding  the  surrender  of  such  property  as  belonged  to  Carr's 
estate  in  his  possession.*— See  Haden  v.  Ware,  15  Ala.  159;: 
also,  Champlin  v.  Laytin,  18  Wend.  410,  and  the  cases  cited  in 
the  opinion  of  the  court. 

2.  The  promissory  note  given  for  the  hire  not  only  acknow- 
ledges, by  the  act  of  hiring,  the  paramount  title  of  the  plain- 
tiff, but  it  contains  an  express  stipulation  "  to  return  said  slave 
at  any  and  all  times."  Here  is  another  deliberate  act,  recog- 
nizing the  title  of  the  plaintiff  as  executor  of  Carry's  estate  to 
this  slave.  It  is  manifest  "  under  these  circumstances,  he  can- 
not be  allowed  afterwards  to  dispute  that  title  on  grounds  with 
which  he  was  well  acquainted,  when  he  made  the  admission." — 
See  Gosling  v.  Birnie,  7  Bingham,  156,  in  C.  L.  R.  vol.  20; 
Keiner  v.  Saunders,  6  Adolph.  &  Ellis,  515,  vol.  33  ;  Story  on 
Bailments,  293;  ib.  Agency;  McNeill  v.  Phillips,  1  McCord, 
392 ;  Manning  v.  Norwood,  2  Const.  R.  S.  C.  413  ;  Harris  v. 
Watson,  2  B.  &  C.  540  ;  Stephens  v.  Tain,  9  Cow.  274 ;  Jack- 
son V.  Spear,  7  Wend.  401;  Phillips  &  Brown,  v.  Hall,  8  Wend. 
610 ;  Osgood  v.  Dewey.  13  Johns  240 ;  Stonard  v.  Duncan, 
2  Camp.  344;  Comyn's  Dig.  tit.  Estop.  [193]  A.  &  B.;  Bean 
v.  Welsh,  17  Ala.  R.  770  ;  Winston  v.  Weathersby,  1  Nott 
&  McCbrd,  373,  and  cases  cited. 

3.  The  facts  and  circumstances  show  sufficient  to  put  a  man 
of  ordinary  prudence  upon  inquiry  ;,  and  if  he  disregarded  them, 
he  must  sustain  the  loss;  "because  the  vendor  of  a  chattel,  al- 
though in  actual  possession,  can  convey  only  such  title  as  he 
has,  and  cannot  by  his  sale  divest  the  title  of  another,  who 
neither  assents  to,  nor  recognizes  his  act." — See  Lyde  v.  Tay- 
lor, 17  Ala.  274 ;  Williams  v.  Marie,  11  Wend.  80 ;  Everett 
V.  Coffin,  6  ib.  609 ;  Wheelwright  v.  Depeyster,  1  Johns.  470; 
Walker  v.  Miller,  11  Ala.  1082.  "And  when  he  holds  them  in 
a  fiduciary  capacity,  with  no  express  or  implied  right  obtained 
from  the  owner  to  sell,  or  otherwise  dispose  of  them,  as  where 
he  is  a  bailee,  or  trustee,  he  cannot  make  a  valid  sale  of  them, 
so  as  to  divest  the  actual  owner  of  his  right  to  reclaim  them  from 
any  person,  although  such  person,  may  have  bought  them  bona 

/d€."— Story's  Sales,  §§  201488,  and  HilUard  on  Sales,  p.  24-- 
25  ;  Parsons  v.  Webb,  8  Greenl.  38.. 

4.  It  is  further  contended,,  that  in.  delivering  the  slayfi  to» 
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•.plaintiff,  as  the  property  of  Carr's  estate,  thereby  inducing  him 
to  include  her  in  his  inventory  and  appraisement,  at  the  vahia- 

ition  of  four  hundred  dollars,   the  defendant    Hunt  is  estop- 

;.ped  to  deny  the  plaintiff^s  right  to  the  slave,  because  the  inven- 
tory and  return  are  at  h&st  prima  facie  evidence  against  him  in 

:  a  final  settlement  of  the  estate ;  and  to  overturn  it,  he  must 
show  that  Carr  had  made  a  valid  gift  to  Hunt.     The  evidence, 

'  to  say  the  least,  is  conflicting  on  this  point,  and  it  is  doubtful 
how  a  jury  would  find  on  that  question.  Is  not  this  a  burthen 
cast  upon  the  plaintiff  by  the  voluntary  and  deliberate  act  of 
Hunt,  the  consequences  of  which  should  rest  on  him,  rather  than 
on  the  plaintiff?     Indeed,  in  some  States,  the  inventory  is  held 

^  conclusive,  because  it  is  his  own  act. — See  Wright  v.  Wright, 
2  McCord  Chan.  R.  196.  In  Georgia,  it  is  at  least  prima  facie 
evidence  against  him,  which  he  must  overturn  by  proof. — See 

;:the  Justice's  Inferior  Court,  v.  McLaren,  1  Kelly,  291.  Such  is 
the  rule  in  this  court  by  repeated  decisions  ;  and  it  has  been 
held  in  a  case,  Avhere  the  facts  are  strikingly  analogous  to  this, 

-"  that  the  party  was  estopped  from  setting  up  his  claim." — See 
Pool  V.  Harrison,  (at  the  last  June  term,  1850^)  and  same  case 
in  16  Ala.  175. 

sRiCE  &  Morgan,  for  defendant  in  error : 
1.  The  transcript  was  properly  excluded  by  the  court,  be- 
cause— 1.  It  was  only  offered  "  for  the  purpose  of  showing  that 

>  the  estate  had  been  duly  declared  insolvent,  and  also  to  show 
the  amount  of  negro  slaves  which  had  been  charged  against  him." 
This  is  an  admission  that  it  was  inadmissible  for  all  other  pur- 
poses ;  and  it  is  not  error  to  exclude  it,  if  inadmissible  for  the 
purposes  specified. — -Creagh  v.  Savage,  9  Ala.  959.  No  other 
proof  was  offered  in  connection  with  it,  and  the  transcript  of  it- 
self does  not  show  the  facts  which  it  was  offered  to  prove. — 
Spears  v.  Cross^  7  Port.  437-;  Bell  v.  Rhea,  1  Ala.  83;  Ses- 
sions V.  Reynolds,  7  Smedes  &M.  156.  2.  When  legal  evidence 
is  offered  in  conaection  with  illegal  evidence  as  a  whole,  the  court 
is  not  bound  to  separate  them,   but  may  reject  the  whole. — 

•.Smith  V.  Zaner,  4  Ala-  99 .;  Melton  v.  Troutman,  15  ib.  537 ; 
Moore  V,  Leftwieb,  l.S.  &  P.  554.  3.  A  bill  in  chancery  is 
not  evidence  for^  the,  party  fihi^  it. — Cawsey  v.  Driver,  13  Ala. 

.818 ;  Jones  v.  KoUsenski,:ll  ib.  607  ;  St..  John  v.  O'Connell,  j 

JPorter,  466^  McCleUajid.Y..Bidgeway,  12  Ala-  482. 
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2.  Hunt  is  not  estopped  from  setting  up  his  title  to  the  slave^ 
The  appraisement  and  hiring  do  not  amount  to  an  estoppel,  if 
Hunt  acted  under  a  mistake  as  to  his  right  to  the  slave. — Huvd 
V.  Gushing,  7  Pick.  169  ;  Jones  v.  Sasser,  1  Dev.  &  Bat.  452 ; 
Johns  V.  Church,  12  Pick.  557  ;  Loomis  v.  Green,  7  Greenl. 
R.  386  ;  Morse  v.  Child,  6  N.  Hamp..521.;  Spence  v.  Mitchell, 
9  Ala.  748 ,;  Hunley  v,  Hunley,  15  ih.  92 ;  Carter  v.  Darley, 
15  ib.  698  ;  Shelton  v.  Carroll,  16  ib.  148 ;  Edmondson  v. 
Montague,  14  ib.  377.  Estoppels  are  not  favored  inlaw,  and 
he  who  claims  by  estoppel  must  prove  it  clearly.  If  the  doc- 
trine of  estoppel  applies  at  all,  McCravey  should  be  plaintiff  in 
his  individual  character,  and  not  as  executor  of  CaiT. 

3.  If  H  mt  is  not  estopped,  a  fortiori  Remson  is  not,  being 
a  bona  fide  purchaser  for  a  valuable  consideration,  without  no- 
tice of  Hunt's  conduct,  or  the  plaintiff's  claim. — Gamble  v.  Gam- 
ble, 11  Ala.  966;  Stewart  v.  Conner,  13  ib,  94;  Wallis  v. 
Long,  16  ib.  738 ;  Spence  v.  Mitchell,  9  ib.  744. 

PARSONS,  J. — -The  record  of  the  suit  in  Chancery,  in  Geor- 
gia, was  offered  as  evidence  of  the  insolvency  of  the  estate  of 
plaintiff^'s  testator,  and  to  show  the  number,  value,  &c.  of  the 
.slaves  charged  to  the  plaintiff  as  executor.  The  insolvency  of 
the  estate  is  clearly  shown  by  the  transcript,  and  it  is  compe- 
tent evidence  of  this  fact ;  but  we  cannot  see  the  relevancy  or 
materiality  of  this  fact,  in  this  suit,  for  the  plaintiff's  rights  are 
the  same,  whether  the  estate  is  solvent  or  insolvent.  Hence  the 
3)laintiff  was  not  injured  by  the  exclusion  of  the  transcript  when 
offered  for  this  purpose. 

If  the  transcript  had  been  offered  in  connection  with  other  evi- 
dence, it  would  probably  be  admissible,  as  showing  that  the 
slave  sued  for  had  been  charged  to  the  plaintiff,  as  the  proper- 
ty of  the  testator.  But  if  this  fact  can  be  collected  from  the 
•transcript  alone,  it  is  only  by  inference  from  the  character  and 
objects  of  the  suit.  Lord  Chief  Justice  De  Grey,  in  his  celebrat- 
ed opinion  in  the  Duchess  of  Kingston's  case,  which  has  since 
been  followed  as  a  just  exposition  of  the  law  upon  this  subject, 
holds,  "  that  neither  the  judgment  of  a  concurrent  nor  exclusive 
jurisdiction  is  evidence  of  any  matter  to  be  inferred  by  argument 
from  the  judgment." — 2  Phillips  on  Evidence,  4.  Taking  this 
to  be  the  law,  the  transcript  was  properly  excluded  by  the  court 
i)clow,. 
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But  in  the  charge  first  given,  we  think  the  Circuit  Court  mis- 
took the  law.  It  is  well  settled  that  admissions  which  have  beer, 
acted  on  by  others  are  conclusive  against  the  party  making 
them,  in  all  cases  between  him  and  the  person  whose  conduct  he 
has  influenced.  Nor  is  it  material  whether  the  admission  is  ex- 
pressly made,  or  is  to  be  inferred  from  the  conduct  of  a  party. 
And  in  the  operation  of  this  rule,  it  is  unimportant  whether  the 
admission  is  true  or  false,  made  fraudulently  or  innocently,  it 
l)eing  the  fact  of  another's  having  acted  on  it,  that  renders  it 
conclusive.  In  Dezell  v.  Odell,  3  Hill,  215,  a  constable  had 
seized  goods  by  virtue  of  execution,  which  were  delivered  to  a 
third  person,  on  his  giving  a  receipt  to  re-deliver  them  on  a  cer- 
tain day;  when  the  day  arrived,  the  receiptor  refused  to  re- 
deliver them,  claiming  that  the  goods  at  the  time  of  the  levy  and 
receipt  were  his  oaati,  and  the  court  held,  that  in  an  action 
brought  by  the  constable,  to  recover  the  goods,  the  receiptor 
was  estopped  from  setting  up  title  in  himself,  Cowen,  J.  in  de- 
livering the  opinion  of  the  court,  saying,  "  Had  the  defendant's 
claim  been  interposed  at  the  time  of  the  levy,  and  he  had  signed 
the  receipt  in  terms  without  prejudice  to  his  right,  the  question 
would  have  been  open.  The  creditor  would  thus  have  been  put 
upon  his  guard,  and  enabled  to  seek  for  other  property  on  find- 
ing that  his  debtor  had  no  title  to  that  in  question.  Indeed,^ 
here  was  a  cause  of  action  on  the  part  of  the  receiptor,  directly 
calculated  to  influence  the  conduct  of  the  creditor  in  a  way  pre- 
judicial to  his  interests,  unless  we  hold  the  receiptor.  The  offi- 
cer being  induced  to  part  with  the  possession,  or  to  forbear  tak- 
ing actual  possession,  by  the  receiptor  recognizing  his  right,  and 
agreeing  to  take  or  hold  for  him,  was  itself  an  injury,  if  we  now 
let  the  defendant  go  free.  We  then  have  a  clear  case  of  an  ad- 
mission by  the  defendant,  intended  to  influence  the  conduct  of 
the  man  with  whom  he  was  dealing,  and  actually  leading  him 
into  a  line  of  conduct  which  must  be  prejudicial  to  his  inter- 
ests, unless  the  defendant  be  cut  off"  from  the  power  of  retrac- 
tion. This  is  the  very  definition  of  an  estoppel  in  pais.  For 
the  prevention  of  fraud,  the  law  holds  the  admission  to  be  con- 
clusive." 

In  Gosling  v.  Birnie,  20  Eng.  Com.  Law  R.  153,  a  defen- 
dant, who  was  a  wharfinger,  agreed  to  hold  certain  timber  for 
the  plaintiff,  who  purchased  of  one  Ross.     There  was  evidence 


JUNE  TERM,  1851.  437 

McCravey.  ex'r,  v.  Remson. 

showing  that  Ross  had  previously  sold  the  timber  to  one  Allum, 
of  which  the  defendant  had  notice.  Some  time  after  the  defen- 
dant agreed  to  hold  the  timber  for  the  plaintiff,  he  presented  a 
bill  for  wharfage  due  upon  it,  saying  to  the  plaintiff,  "  These 
are  the  only  charges  on  your  timber."  Afterwards  refusing  on 
demand  to  deliver  the  timber  to  the  plaintiff,  an  action  of  trover 
was  instituted  to  recover  damages  for  its  conversion.  The  de- 
fendant rested  his  defence  upon  the  ground,  that  the  timber  was 
not  the  plaintiff's  property,  but  the  property  of  Allum.  The 
court  held  that  the  defendant  was  estopped  by  his  own  admis- 
sions from  denying  that  the  plaintiff  had  title  to  the  timber. 
"For,"  says  Lord  C.J.  Tindal,  "unless  they  amount  to  an  estop- 
pel, the  word  estoppel  may  as  well  be  blotted  out  from  the  law." 
In  the  cases  cited,  as  in  this  case,  the  plaintiffs  had  acted  on 
the  admissions  of  the  defendants,  and  had  placed  themselves  in 
a  position  different  from  that  occupied  by  them  before  the  ad- 
missions were  made.  So  in  this  case,  acting  on  the  admissions 
of  Hunt,  the  plaintiff  inventoried  the  slave  sued  for,  as  the  pro- 
perty of  the  estate  of  his  testator;  and  by  so  doing,  rendered 
himself  frima facie  liable  to  those  interested  in  the  estate,  for 
the  value  of  the  slave.  And  it  does  not  appear  that  he  has  been 
discharged  from  this  liability.  It  is  clear  from  the  authorities 
cited,  that  Hunt  is  <■  stopped  under  this  state  of  facts,  from  con- 
tradicting his  admissions,  or  setting  up  in  himself  a  title  to  the 
slave,  which  existed  within  his  knowledge,  previously  to  the  sur- 
render to  the  executor. 

It  is,  however,  insisted  that  although  Hunt  is  estopped  from 
setting  up  a  title  to  the  slave,  existing  previously  to  the  sur- 
render to  the  plaintiff  as  executor,  yet  the  defendant  is  not,  be- 
ing a  bona  fide  purchaser,  without  notice  of  the  plaintiff's  rights. 
We  think  that  a  person  claiming  title  under  one  who  is  estop- 
ped, will  also  be  bound  by  the  estoppel,  unless  the  estoppel  is 
fraudulent. — Sikes  v.  Basnight,  2  Dcv.  &  Bat.  151 ;  Phelps  v» 
Blount,  1  Dcv.  177. 

The  result  is,  that  the  judgment  must  be  reversed,  and  the 
cause  remanded. 
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iK  When  two  courts  have  concurrent  jurisdiction,  tliat  which  first  takes- 
cognizance  of  a  cause  has  a  right  to  retain  it,  to  the  exclusion  of  the 
other. 

■2.  Tlie  original  jurisdiction  of  the  Court  of  Chancery  is  not  affected  by 
tlie  statutory  jurisdiction  conferred  upon  the  Orphans'  Court,  over 
the  settlement  of  estates,  except  when  prohibitory  or  restrictive 
words  are  used  denying  to  the  Court  of  Chancery  the  exercise  or  corr- 
tinuance  of  its  jurisdiction. 

3.  The  Court  of  Ctiaucery  may  take  cognizance  of  the  setriement  of 
an  executors  administration  after  it  has  been  commenced  in  tlie  Or- 
jjhans'  Court,  when  there  are  complicated  matters  of  account  to  be 
settled,  and  trusts  to  be  executed,  which  the  Orphans'  Court  cannot 
enforce. 

4  When  suit  has  been  commenced  prior  to  the  passage  of  the  act  of 
1846,  by  the  distributees  of  an  estate  against  the  executor  after  his 
removal  from  office,  for  an  account  of  the  assets  that  have  come  to 
his  iiandsand  the  waste  committed  by  htm,  the  subsequent  passage 
of'  that  act  cannot  operate  retrospectively  to  defeat  the  suit  li  prop-- 
eily  commenced. 

5.  Prior  to  the  act  of  1846  a  suit  might  be  maintained  by  the  distribiv 
tees  of  an  estate  against  the  executor  after  his  removal  from  office., 
to  make  him  account  for  the  assets  that  had  come  to  his  hands. 

G.  A  testator  by  will  directed  that  his  estate  should  be  kept  together 
until  his  eldest  son  arrived  at  the  age  of  twenty-one,  and  that  the 
l)rufits  derived  therefrom^  after  paying  the  expenses  of  his  planta- 
tions; &c.,  together  with  all  moneys  accruing  to  his  estate  from  other 
sources,  should  be  invested  in  bank  stock  to  constitute  a  permaneiit 
fund,  of  which  the  interest  or  dividends  should  be  equally  divided 
among  his  children.  After  the  removal  of  the  executor  from  office, 
the  distributees  filed  a  bill  against  him.  charging  him  with  waste, 
negligence,  &c.,  and  praying  an  account  and  settlement  of  his  ad- 
ministration.   It  was  held, 

h.  That  the  complainants  occupied  the  position  of  residuary  lega- 
tees, and  must  bring  before  the  court  all  persons  interested  in  the 
fund  which  they  sought  to  appropriate. 
2-.  That  the  administrator  de  bonis  non  was  a  necessary  party  defert- 
dant,  and  that  the  bill  should  show  that  no  claim  of  his  was  set 
up,  or,  if  set  up.  that  it  constituted  no  charge  upon  the  fund  sought 
to  be  condemned  which  should  intervene  between  the  complain-- 
ants  and  an  absolute  appropriation  of  the  fund  to  their  benef:!. 
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3*.  That  the  creditors,  if  any,  should  be  brought  in  before  the  master  ' 
in  taking" the  aceouut,  as  incase  of  a  creditor's  bill. 

4.  That  advantage  might  be  taken  on  general^ demurrer  of  the  want 
of  proper  parties. 

7.  The  omission  of  an  indispensable  party  is  an  error  for  which  a  de- 
cree may  be  reversed,  although  the  objection  is  taken  for  the  fir.<?t 
time  in  the  Appellate  Court. 

8.  Reasonable  compensation  will  not  be  refused  to  executors  and  ad- 
ministrators, except  in  cases  of  wilful  default  or  gross  negligence,  by 
which  lossto  the  estate  has  been  occasioned. 

9.  When  a  testator  directs  his  estate  to  be  kept  together  for  distribution 
at  a  future  period,  the  executor,  if  his  conduct  entitles  him  to  any 
compensation,  has  a  right  to  insist  upon  annual  compensation.,  under  the 
act  of  1841,  (Clay's  Digest,  228  J  39,)  insteadof  commissions  on  the 
amount  of  receipts-  and  disbursements:  and  in  ascertaining  that 
compensation  regard  must  be  had  "to  the  amount  of  labor  perform- 
ed, the  responsibility  involved,  and  the  value  of  the  estate." 

10.  But  for  services  performed  previou.sly  to  the  passage  of  the  act  of 
1841,  an  executor's  compensation  must  be  determined  by  the  then 
existing  law. 

13 .  The  mere  failure  to  make  annual  returns  will  not  deprive  an  exec- 
utor of  his  right  to  compensation,  when  he  has  not  been  guilty  of' 
any  gross  neglect  of  duty. 

Error  to  tlie  Chancery   Court  of  Greene.-    Tried  before  • 
die  Hon.-^W.-W.  Mason- 

The  bill  in  this  case  was  filed  by  the  children  of  George 
Hayes,  deceased,  against  William  P.  Gould,  his  executor,  after 
liis  removal  from  office.  The  bill  charges  the  executor  with 
waste,  negligence,- &c.,  and  prays  an  account  of  the  assets  that 
have  come  to  his  hands.  The  bill  was  filed  in  May,  1845,  and; 
tlie  executor  had  previously  filed  his  accounts  and  vouchers  for" 
iinal  settlement  in  the  Orplians'  Court.  The  will  of  the  testa- 
tor directed  tliat  his  debts  should  first  be  paid ;  that  his  executor 
should  have  power  to  dispose  of  all  his  lands  lying  out  of  this 
State  ;  that  his  children  should  receive  a  liberal  education ;  tha4r 
hi.s  negi'oes  should  be  divided  among,  his  three  children,  his  eld- 
est son  to  receive  his  share  on  arrivh)g  at  twenty-one,  and  the 
other  shares  to  continue  under  the  control  and  management  of  his 
executors  until  his  two  daughters  should  respectively  arrive  at' 
that  age.  The  fourteenth  and  fiftecntli  clauses  of  the  will  are 
u,^  follows^  viz :- 
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■**14,  My  plantations  and  hands  are  to  be  managed  as  they 
inow  are  until  my  executors  sliall  deem  it  expedient  and  proper 
to  cause  others  to  be  opened." 

^'  15.  All  the  surplus  proceeds,  after  the  maintenance  and  sup- 
port of  these  plantations,  together  with  all  moneys  arising 
from  the  sale  o£  lands,  or  accruing  to  the  estate  from  any  other 
sources,  except  what  is  already  disposed  of,  shall  be  vested  in 
the  safest  bank  stock,  which  is  to  be  a  permanent  fund,  the  in- 
terest or  dividends  to  be  equally  divided  among  my  three  'chil- 
\lrcn." 

•  TnoaNTON  &  Hale,  for  plaintiff  in  error: 

The  assignments  of  error  in  this  cause  raise  two  questions, 
one  in  relation  to  the  equities  of  the  bill  and  the  propriety  of 
pronouncing  a  decree  in  favor  of  the  complainants  under  the 
facts  disclosed  in  the  record,  and  the  other  in  relation  to  the 
compensation  of  the  executor. 

These  complainants  are  not  the  proper  parties  to  this  bill,  the 
object  being  to  compel  Gould,  the  out-going  executor,  to  account 
for  the  funds  of  the  estate  in  his  hands  as  executor,  and  no  de- 
cree could  properly  be  rendered  in  their  favor  for  such  funds  un- 
der the  facts  disclosed  in  the  record. 

1.  Because  the  estate  was  still  owing  a  large  amount  of  debts, 
and  the  assets  of  the  estate  were  first  bound  for  the  payment  of 
<lebts  before  the  distributees  can  ask  that  any  thing  be  set  apart 
for  them.— 5  Ala.  14, 

2.  Under  the  provisions  of  their  father's  will  the  estate  is  to 
be  kept  together  under  the  charge  of  the  executor,  until  Charles 
Hayes,  one  of  the  complainants,  arrives  at  the  age  of  tAvent}'- 
one  years,  and  that  time  has  not  yet  arrived,  and  until  that  time 
<loes  arrive,  they  are  only  entitled  to  a  maintenance  out  of  the 
profits  ;  and  the  court  has  no  power  to  defeat  the  will  of  the  tes- 
tator by  decreeing  to  the  distributees  the  very  fund  that  he  has 
<levoted  to  the  payment  of  his  debts,  or  directed  his  executor  to 
invest.— 8  Por.  296 ;  8  Ala.  464. 

It  is  true  they  have  an  ultimate  interest  in  the  proper  applica- 
tion of  whatever  funds  may  be  in  his  hands,  for  they  are  entitled 
at  a  future  time  to  whatever  may  remain  after  the  payment  of 
the  debts  of  the  estate  ;  but  that  does  not  authorize  them  to  in- 
"voke  the  aid  of  a  court  of  chancery  unless  they  can  show  collu- 
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•sion  between  Gould  and  Leachman,  the  adm'r.  de  bonis  non,  or 
that  by  reason  of  the  insolvcucj  of  Gould  and  his  securities,  (of 
M'hich  there  is  no  pret3n<50,  and  it  is  not  charged  in  the  bilhi) 
•lliey  are  likely  to  sustain  irreparable  injury. — 'O  Ala.  528, 

We  insist  that  LeachPiSan  is  a  necessary  party  to  this  bilk 
Now  this  is  not  the  case  sirri^ply  of  an  administrator  de  bonis  non 
succeeding  an  out-^'oing  administrator  in  chief,  but  Leachman, 
%vhen  appointed  administrator  de  bonis  non,  vath  the  will  annex- 
i-'d,  succeeded  to  all  the  executorial  rights  and  duties  created  by 
the  will,  (4  Ala.  683,  and  cases  there  cited,)  and  was  bound  to 
|)ay  the  debts  of  the  testator  left  unpaid  by  his  predecessor,  and 
oxecute  the  other  trusts  cf  the  will ;  and  we  have  seen  that 
whatever  assets  of  the  estate  derived  from  craps  and  other  sour- 
<.'es  were  in  the  hando  of  Gould  were  devoted,  by  the  provisions 
■of  the  will  of  the  testator,  first  to  the  payment  of  his  debts  > 
Leachman  then  had  a  clear  right  to  these  funds  for  the  purpose 
<j>T  carrying  out  this  trust  under  the  Avill,  and  having  the  riglit, 
v/'ould  not  a  court  of  equity  afford  him  or  any  creditor  of  the  es- 
tate of  Hayes  the  nece3Sij,ry  remedy  to  ol^.ahi  them  1 

However  this  might  be  upon  general  princi^jles  of  equity,  tlic 
statutes  of  180G  and  1821  expressly  give  the  administrator  dr 
bonis  non  the  action  of  account  against  the  on t-geing  representa- 
tive, when  removed  for  any  of  the  causes  specified  in  the  statute. 
'(■Clay's  Dig.  221,  §  ^  and  Gould  was  removed  for  one  of  tlu; 
very  causes  specified  in  the  act.  These  two  statutes  being up^u 
the  same  subject  matter  J  are  to  be  construed  in /jan  materia,  and 
their  efTect,  to  the  extent  for  Avhich  we  contend,  is  recognized  in  2 
Pur.  588,  aiid  6  Ala.  3'J  \  anJ,  in  all  cases  where  actio.is  of  ac- 
oeunt  may  be  brought,  a  caurt  of  chancery  has  concurrvmt  juris- 
diction with  the  courtH  ®f  law,  and  especially  when  actions  of 
account  are  given  hy  statute. — 2  Marsh.  338;  i  J.  J.  Mar^li, 
:i&2  ;  5  Pet.  495  ;  9  Johns,.  470. 

Then,  as  Leachman  ia  entitled  to  the  funds,  and  has  a  c'.ear 
remedy  for  obtaining  thcn^,  he  is  sui*ely  the  proper  party  to  .sue, 
and  not  pz-riait  the  infants  to  recover  from  Gould  a  fundtowhi(;k 
they  arc  not  entitled,  and  then  Leachmau  or  some  creditor  to  file 
'  a  bill  and  recover  the  aamo  fund  from  them  in  order  to  appropri- 
ate it  to  the  payment  of  the  debts  of  the  estate,  as  |}roVided  hy 
the  will  of  the  testator.  Courts  of  chancery  hate  a  multiplicity 
of  suits. 

20 
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Jiut  there  is  another  view  of  this  case  that  shews  the  necessi- 
ly  that  Leacliman  should  be  a  party  to  these  proceedings  for  » 
"Settlement  of  Gould's  aceonnt.  If  upon  the  final  settlement  of 
the  acconnts  it  should  turn  out  that  the  estate  "^'as  indebted  to 
Irould,  he  would  be  entitled  to  a  decree  over  for  the  amount  due 
him.— 1  Story  Eq.  §  522 ;  1  Wash.  Va.  R.  134.  That  decree 
ought  not  to  go  against  the  infants  and  subject  the  land  that  has 
descended,  but  against  Leachman,  for  he  has  the  personal  prop- 
erty of  the  estate  in  his  hands,  which  is  first  liable  to  pay  tlie 
debts. 

But  waivhig  the  question  of  parties,  we  hisist  that  under  the 
facts  disclosed  in  the  record  the  bill  should  have  been  dismissed 
at  the  hearing. 

A  Court  of  Chancery,  in  the  matter  of  the  administration  cC 
♦v-tates,  has  a  concurrent  jurisdiction  with  the  Orphans'  Court, 
and  not  an  exclusive  jurisdiction,  and  the  rule  is,  that  whichever 
ef  two  concurrent  jurisdictions  first  possesses  itself  of  a  cause^ 
l.as  a  right  to  proceed  and  settle  it. — 9  Ala.  479  ;  4  Johns.  Ch. 
11.409;  7  Paige  68 >  2  Stew.  15;  15  Ala.  2G9;  16  Mass. 
ITl ;  1  Hawks  78.  And  there  is  no  matter  with  which  Gould 
was  chargeable,  as  shown  upon  the  hearing,  which  the  Orphan.s' 
Court  was  not  competent  to  settle,  (0  Por.  648  ;  2  ib.  o28,)  and 
under  the  act  of  1889,  he  was  chargeable  with  the  rent  of  laud 
;'.:<  assets. — Clay's  Dig.  199. 

When  the  special  matters  charged  in  a  bill  giving  a  court  of 
♦•liancery  jurisdiction  are  denied  b}^  the  answer  and  I'ail  upon  the 
proof,  the  bill  should  be  dismissed.— 3  Lit.  378  ;  4  Bibb  184  ;  7 
(•ranch,  69;  Smedes'  Dig.  128,  §  178. 

In  this  case  all  the  special  matters  charged  in  the  bill,  such  as 
waste  of  the  realty,  conversion,  embezzlement,  or  ma!-adminis- 
T ration  of  the  personalty,  are  denied  iu  the  answer  and  not  sus- 
tained by  the  proof. 

2.  Whatever  may  have  been  the  rule  as  to  compensation  in 
Ihijrland  or  elsewhere,  it  is  the  settled  law  of  this  State  that 
reasonable  compensati(.)n  is  never  refused,  except  in  cases  of 
v.ilful  default,  or  gross  negligence,  whereby  injury  accrues  to 
the  estate. — 10  Ala.  914.  And  the  executor  having  kept  the 
estate  together  uiider  the  provisions  of  the  will  of  his  testator,  is 
^•}iCitlcd  to  a  reasonable  annual  compensation  for  his  labor,  care 
and  r-'sponsibility  in  themanagemcnt  of  the  estate,  (Clay's  Dig. 
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-28,  §  39)  and  that  it  is  imperative  upon  the  court  to  give  this 
specific  annual  compensation  under  a  fair  construction  of  the 
statute. — Ex  parte  Simon  ton,  9  Porter  383 ;  5  Johns.  Ch.  113  ; 
IT  Ala.  527,  and  cases  there  cited. 

But  the  commissions  allowed  are  not  sufficient  in  amount  to 
compensate  the  executor  even  in  the  case  of  an  ordinary  admin- 
isti'ation. — 10  Ala.  966.  The  ordinary  duties  of  an  administra- 
tor are,  to  sell  the  pi'operty,  collect  the  assets,  pay  the  debts  and 
distribute  the  estate ;  but  here  there  are  extraordinary  duties 
imposed  by  the  will,  and  therefore  additional  compensatioji 
should  have  been  allowed. — 9  Ala.  900  ;  5  Monroe  65.  Com- 
pensation for  time  and  trouble  shall  be  allowed. — 5  Ala.  315  ; 
9  Por.  067, 

It  should  have  been  referred  to  the  register  and  master  to  fix 
and  allow  a  reasonable  compensation,  as  the  law  has  fixed  no 
.standard  upon  this  subject. — 1  Dev.  &  Bat.  Eq.  491 ;  1  P. 
Wras.  142  ;  9  Ala.  900. 

Clark  &  Campbell,  contra  : 

1.  A  court  of  chancery  has  concurrent  jurisdiction  wntii  the 
Orphans'  Court  to  call  executors  and  administrators  to  account. 
2  Williams  on  Ex'rs.  1437,  (ed.  of  1841 ;)  3  Dana  18 ;  2  J.  J. 
Marsh.  198  ;  3  Bibb  456  ;  6  Ohio  429 ;  1  Har.  &  J.  151 ;  2 
Gill  &  J.  14  ;  3  Munf.  83  ;  Clay's  Dig.  226,  §  29. 

And  although  the  court  of  chancery,  in  an  ordinary  ad- 
ministration, might  not  be  willing  to  encourage  the  exercise  of 
this  jurisdiction,  still  it  has  no  power  in  the  absence  of  a  legisla- 
tive restriction  to  refuse,  (1  Story  Eq.  Juris.  §  542,)  and  this 
court  has,  under  its  former  and  present  organization,  from  time 
to  time  i-ecognized  this  jurisdiction. — Gayle  v.  Singleton,  1  Stew- 
art 566;  Cherry  v.  Belcher,  5  S.  &  P.  133;  Dobbs  v.  Cocker- 
ham,  2  Por.  328  ;  Levens  v.  Butler  &  Wife,  8  ib.  380,  400 ; 
Dement  v.  Adm'r.  of  Boggess,  13  Ala.  140;  Scott  v.  Aber- 
crombie,  14  ib.  270  ;  King  &  Ansley  v.  Smith  &  Steele,  15 
ib.  264. 

And  the  circumstance  that  the  removed  executor  had  filed  his 
accounts  in  the  Orphans'  Court  for  an  annual  or  even  a  final  set- 
tlement, and  a  day  set  for  that  settlement,  is  not  sufficient  to 
oust  the  court  of  chancery  of  the  exercise  of  its  jurisdiction. — 
King  &  Ansley  v.  Smith  &  Steele,   15  Ala.    264 ;  Blakcy'ji 
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Adffi'r.  V.  Blakey^s  Heirs,  9  ib.  394 ;  LcVcns  v.  Butler  ^  Wif.% 
8  Por.  397-8-9 ;  Cherry,  &c.  v.  Belcher,  5  S.  &.  P.  133. 

And  this  is  more  especially  the  case  -R-here  infants  are  the  1^;:- 
atecs. — 1  Story's  Equity  Juris.  ^  600;  2  Williamson  Ex*rsi 
1484,  (ed.  of  '41.) 

But  the  bill  is  not  only  for  an  account  of  the  administration  cif 
the  assets  of  the  testator  in  the  payment  of  the  debts,  but  fof 
an  account  of  the  manner  in  ■which  the  trusts  of  the  "will  have 
been  executed.  The  most  of  the  duties  of  the  executor  are  in 
oxecution  of  express  trusts.  The  crop  made  the  year  of  the 
death  of  the  testator  and  the  debts  due  to  him  at  his  deaths  arc 
expressly  set  apart  in  the  Avill  for  the  payment  of  debtSj  but 
the  subsequent  crops  are  not ;  they  are  directed  to  be  invested 
in  bank  stock,  and  the  dividends  to  be  paid  to  the  CQmJ)lainaiiti;. 
The  will  also  provides  how  complainants  shall  be  supported  and 
(.'ducated,  and  out  of  what  funds.  The  complainants  are  there -> 
fore  the  beneficiaries  under  the  will,  and  the  executor,  Gould, 
their  trustee,  and  as  such,  liable  to  account  to  there,  and  no  oth- 
tiv.  in  a  court  of  chancery,  and  no  where  else*  As  to  the  prof- 
its of  the  plantation,  and  how  invested  or  applied,  the  Orphans- ' 
Court  had  no  jurisdiction.- — 2  Lomax  on  Ex'rs.  527;  2  Wil- 
liams on  Exr's.  1485,  (ed.  of  '41 ;)  1  Story  Eq.  Juris.  §  600  ; 
Portis  V.  Crertgh's  Exr's.,  4  Porter  332  ;  Lcvens  v.  Butler  &:- 
Wife,  8  ib.  399 ;  Harrison  v.  Ha,rrison,  9  Ala.  478 ;  Billing<- 
ka,  &c.  V.  Harris,  &c.  Exr's.  17  ib.  214. 

Besides  this,  the  bill  shows  that  although  the  executor  had 
the  control,  under  the  will,  of  certain  lands  for  the  purpose  of 
carrying  on  the  plantations,  there  were  certain  other  farms  oi' 
plantations  left  entirely  undisposed  of.  These  lands  vested  iu 
the  complainants  as  the  heirs  at  law  of  the  testator,  and  wore 
rented  out  by  the  executor,  and  the  account  shows  the  sura  of 
about  ^1400  actually  received  by  him  therefrom.  These  lands 
not  passing  by  the  will,  the  rents  belonged  to  the  complainants, 
nnless  they  were  made  assets  by  the  act  of  1839,  (Clay's  Dig. 
199,  §  36.)  which  we  do  not  believe  they  Avere,  and  if  they  be- 
longed to  complainants,  the  executor,  Gould,  by  taking  control 
uf  said  lands  and  receiving  the  rents,  became  a  trustee  for  the 
complainants,  and  liable  to  account  in  chancery,  and  not  in  the 
Orphans'  Court,  thei*efor.  These  lands  were  not  rented  out  at 
public  orxictj)  as  directed  by  the  statute.     Could  the  rents, 
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therefore,  become  assets  of  the  testator? — 1  Rice's  Eq.  R.  198  ; 
Terry  v.  Ferguson,  Adm'r.,  8  Por.  500  ;  Levens  v,  Butler  & 
Wife,  ib.  380;  Smith's  Heirs  v.  Smith's  Adm'r.,  13  Ala.  329. 

The  power  under  the  will  to  sell  any  of  the  lands,  if  carried 
out,  is  the  execution  of  a  trust,  and  the  executor  could  only  bo 
called  to  account  as  such  trustee. — See  the  case  cf  Conklin  v. 
Egcrton's  Adm'r.,  2  Wend.  430. 

The  title  to  the  real  and  personal  estate,  on  the  death  of  the 
testator,  vested  in  the  complainants,  and  the  enjoyment  of  the 
property  could  not  be  \Yithheld  from  them  even  by  the  adminis- 
trator (le  bonis  non. — Heirs  of  Capoll  v.  McMillan,  8  Por.  197. 

The  complainants  were  the  proper  parties  to  exhibit  the  bill. 
— Clay's  Dig.  22G,  §  29.  The  administrator  de  bonis  non  had 
no  interest,  and  the  statute  of  1806,  (Clay's  Dig.  221,  §  4,)  did 
not  alter  the  general  rule,  that  no  one  should  be  made  a  party 
who  has  no  interest. — Story's  Eq.  PI.  §  231 ;  Kerr,  &c.  v. 
Watts,  6  Wheat.  550.  And  if  the  administrator  dc  bonis  non 
had  exhibited  the  bill  alone,  or  in  conjunction  with  the  complain- 
ants, it  would  have  been  demurrable.  This  bill  was  filed  before 
the  passage  of  the  act  of  4th  February,  1846. — Session  Acts 
1845-6,  p.  13  ;  King  &  Ansley  v.  Smith  &  Steele,  15  Ala.  264  ; 
I'pchurch  V.  Norsworthv,  12  ib.  533  ;  Nolly  v.  Wllkins,  Ad'm. 
de  bonis  non,  11  Ala.  872 ;  WilUs  v.  Willis'  Ad'm.  9  ib.  721 ; 
Moore  v.  Armstrong,  9  Por.  697  ;  Bowie  v.  Minter,  2  Ala.  406  ; 
Swinks,  Ad'm.  v.  Snodgrass,  17  ib.  653  ;  Chamberlain  v.  Bates, 
2  Por.  550  ;  Prosser  v.  Yerby's  Ex'r.  1  How.  (.Miss.)  93 ; 
Cheatham  v.  Bufort,  9  Leigh,  580. 

The  statute  of  1806  (Clay's  Dig.  221,  §  4)  did  not  enlarge 
the  powers  of  an  administrator  de  bonis  non.  The  right  of  ac- 
lion  is  only  for  such  goods  and  chattels  as  came  to  the  possession 
of  the  former  administrator.  It  did  not  extend  to  money,  the 
proceeds  of  property  properly  administered  upon.  Such  prc- 
ceeds  are  trust  effects  in  the  hands  of  the  executor  or  adminis- 
ti-ator  who  disposed  of  such  property. — 1  How.  (Miss.)  93 ; 
Clay's  Dig.  222,  §  6. 

It  was  only  by  the  act  of  1843,  that  even  incase  of  insolvent 
estates,  the  administrator  de  bonis  non  could  recover  the  pro- 
ceeds of  effects  administered  on  by  a  former  administrator  or  ex- 
ecutor.— Chamberlain  v.  Bates,  2  Por.  550.  The  act  of  1846 
clearly  shows  that  no  decree  could  have  been  rendered  in  the  Or- 
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phans'  Court  before  the  passage  of  that  act,  (Clay's  Dig.  304-r> 
§  42  et  seq.j)  showing  that  the  decree  rendered  by  the  Orphans' 
Court  must  be  in  the  names  of  the  respective  distributees. — Nol- 
ly V.  Wilkins,  Adm'r.  &c.,  11  Ala.  872. 

Independent  of  the  statute,  the  administrator  de  bonis  noii 
could  have  maintained  an  action  against  his  predecessor  for  any 
of  the  goods  and  chattels  of  the  testator  which  remained  in  spe- 
cie unconverted,  and  the  complainants  could  not  have  been 
parties  thereto.  The  statute  is  therefore  but  declaratory  of  the 
existing  law. 

The  existence  of  debts  would  not  authorize  a  suit  by  the  ad- 
ministrator de  bonis  non.  The  court,  if  necessary,  would  ad- 
minister the  assets  for  creditors. — Gillespie  v.  Alexander,  '■'> 
Russell  130;  3  Cond.  Eng.  Ch.  R.  326  ;  Thompson  v.  Brown, 
4  J.  C.  R.  619  ;  2  Iredell's  Eq.  R.  489. 

The  court  can  apply  the  funds  to  the  payment  of  debts  if 
jieeded  therefor,  and  this  application  is  to  be  made  on  petition 
of  the  creditors. — Gillespie  v.  Alexander,  3  Russell  130.  The 
removed  executor  has  nothing  to  do  with  its  application,  if  he 
has  delivered  over  the  unadministered  effects  to  his  successor. 

The  case  made  by  the  bill  and  proofs  shows  that  the  court  of 
chancery  had  jurisdiction,  and  that  it  had  power  to  render  the 
decree  in  favor  of  the  complainants. 

2.  As  to  compensation.  It  is  a  rule  in  equity  that  a  trustee 
is  never  permitted  to  make  any  profit  to  himself  in  any  of  tlic 
concerns  of  the  trust. — BroAvn  v.  Rickets,  4  J.  C.  R.  305.  On 
the  other  hand  he  is  not  liable  for  any  loss  which  occurs  in  the 
discharge  of  his  duties,  unless  he  has  been  guilty  of  negligence, 
malversation  or  fraud. — 1  Story's  Eq.  Juris.  §465.  It  is  the 
duty  of  a  trustee  to  do  all  acts  which  are  necessary  and  proper 
for  the  execution  of  the  trust  he  has  undertaken. — Harrison, 
&c.  V.  Mock,  &c.  10  Ala.  193  ;  2  Story's  Equity  Juris.  1268. 

But  when  he  proves  himself  faithless  and  neglectful,  he  is  not 
entitled  to  any  compensation. — Story  on  Agency,  §  331-2. 

It  Avas  one  of  his  duties  as  a  trustee  to  render  accounts  annu- 
ally. These  accounts  are  not  intended  for  his  own  benefit,  but 
for  the  benefit  of  the  cestuis  que  trust.  He,  however,  never  ren- 
dered any  until  after  he  was  removed  from  the  trust,  and  then 
in  such  a  confused  state  that  no  opinion  could  be  formed  of  the 
.profits  of  any  one  year.— Clay's  Dig.  198,  267,582;  Wright 
V.  Wright,  2  McCord's  Chan.  R.  195. 
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Compensation  is  allowed  to  a  trustee  for  time  and  trouble  in 
the  performance  of  all  acts  "which  are  necessary  and  proper  for 
the  due  execution  of  the  trust. — 10  Ala.  193.  Is  there  any  of 
that  management  which  a  prudent  man  would  execise  in  regard 
to  his  own  estate  ?     This  is  the  test. 

But  in  addition  to  this  the  complainants  were  taxed  with  all 
the  costs  of  this  suit,  when  they  were  the  successful  party  and 
ought  to  have  had  their  costs,  or  at  most  each  party  ought  to 
have  paid  their  own  costs  ;  because,  if  on  the  part  of  the  com- 
,}ilainants  some  of  their  charges  in  the  bill  were  not  sustained, 
the  defendant  himself,  when  he  came  before  the  master,  abandon- 
ed nearly  $3000  that  he  had  previously  claimed  as  entitled  to 
^retain  of  annual  salaries. — Dan.  Ch.  Pr,  1520,  (note  1 ;)  Hop- 
kins' Ch.  R.  344  ;  2  J.  J.  Marsh.  444;  Cullingsworth  v.  Loyd, 
2  Beav.  394  ;  17  Eng.  Ch,  R. ;  Spencer  v.  Spencer,  11  Paige, 
.299 ;  U.  S.  Dig.  for  '48,  p-  150,  §  716. 

But  it  is  contended  that  by  the  act  of  1841,  (Clay's  Digest, 
228,  §  39,)  that  where,  by  the  directions  of  the  will  of  the  tes- 
■tator,  an  estate  is  kept  together,  that  it  becomes  imperative  upon 
the  Judge  of  the  County  Court  to  make  an  annual  allowance  to  the 
-executor  for  his  attention  and  services.  The  general  rule  of  con- 
.struction  is,  no  doubt,  as  laid  down  in  Tarver  v.  Commissioners'' 
Court  of  Tallapoosa,  (17  Ala-  531-2,)  that  where  the  words  ^*  it 
shall  be  lawful"  are  used  in  the  statute,  they  are  peremptory, 
where  the  public  or  an  individual  has  a  right  de  jure  that  the 
powers  conferred  by  the  act  should  be  exercised. — 9  Por.  392  ; 
i'acon's  Ab.  239-,  5  J.  C.  R.  112;  1  Pet.  64,  But  none  of  the 
cases  cited,  or  which  could  be  cited,  enables  us  to  say  that  a  dit  - 
*cretion  was  not  intended  by  the  Legislature  to  be  exercised  by 
the  judge  of  the  County  Court.  The  statute  is  not  that  tiio 
Judge  shall  allow  an  annual  compensation  in  lieu  of  commission?, 
but  only  that  if  disposed  so  to  do,  he  shall  have  full  power  to 
that  effect. 

The  amount  and  form  of  the  allowance  to  the  executor  vras 
<;learly  one  of  discretion. — ^Phillips,  Adm^r.  v^  Thompson  ^ 
Wife,  9  Por.  664 ;  Harris  v.  Martin,  9  Ala.  895 ;  Magec  v, 
<>owperthwaite,  10  Ala.  966, 

An  appellate  court  will  not  ordinarily  revise  a  decision  as  to 
«bhe  quantum  of  allowance.  Such  is  the  rule  on  appeals  in  Ad- 
miralty incases  of  salvage, — 1  Gallison,  133;  10  Peters  108. 
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And  courts  of  chancery  and  courts  of  appeal  from  their  decis- 
ions are  governed  by  the  same  principle. — 2  Dev.  &  Bat.  Ecj^ 
K.  400  ;  Peyton  v/Smith,  ib.  325^  348  ;  Brewer  v.  Vanarsdale^. 
<1  Dana  204 ;  Beimett's  Ch.  P.  100^147-8. 

If,  upon  a  review  of  the  whole  case,  this  court  should  be  of 
♦ipinion  tlmt  the  plaintiJBT  in  error  ought  to  have  had  an  annual 
.^alai'y,  instead  of  commissions  on  the  money^  still  if  the  comr 
ii}issiGns  allowed  were  equal  to  what  the  court  believes  the  annu- 
al salaries  ought  to  amount  to,  it  will  not  reverse. 

CHILTON,  J.— This  is  a  suit  by  the  children  of  George 
Hayes,  deceased,  calling  upon  Gould,  the  late  executor  of  their 
father's  will,  to  account  for  the  real  and  personal  estate  which 
name  to  his  hands  or  under  his  control,  and  charging  him  with 
gross  negligence  in  its  management,  as  well  as  multiplied  acts  of 
malfeasance  and  waste  in  regard  to  it. 

The  case  has  been  elaborately  and.  very  ably  «rgued  by  the 
counsel  on  both  sides,  and  we  proceed  briefly  to  arjaounce  onr 
oonclusions,  attained  after  a  careful  examination  of  the  unusuaU 
ly  large  record.  Although  very  many  points  have  been  argued, 
vet  we  think  they  are  collateral  to  three  leading  inquiries,  tc 
v/hich  we  propose  confinbg  what  we  have  to  say.  These  arc». 
jirst,  does  the  bill  contain  allegations  sufficient  to  make  this  a 
case  pi'oper  for  equitable  relief?  second:  conceding  that  it 
does,  is  the  proof  of  those  allegations  sufficient  to  justify  a  de  -. 
i'.ree  1  and  third,  whether,,  if  the  executor  is  entitled  to  any  ccm- 
})ensation,  he  should  have  an  annual  allowance  made  to  him,  in- 
.stead  of  commissions  upon  the  amounts  collected  and  disburse-.} 
by  lum.. 

1.  And  first,  as  to  the  case  made  by  the  bill..  Ijt  is  objected 
tliat  the  jurisdiction  of  the  chanceiy  court  cannot  be  maintained, 
because  the  Orphans'  Court,  having  concurrent  jurisdiction,  and 
!  -oing  in  possession  of  the  cause  when  this  bill  was  filed,  had  the 
right  to  retain  and  proceed  with  said  cause  to  a  final  settlement. 
The  law  is  too  well  settled  to  be  questioned,  that  where  two  court.'* 
have  concurrent  jurisdiction,  that  which  first  takes  cognizance  cS 
the  cause  has  the  right  to  retain  it  to  the  exclusion  of  the  other,, 
— 4  Burns  Ecc.  L.  2oG }  Harrison  v.  Harrison  et  aL  0  Ala. 
479 ;  Stearns  v.  Stearns,  16  Mass.  171 ;  Flournoy's  Ex'r.  v^ 
ilolcomb,,  2  Mun..  R.   34 ;  King  &  Ansley  v.  Smith  &  Steele, 
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lo  Ala.  269,  and  cases  cited ;  Nelson  &  Hatch  v.  Dunn  et  al , 
ib.  514  ;  9  Wheat.  532.  But  we  do  not  thmk  this  well  settled 
principle  applies  to  the  case  before  us^  Without  stopping  to  in- 
(.[uiro  whether  the  Orphans'  Court  had  obtained  such  jurisdic- 
tion in  this  case  as  would,  in  cases  where  the  jurisdiction  of  both 
courts  was  entirely  concurrent,  prevent  the  Chancery  Court 
iVom  interfering,  we  think  that  it  is  very  clear  that  there  are 
executory  trusts  created  by  the  will  of  George  Hayes  Avhich  de 
volved  upon  the  executor,  and  which  the  Orphans'  Court  had  no 
po^wr  to  enforce.  Such,  for  example,  as  the  investment  of  tho 
proceeds  of  certain,  crops  to  be  raised  in  bank  stock,  and  the 
paj'ment  of  the  dividends  to  the  complainants,  the  designation  of 
a  fund  for  the  support  and  education  of  the  complainants  under 
the  direction  of  the  executor,  the  outfit  for  the  daughters  under 
the  11th  section  of  the  T,'ill,  the  sale  of  lands  lying  without  this 
State,  and  the  like.  To  take  an  account  grovring  out  of  the  ex- 
ecution of  these  express  trusts,  or  the  enforcement  of  their  exe  - 
fiution,  if  not  of  exclusive  equitable  cognizance,  certainly  justi- 
fied a  resort  to  a  court  of  equity  as  being  the  only  tribunal 
which  could  afford  adequate  relief.  So  that  we  are  of  opinion, 
that  even  had  a  settlcmsnt  between  the  executor  and  the  estate 
been  pending  at  the  time  this  bill  was  filed,  it  would  have  been 
(^ntirely  competent  for  the  Chancery  Court  to  take  cognizance  oi' 
the  cause  and  to  arrest  the  further  action  of  the  Orphans'  Court 
in  regard  to  it.  The  complicated  and  numerous  matters  of  ac- 
count, connecting  themselves  either  immediately  or  remotely 
with  these  express  trusts,  very  clearly  show,  we  think,  that  the 
("^ourt  of  Chancery  alone  could  have  furnished  adequate  relief. 

After  the  passage  of  the  statute  in  England  requiring  the  spir- 
itual courts  to  make  distribution,  it  Avas  insisted  that  distribution 
ought  to  be  made  in  that  court,  but  in  an3v.'er  to  the  objection 
TiOrd  Keeper  Iving,  as  early  a,3  1682,  said  that  "  the  spiritual 
t.'>urt  had  but  a  lame  jurisdiction,  and  there  being  no  negative 
words  in  the  act  of  Parliament,^  he  thought  a  bill  for  distribution 
very  proper  in  this  (chancery)  court." — Matthews  v.  Newby,  X 
Vorn.  133.  Judge  Story  says,  "for  a  great  length  of  time  th  ■ 
ii-^nal  resort  has  been  to  the  Court  of  Chancery  to  settle  the  ad 
ministration  of  estates  ;  so  that,  practically  speaking,  in  case.-i 
of  any  comphcation  or  difiiculty,  it  has  acquired  almost  exclu 
^ive  jurisdiction.."     X^^ere  ^re  njany  cases  whcro  it  is  impossible 
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for  any  other  court  to  Administer  full  and  satisfactory  relief  be- 
tween all  parties  in  interest." — 1  Story's  Eq.  Juris.  §  543.  The 
remedy  in  the  Orphans'  Court  being  cheaper  and  more  expedi- 
tious than  that  afforded  in  Chancery,  this  court,  at  an  early  day, 
doubtless  more  as  a  matter  of  sound  policy  than  of  strict  legal 
requirement,  Avas  inclined  to  confine  heirs,  distributees,  &c.,  of 
deceased  persons'  estates,  to  the  Orphans'  Court,  in  cases  where 
the  powers  of  that  court  were  adequate  to  administer  full  relief. 
— Gayle  v.  Singleton,  1  Stew.  572.  But  we  apprehend  the  rule 
is  undeniable,  that  the  rightful  jurisdiction  originally  exercised 
by  courts  of  equity,  is  not  impaired  by  legislative  enact- 
jnent  conferring  a  similar  jurisdiction  upon  any  other  court, 
unless  there  be  prohibitory  or  restrictive  words  used,  denying  the 
exercise  or  continuance  of  such  jurisdiction  to  the  courts  of  chan- 
cery.— Story's  Eq.  Juris.  §  80 ;  Dement  v.  Boggess,  13  Ala, 
143.  And  this  court  has  repeatedly  sanctioned  the  exercise  of 
such  jurisdiction  on  the  part  of  the  Chancery  Courts. — Single- 
ton &  Gayle,  supra;  Cherry  v.  Belcher,  5  Stew.  &  Por.  133 ; 
Dobbs  et  al.  v.  Distributees  of  Cockerham,  2  Por.  328  ;  Lev- 
ins V.  Butler  &  Wife,  8  ib.  300  ;  Blakcy's  Adm'r.  v.  B]akey\^ 
Heirs,  9  Ala.  394  ;  Scott  v.  Abercrombie,  14  ib.  270  ;  King  k. 
Ansley  v.  Smith  &  Steele,  15  ib.  264  ;  Hortou,  Adm'r.  v.  Mose- 
ley,  17  ib.  794;  Pearson  et  al.  v.  Darrington,  18  ib.  348. 

But  it  is  further  strenuously  insisted,  that  the  administrator 
with  the  will  annexed,  and  not  the  distributees,  should  be  enti- 
tled to  call  upon  the  executor  to  account,  and  that  the  several 
.statutes  of  1806, 1821  and  1846  must  all  be  construed  in  pari 
materia^  as  constituting  but  one  body  of  statutory  laws  upon 
this  subject,  and  that  these  statutes  clearly  recognize  the  right 
of  Leachman,  the  administrator  de  bonis  non  with  the  will  an- 
nexed, to  the  assets  belonging  to  the  estate  in  the  hands  of  the 
<'xecutor,  and  to  an  account  for  the  waste  committed,  or  the  ef- 
fects misapplied  by  him. 

It  mast  be  borne  in  mind  that  this  bill  was  filed  before  the 
i^tatuteof  1846  was  passed,  and  the  case  must  be  decided  with- 
out regard  to  that  statute;  for  I  take  it  to  be  the  law,  that  al- 
though the  act  at  the  time  of  the  trial  authorized  the  adminis- 
trator de  bonis  non  to  maintain  a  bill  against  the  administrator 
in  chief,  it  does  not  relate  back  so  as  to  destroy  the  complain- 
ants' action  if  well  brought.     It  is  a  maxim  as  old  as  the  law, 
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that  ''  nova  constitutio  futuris  formam  imponere  debet,  et  non 
pr(eteritis.'>'—BrsLct.  Lib.  4,  fol.  228 ;  2  Inst.  292;  Bacon-s 
Abr.  Tit.  Statute,  C.  In  general,  the  law  as  it  existed  at  the 
time  the  action  was  commenced  must  decide  the  rights  of  the 
parties,  unless  the  Legislature  express  a  clear  intention  to  vary 
the  relation  of  the  parties. — Hitchcock  v.  Waj,  6  Adol.  &  Ellis 
943 ;  S.  C.  33  E.  C.  L.  R.  253,  and  cases  there  cited.  And 
this  rule  applies  as  well  to  remedial  as  to  other  statutes. — Per 
Story  J.,  Prince  v.  U.  States,  2  Gal.  C.  C.  208.  A  retrospec- 
tive statute  in  respect  either  to  contracts  or  property  would  vio- 
late every  sound  principle,  and  partakes  in  its  character  of  the 
mischiefs  of  an  ex  post  facto  law. — 2Dvvar.  Stat.  677,  G80-81  ; 
Paddonv.  Bartlett,  3  Adol.  &  Ellis,  884;  30  Eng.  C.  L.  R. 
258.  The  rights  of  the  parties,  whatever  those  rights  were, 
attached  before  the  act  of  184G  was  passed,  and  as  it  contains 
no  express  words  giving  it  a  retrospective  operation,  the  court 
vv'ould  violate  not  only  sound  principle,  but  multiplied  precedents, 
were  we  to  construe  it  so  as  to  defeat  the  action  rightfully  com- 
menced.— See  Latless  v.  Holmes,  4  T.  R.  660;  More  etal.  v. 
Phillips,  12  Me.  &  Wels.  536  ;  Unwin  v.  St.  Quintin,  11  ib.  280. 

The  act  of  1846  out  of  the  way,  what  is  the  correct  construc- 
tion of  the  previous  acts  conferring  upon  the  administrator  de  bo- 
nis non  certain  remedies  against  the  first  administrator  or  exe- 
cutor? We  think  that  construction  has  been  very  clearly  set- 
tled by  several  adjudications  of  this  court ;  adjudications  which 
Ave  are  unwilling  to  disturb,  even  though  Ave  should  doubt  their 
correctness,  as  no  hardship  or  inconvenience  can  result  from  ad- 
iiering  to  them.  We  should  on  the  other  hand  impose  a  hard- 
ship upon  suitors  to  require  them  to  conform  to  the  law  Avhich 
Ave  unsettle  or  render  doubtful  by  our  decisions.  Hence  it  is 
that  courts  are  usually  goA'erned  by  precedents,  Avhich  establish 
rules  governing  the  practice,  or  settling  the  construction  of  stat- 
utes or  questions  respecting  real  estate. — 2  Dwarr.  Stat.  785  ; 
Doe  ex  d.  V.  Allen,  8  T.  R.  504 ;  Broom's  Maxims,  65  and 
cases  cited. 

Let  us  then  turn  to  some  of  the  previous  decisions  of  this 
court,  and  see  Avhether  the  settled  construction  of  these  statutes 
U  not  adverse  to  that  insisted  on  for  the  plaintiff  in  error. — In 
Chamberlain  V.  Bates,  2  Port.  R.  550,  it  Avas  held  that  the  au- 
t'lority  of  an  administrator  de  bo7iis  non  extends  only  to  such  of 
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the  personalty  of  his  intestate  as  remains  in  specie,  unaltcrod 
or  unconverted  by  his  predecessor,  and  so  far  only  can  he  bo 
regarded  as  a  trustee  for  distributees  and  creditors  ;  that  tho 
commission  or  letters  of  an  administrator  de  bonis  non^  as  his 
Jiamo  imports,  extends  only  to  the  uuadministered  assets  ;  and 
tiiat  he  could  maintain  no  action  against  the  former  executor  or 
administrator,  either  at  law  or  in  equity,  for  assets  wasted  or 
converted  by  him,  but  such  suit  must  be  brought  by  creditors, 
legatees  or  distributees.  In  this  case  the  former  administrator 
had  died,  and  the  administrator  de  bonis  non  brought  assumpsit 
against  the  representative  of  such  former  administrator,  to  reco- 
ver a  sum  of  money  alleged  to  have  been  received  hj  him,  and 
never  accounted  for  or  paid  over.  The  action  was  disallowed. 
The  Chief  Justice,  in  delivering  the  opinion,  however,  said,  that 
''  if  administration  be  granted  to  an  improper  person,  or  by  an 
improper  court,  and  afterwards  revoked,  the  subsequent  admin- 
istrator properly  appointed  has  a  general  commission  of  the  ad- 
ministration, and  is  thereby  entitled  to  call  the  displaced  admin- 
istrator to  account,  as  in  the  case  of  an  administrator  de  son 
(ort.^^  In  the  case  qf  the  Judge  of  the  County  Court  of  Ben- 
ton V.  Price  et  al.  6  Ala.  U-  36,  the  act  of  1806  is  rcf-rred  to, 
and  the  court  say  "  the  act  only  applies  v.'here  letters  of  admin- 
istration have  been  revoked  for  any  of  the  causes  mentioned  in 
it,"  and  that  even  in  such  case,  it  may  be  questionable,  whether 
an  action  can  be  maintained  where  the  assets  have  been  wasted  or 
converted. — In  Moore  et  al.  v.  Armstrong,  9  Port.  R.  697,  the 
administrator  in  chief  became  a  non-resident,  and  the  bill  was 
liled  against  him  by  the  distributee ;  the  administrator  died,  and 
the  bill  Vi'as  amended,  makjng  the  administrator  de  bonis  non  a 
co-plaintiff  with  the  distributee^  a  demurrer  for  this  misjoinder 
was  held  to  have  been  properly  sustained. 

In  Willis  V.  Willis,  9  Ala.  R.  721,  the  Orphans'  Court  pro- 
ceeded to  render  a  decree  and  av.ard  execution  in  favor  of  the 
udministrator  de  bonis  non  again.it  the  former  administrator, 
wiiose  letters  of  administration  had  been  revoked  for  a  failure  to 
r^aew  his  bond.  Tiie  court  cite  the  previous  cases  of  Chambor- 
l.iin  v.  Rates,  and  Judge  Benton  County  Court  v.  Price,  supra, 
unci  hold  the  decree  erroneous,  at  least  so  far  as  the  award  of 
execution  is  concerned. 

Jn  Nolly  v,  "\Vilkins,  11  Ala,  R,  872,  tlie  adraioistrjvtor  with 
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the  "will  annexed  was  cited  to  give  additional  security.  He 
came  in,  filed  his  accounts  and  vouchefs  for  settlement,  and  re- 
signed his  trust.  A  settlement  was  ordered,  and  ¥7ilkins  v/a? 
appointed  administrator  de  bonis  Tion,  in  whose  favor  a  decree 
^vus  afterwards  rendered^  and  e.tccntion  avv  ardcd  for  the  assets 
in  the  hands  of  the  former  administrator.  It  was  held  that  eizch 
administrator  could  only  recover  from  his  predeces6or>  whether 
he  has  resigned  or  been  removed  from  his  office,  the  assets  which 
remain  in  his  hands  in  specie  tmconvcrtcd,  and  that  a  settk- 
raent  coU'd  only  be  made  between  him  and  the  distributees  ct 
legatees  of  the  estate.  This,  of  course,  was  conilncd  to  caers 
where  the  estate  was  solvent;  for  where  the  estate  proved  insol- 
vent, the  act  of  1843  confers  upon  the  administrator  de  Icnis 
iton  the  riglit  to  site  the  former  adiAinistrator,  either  in  the  Or- 
phans' Court,  or  any  other  court  of  law  or  equity,  to  reccvrr 
the  assets  belonging  to  the  estate. 

In  Itingand  Ansley,  administrators,  V.  Smith  and  Steele,  15 
Ali.  K.  264,  the  plaintiCs  as  administrator  de  bor.is  non  with 
thc^vill  annexed  of  Jeremiah  Smith,  deceased,  filed  their  bill  iit 
equity  against  Smith,  the  forrncr  administrator,  who  had  been 
rcinoved,  and  his  sefcurity  OH  h\8  bond,  for  an  account  of  the  as- 
sets of  the  estate,  which  the  formcv  adjninistrato;*  had  received 
and  failed  to  a,ccou'nt  for,  &c.  ^Vc  held  tht^t  prio:^  -o  *^ie  act  of 
1846,  a  Court  of  Chancery  would  not  entertain  a  bill  filed  by 
the  administrator  cje  bonis  ncn  against  a  former  executor  or  ad- 
ministrator in  chief  of  the  same  estate,  for  an  account  of  the  as--- 
scts  that  had  been  washed j  cmbejdiled  or  Enieapplicd  by  him  i 
True,  tliis  case  might  '^cW  have  turned  excltieively,  as  it  did 
uiainly,  upon  another  poitit^  namely,  that  »hfi  former  execute i' 
had  come  to  a  full  and  ^iuiil  sottlenoent  with  the  Orphans'  Courts 
which  had  jurisdiction^  and  v.-hich  we  held  concluded  the  parties 
in  equity,  no  grounds  for  iliipeaching  the  tiecrec  being  a^'erred 
in  the  bill.  Nevertheless^  the  other  point  wan  expressly  decid- 
ed, and,  as  will  appear  by  tht  previous  cases,  waB  sustained  ly 
their  authority. 

It  is  very  manifest  frotn  iin  examination  of  these  cases,  that  this 
court  has  not  been  disposed  to  extend  the  provisions  of  the  40th 
section  of  the  act  of  180G,  but  by  a  strict  construction  of  its  provi^ 
salons,  to  confine  its  operation  to  cases  where  the  letters  of  adrainis- 
ti'atlon  hare  been  retokedj  because  they  were  granted  upon  insuffis 
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olent  security,  and  the  administrator  has  failed  to  give  suflBcient 
security  upon  being  required  to  do  so  by  the  Orphans'  Court,  or 
when  it  should  appear  upon  examination,  that  the  administra- 
tor had  embezzled,  wasted  or  misapplied  the  decedent's  estate. 

The  fourteenth  section  of  the  act  of  1821  authorizes  the  court 
to  require  of  the  executor,  administrator,  or  guardian,  further 
security,  upon  complaint  being  made  by  any  of  those  who  have 
gone  on  his  bond,  or  when  it  is  made  to  appear  that  there  arc 
sufficient  grounds  for  believing  that  he  is  about  to  waste,  em- 
bezzle or  misapply,  or  remove  from  the  State,  the  property  com- 
mitted to  his  charge,  or  on  proof  of  gross  neglect,  &,c.,  or  that 
his  securities  have  become  insufficient,  as  well  as  for  the  causes 
heretofore  specified.  This  section  fails  to  provide  what  the 
court  shall  do  on  the  failure  of  the  administrator  or  executor  to 
p;tve  the  additional  security  which  is  required,  nor  does  it  con- 
fer any  authority  upon  the  court  to  remove  such  delinquent  ad- 
ministrator ;  but  by  the  fifth  section  of  the  same  act,  (Laws  of 
Alabama  by  Toulmln,  193,)  the  judge  of  the  County  Court  i.s 
t-mpowered  to  repeal  letters  testamentary,  andof  administratiou, 
tu  appoint  and  displace  guardians,  &,c.,  and  to  make  all  neces- 
**ary  orders  for  the  issuing  process  and  other  purposes  within 
his  jurisdiction,  according  to  such  regulations  as  are  or  may  be 
established  by  law^  in  such  cases  ;  so  that  we  apprehend  the  ar- 
gument of  the  counsel  for  the  plaintiff  in  error,  that  the  four- 
tL-enth  section  would  be  utterly  powerless,  unless,  for  its  enforce- 
ment, it  may  borrow  the  consequences  attached  as  the  penalty 
by  the  fortieth  section  of  the  act  of  180G,  fails,  since  this  act 
justified  the  court  in  displacing  the  executor  or  administrator., 
But  without  consuming  further  time  on  this  point,  we  feel  quite 
sure  that  the  construction  placed  by  this  court,  in  the  cases  pre- 
viously cited,  is  opposed  to  that  contended  for  by  the  counsel  for 
the  plaintiff  in  error,  and  shows  that  this  suit  may  avcII  be  main- 
tained in  the  name  of  the  distributees.  The  court  has  refused 
to  indulge  a  doubtful  construction  in  favor  of  enlarging  the  pow- 
trs  of  an  administrator  de  bonis  non,  from  considerations  of  po- 
licy. There  would  usually  be  delay,  and  cases  might  readily 
be  imagined  where  there  would  be  great  hardship  and  injustice 
done  to  legatees,  distributees  and  creditors,  by  continuous  remo- . 
vals  and  appointments  of  successors,  if  the  creditor  or  the  dh-^. 
irlbut:cs  or  legatees  should  be  compelled  to  wait  the  tardy  pro-* 
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cess  of  a  suit  between  the  out-going  administrator  and  his  suc- 
cessor, and  perhaps  again  between  the  latter  and  his  successor^ 
until,  to  say  nothing  of  the  hazard  of  total  loss  consequent  upon 
these  changes,  thy  funds  would  be  greatly  lessened  by  costs  and 
commissions  as  it  swept  along  the  tide  of  litigation. — Chamber- 
lain, adm'r.  v.  Bates,  adm'r.  2  Port.  R.  659 ;  Coleman  v.. 
McMurdo,  5  Rand.  R.  51.  We  think  the  statutes  furnish  no 
objection  to  the  maintenance  of  the  action  directly  by  the  com- 
plainants to  this  bill. 

l)ut  it  is  contended  for  the  plaintiff  in  error,  that  the  \y'i\1  in 
t})Is  case  creates  continuous  trusts,  which  devolve  upon  the  suc- 
c'?^sor,  and  that  according  to  its  provisions,  the  complamant.s 
are  entitled  to  no  decree  other  than  to  provide  for  the  sccurity 
vl'  the  assets,  which  are  not  shown  to  be  in  any  danger,  and  that 
tlierefore,  the  bill  was  prematurely  exhibited.  The  demand 
Mgainst  the  executor,  which  these  complainants  assert,  and  the 
decree  itself,  is  for  moneys  which  they  insist  he  should  pay.  If 
this  fund,  or  any  portion  of  it,  is  needed  to  pay  the  debts  due 
from  the  estate,  it  is  clearly  competent  for  the  Chancery  Court 
tM  call  the  creditors  before  it,  and  to  make  this  disposition  of  it, 
\'>y  the  fifteenth  clause  in  the  will,  all  the  surplus  prceeeds,  af- 
ter the  maintenance  and  support  of  the  plantations,  whieh  the 
testator  desires  should  be  kept  up,  together  with  all  moseys 
arising  from  the  sale  of  lands,  or  accruing  to  the  estate  from  any 
other  sources,  except  as  is  otherwise  provided  in  the  will,  are  re- 
<^jLiired  to  be  invested  in  the  safest  bank  stock,  which  is  to  be  a 
jx-rmanent  fund,  the  interest  or  dividend  to  be  equally  divided 
;'.rxiong3t  the  testator's  three  children.  It  is  the  duty  of  the 
court,  as  far  as  can  be  done,  to  effectuate  the  intention  of  the 
Testator,  by  carrying  into  execution  the  provisions  of  his  wilL 
'I'he  farms  then  must  be  kept  up,  and  the  proceeds,  as  well  as 
the  funds  derived  from  other  sources,  except  such  as  may  be 
rccjuired  to  carry  out  the  previous  provisions  of  the  will,  must 
bf  invested  as  required,  if  the  same  can  be  profitably  done, 
iiat  the  paramount  duty  of  the  executor  was,  and  of  the  admin- 
istrator with  the  will  annexed  now  is,  to  pay  the  debts,  and  un- 
til they  are  paid,  the  heirs  or  distributees  arc  entitled  to  no 
])ortion  of  the  estate. — Thrash  v.  Sumwalt,  5  Ala.  R.  14.  It 
may  be,  for  aught  that  we  can  judicially  ki-iow,  that  after  tho 
dfbts  arc  paid,  the  exigencies  of  the  estate  which  is  to  be  kept 
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Ibgether  until  the  period  designated  in  the  will,  may  rcqliiH  \he 
expenditure  of  a  portion  of  these  funds.  If  so,  it  is  very  clear 
that  the  administi'J^tor  with  the  will  annexed  should  be  allo-wcJ 
to  appropriate  them  in  that  way.  So  we  conclude,  that  in  srt 
fftr  as  tho  discharge  of  the  duties  devolved  upon  the  adminis^- 
istrator  de  bonis  non  by  the  will  fequires  the  appropriation  of 
iill  or  any  portion  of  tho  money  hefe  decreed,  to  that  extent 
should  tho  funds  have  been  decreed  in  furtherance  of  such 
objects.  But  how  could  the  debts  be  paid,  or  the  interest  of 
the  estato,  as  respects  the  duties  devolved  upon  the  admini;^- 
tvator  with  the  will  annexed,  be  protected  and  forwarded  in  the 
absence  of  the  creditors,  and  of  such  administrator?  None  of 
them  were  made  parties,  or  brought  Lefoi-e  tho  court,  or  thv 
master,  in  any  way.  T!ie  decree  thercrore,  which  gives  the  fund 
to  the  complainants  absolutely,  without  regard  to  the  deman(rs 
rxisting  against  the  estate  which  remain  unsettled,  without  rt.'- 
gaixl  to  tiie  necessities  of  the  estate,  growing  out  of  the  duties 
tlevolved  by  the  will  upon  the  personal  representatives,  is  orro- 
neottSv  Ordinarily,  where  the  distributees  j51e  a  bill  for  an  ac- 
ijonnt  against  an  out-going  administrator,  it  may  not  be  neces- 
sary to  make  tho  administrator  cfc  6o7iw  no;i  a  party. — Draughau 
V.  Frenchj  adm'r;  4  Port.  K.  S52.  Bat  the  will  in  the  case  be- 
fore us  gives  the  administrator  the  funds,  if  necessary  to  the 
jnaintenance  and  support  of  the  plantations,  whileit  confers  upon 
the  complainants  the  right  to  demand  the  means  necessary  for  their 
ma.iutenance  and  education,  and  the  payment  of  the  interest  or 
<lividends^  which  will  accrue  from  an  inyesttacnl  cf  the  surplus 
means  to  be  derived  from  the  estate.  There  can  be  no  surplus 
until  the  debts  arc  pa-d,  and  until  the  fact  is  ascertained,  thnt 
the  condition  of  the  plantations  is  such  as  to  require  no  appro- 
priation to  be  made  for  their  support  and  maintenance.  It  thoi 
follows^  that  in  taking  an  account  so  as  to  distribute  this  fund; 
the  administrator  dc  bonis  non  should  be  made  a  party  defen- 
dant, and  the  bill  should  shew  that  no  claim  of  his  was  set  up, 
or,  if  setup,  that  the  same  constituted  no  charge  upon  this  fund, 
which  should  intervene  between  them,  and  an  absolute  appro- 
priation of  the  money  to  them,  or  for  their  benefit  as  contemplat- 
ed by  the  will.  As  to  the  creditors,  they  may  (as  we  have  be- 
fore said,)  bo  brought  in  before  the  master,  as  in  case  of  a  credi- 
tor's billi  Wc  thiYik  the  eoWpb.:nant<,  in  regard  to  the  fund  re- 
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<Sovered,  occupy  substantially  the  relation  of  residuary  legatees, 
being  only  entitled  to  the  appi'opriation  for  their  benefit  of  the 
surplus  or  residuum,  after  satisfying  the  previous-  charges  upon 
the  fy.nd.  In  such'Cases,  it  is  well  settled  that  all  other  per- 
sons interested  in  the  distribution  must  be  made  parties,  so  that 
only  one  account  may  be  taken. — Atwood  v.  Hawkins,  Finch, 
113;  West  v,  Randall,  2  Mason's  G.  C.  R.  181;  Sherrit  v.  Bircli, 
?)  Bro.  C.  C.  229;  Parsons- v.  Neville,  ib.  365;  Julian  v.  Reyn- 
olds, 8  Ala.  R.  680^  Edwards  en  •  Parties,  138;  Peacock  v. 
Monk,  1  Ves.  Sr.  127 ;  Cookburn  v.  Thompson,  16  Ves.  Jr,. 
321 ;  Pritchard  v.  Hicks,  1-  Paige's  C.  R.  270.  At  all  events, 
the  bill  should  be  so  framed,  as  that  the  interest  of  all  parties 
Kiight  be  protected,  and  the- trusts  created  by  the  will  properly 
enforced  according  to  the  intention  of  rhe  testator, — Story's  Eq. 
Plead.  §§  104-105,  and  notes,  (4th  Ed.) 

Wo  are  further  of  opinion,  that  this  defect  in  the  frame  of  the 
bill  might  be  taken  advantage  of  on  general  demurrer  ;  for  it  is 
impossible  for  the  court  to  say  what  amount  will  remain  after 
tlie  debts  are  paid,  and  the  amounts  necessary  (if  any)  to  main- 
tain the  plantations,  until  an  aocount  is  taken  of  these  matters, 
and  no  account  was  or  could  be  taken  of  them  under  the^  bill  as 
at  present  framed,  the  parties  interested  therein  not  being  be- 
fore the  court  by  any  of  the  modes  allowed  by  the  practice. — -1 
Stew.  &  Port.  S17;  2  Stew.  280.  -The  omission  of  an  indispensa- 
ble party  is  an  error  for  which  a  decree  may  bo  reversed  on 
^ror,  though  the  objection  be  made  for  the  first  time  in  the  ap- 
pellate court.— 18  Ala.  R.  57^.  The  demurrer  therefore  should 
have  been  sustained,  and  leave  given  the  pai'ty  to  amend,  so  as 
-to  bring  the  proper  parties  before  the  court,  as  the  practice  in 
such  cases  is  not  to  dismiss  for  want  of  proper  parties,  but  to  let 
the  case  stand  over  for  an  amendment  or  supplement  to  the  bill, 
as  the  case  may  require. — Rugely  et  al.  v.  Robhison,  10  Ala. 
R.  703;  Batre  v.  Auge,  5  Ala,  R.  179;  Toulmin  v.  Hamil- 
ton, 7  ib.  369  ;  Alderson  v.  Harris,  et  al.  12  ib.  580, 

Having  disposed  of  the  question  of  parties,  let  us  consider  the 
-next  proposition ;  whether  the  case  made  by  the  record  justifies 
the  interposition  of  the  Chanceiy  Court,  so  as  to  withdraw  it 
from  the  Orphans'  Court,  which  had  ordered  initiatory  pro- 
ceedings for  the  final  settlement  of  Gould's  executorship. 

Without  in  this.place.going  into  a  critical  examination  of  tiic 
30^ 
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numerous  allegations  of  the  bill  cliarging  both  non-feasance  and ' 
malfeasance,  not  only  in  regard  to  the  executorial  duties  proper,., 
but  also  with  respect  to  the  several   trusts  devolved  upon  the 
executor  by  the  will,  and  >Yithout  stopping  to  ascertain  liow  far 
the  proof  sustains  all  or  any  of  them,  we  feel  quite  sure  that  the 
whole  case  presented  by  the  record  is  one  in  which  the  Court  of. 
Chancery  is  alone  competent  to  afford  full  relief.     Tins  is  mani- 
fest from  an  examination  of  the  will,  and  the  account  which  was 
filed  by  the  plaintiff  in  error  in  the  Orphans'  Court,  and  which, . 
he  insists,  exhibits  the  true  condition  of  the  monetary  affairs  of 
the  estate.     Tl\e  account,  aside  from  the  various  matters  of  ex- 
planation which  the  answer  discovers,  is  certainly  unsatisfacto- 
ry.    It  furnishes  no  definite  idea  of  the  manner  in  which  the 
estate  has  been  managed,  or  of  the  assets  remaining  on  hand.. 
It  sets  forth  the  receipt  by  the  administrator  of  $63,124,  and 
although  but  a  comparatively  small  amount  of  debts  due  from, 
the  estate  at  the  time  of  the  testator's  death  appears  to  have 
been  paid,  still  the  account  brings  the  estate  in  debt  to  the  exe-- 
cutor  in  the  sum  of  $3,957,  the  main  bulk   of  the  sums  re-- 
cnved  having  been   disbursed  in  the  payment  of  expenses  at- 
tending,the  prosecution  and  defence  of  law  suits,  the  defraying 
tiie  expenses  of  the  farms   in   the  matter  of  overseer's  wages, . 
physicians'  bills,  provisions  &c.,  and  still  leaving  a  considerable 
sum  due  of  debts,  which  he  had  contracted,  and  which  remained 
unpaid  when  he  was  removed  from  office.     Besides,  a  portion  of.' 
the  sums  collected  for  rents  accrued  upon  lands  not  disposed  of. 
by  the  will,  and  these  descended  to  the  complainants  who  are  the 
hoirs  at  law  of  the  testator.     It  is   not  shown  that  these  lands 
wer3  rented  to  the  highest  bidder  at  public  out-cry,  as  required 
by  the  statute  of  1839,  (Clay's  Dig.  199,  §  36,)  and  if  the  exe- 
cutor rented  them  out  otherwise  than  autliorizcd  by  law,  his  act 
Vr'as  tmauthorized,  and  he  would  hold   the  proceeds  in  trust  for 
the  complaimmts, — Martin,  ex'r,  v.  Williams,  18  Ala.  II.  190.. 
To  obtain  a  full  discovery,  and  as  indispensable  to  a  correct  and, 
satisfactory  settlement  of  this    complicated  account,  we  do  not. 
entertain  a  doubt,  but  that  the  complainants  might  properly  re- 
sort to  the  Ctiaaicery  Court,  especially  as  they  had  the  right  to 
have  an  account  of  tlie  manner  in  whicii  he  had  discharged  the 
duties  imposed  by  ih&  will  as  express  trusts,  and  which,  we  have 
b-^fcre  ehoAvn,  were  so  intimately  blended  witli  his  executorial 
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duties  as  to  require  an  account  of  each  to  be  taken,  in  order  pro- 
perly to  settle  either.  The  surplus  only  is  to  be  invested  in 
bank  stock,  and  to  arrive  at  this  surplus  involves  an  inquiry  as. 
to  the  execution  of  the  trusts  created  by  the  Avill,,  as  well  those 
within,  as  those  without  the  jurisdiction  of  the  Orphans'  Court. 

In  addition,  however,  to  all  this,  the  account  exhibited  by  the 
executor  claims,  as  a  compensation  for  his  services,  the  sum  of 
ten  thousand  five  hundred  dollars.  As  compensation  to  trus- 
tees is  allowed  as  a  reward  for  the  faithful  execution  of  the 
trusts  confided  to  them,  it  was  due  to  the  court,  which  must  ad^ 
measure  the  compensation,  and  to  the  parties,  that  the  history 
of  the  executor's  proceedings  should  be  fully  made  known.  The 
court  could  then  determine  whether  it  was  called  upon  to  com- 
pensate intelligence,,  integrity,  industry,  vigilance  and  enligk- 
tened  activity  on  the  part  of  the  executor  in  the  discharge  of  his 
duties,  or  whether  he  had  not  forfeited  all  claims  to  compensa- 
tion by  his  wilful  neglect  and  gross  negligence,  which  have  resulted 
in  damage  to  the  estate  he  represented. — 5  Barr's  R.  41()-417.. 
For  the  reasons  above  stated,  we  conclude,  that  although  the 
complainants  may  have  failed  to  sustain  by  proof  the  allegations 
of  waste  and  mismanagement  charged,  still,  enough  does  appear 
unquestionably  to  justify  tlie  interposition  of  the  Chancery 
Court. 

We  Gorae  now  to  consider- the  last  proposition,,  as  to  the  com- 
pcnsation  to  be  decreed  to  the  executor.  We  do  not  think  that 
the  proof  furnishes  any  evidence  that  he  acted  in  bad  faith,  or 
tiiat  he  has  been  guilty  of  wilful  default,  or  such  gross  negli^ 
gence  as  should  deprive  him  of  compensation.  The  rule  upo)i 
this  subject  with  us,. as  asserted  in  Powell  et  al.  v.  Powell,  10 
Ala.  R.  914,  and  recognized  as  correct  in  a  number  of  cases,  i,s 
not  to  refuse  to  executors  or  administrators  reasonable  compen- 
sation, except  in  cases  of  wilful  default  or  gross  negligence,  by 
which  loss  to  the  estate  has  been  the  consequence. 

1 1  is  the  anxious  desire  of  Courts  of  Chancery  to  protect  trus- 
tees from  harm,  who  act  in  good  faith,  and  not  to  subject  their 
conduct  to  the  application  of  such  harsh  and  rigid  rules  as  to 
d  ^ter  all  prudent  men  from  assuming  fiduciary  duties  and  re- 
lations. The  court  must  also  look  to  the  number  and  nature  of 
the  duties  to  be  performed,  and  while  it  will  exact  the  exercise 
of  that  care,  diligence  and  forethought  in  the  discharge  of  those 
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duties  which  a  prudent  man  "would  bestow  upon  liis  own  busi^ 
ness  of  a  similar  character,  it  will  not  be  astute  to  hunt  out  and 
seize  upon  every  slight  departure  from  the  strict  line  of  discre- 
tion and  good  management.  Nor  should  it  look  merely  at  the 
result,  which  may  be  unfavorable  to  the  interest  of  those  concern- 
ed, and  conclude  from  thence,  that  the  trustee  has  been  guilty  of 
gross  negligence  or  mismanagement,  since  it  often  happens  that 
the  best  laid  schemes  fail  of  success.  Such  is  the  imperfection 
of  our  nature,  and  the  vicissitudes  to  which  we, arc  exposed,  that 
oven  the  most  Avary,  discreet  and  prudent  are  not  exempt  from 
misfortunes  and  failures. 

In  the  case  before  us,  the  result  of , the  executor's  management 
was  certainly  unfortunate  to  the  interest  of  the  estate.  Much 
the  larger  portion  of  Avhat  has  been  received  by  him  has  been 
expended,  as  we  have  said,  in  cost  consequent  upon  fruitless  liti- 
gation, upon  overseers^  in  bills  to  physicians  and  other  expenses; 
but  when  wo  take  into  account  the  number  of  the  duties  devolv- 
ed upon  the  executor,  the  size  of  the  estate,  consisting  of  many 
slaves  and  several  plantations  with  stock  of  different  kinds,  as  also 
of  a  large  quantity  of  lands,  some  of  which  were  occupied  by  ir- 
responsible tenants,  the  enlarged  discretion  Avith  which  the  tes- 
tator invests  his  executor  by  his  Avill,  the  disposition  to  insubor- 
dination Avhich  seemed  to  prevail  among  the  slaves,  and  the  diver- 
sified interests  which  required  to  be  guarded,it  is  not  to  be  expected 
that  the  executor  should  be  able  to  conduct  its  affairs  without  in- 
curring considerable  expense,  and  Avithout  sometimes  mistaking  its 
interest.  The  farms  .appear  to  have  been  managed  at  least  or- 
dinarily Avell.  The  litigation,  we  think,  Avas  such  as  the  execu- 
tor, influenced  solely  by  a  desire  to  adA'ance  the  interest  and 
protect  the  rights  of  the  complainants,  might  Avell  have  engaged 
in,  and  the  points  in  the  main  case  of  such  difficulty  as  to  re- 
cj-uire  the  retainer  of  eminent  counsel  for  their  discussion,  and 
Avho,  of  course,  Av ere  entitled  to  reasonable  compensation  for  their 
scrA'ices. 

Many  minor  objections  to  the  conduct  of  the  executor,  as  fur- 
nishing evidence  of  neglect  and  malversation,  Avere  taken  by  the 
counsel  for  the  defendants  in  error,  and  were  discussed  Avith 
much  zeal  and  ability;  but  Avithout  extending  this  opinion  to  too 
great  a  length  by  noticing  each  separately,  Ave  deem  it  sufficient 
to  say,  that  Ave  .have  examined  them,  and  ai'e  unable  to  bring 
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bur  minds  to  tlie  conclusion,  in  view  of  all  the  circumstances  and 
explanations  aiForded  by  the  answer  and  proof,  that  the  executor 
was  guilty  of  wilful  default  or  gross  negligence  in  the  discharge 
of  his  duties,  so  as  to  justify  the  court  in  denying  to  him  all 
compensation. 

In  allowing  compensation,  we  think'the  court  should  have  been 
governed  by  the  act  of  1841,  (Clay's  Dig.  228,  §  39,)  which 
fully  empowers  the  court,  in  cases  where  estates  are  required  to 
be  kept  together  for  distribution  at  a  future  day  by  the  will  of 
the  testator,  to  alloAv  to  the  executor  for  his  attention  and  servi- 
ces, in  lieu  of  commissions,  such  annual  compensation  as  shall  be 
reasonable,  "  having  regard  to  the  amount  of  labor  performed, 
the  responsibility  involved,  and  the  A'alue  of  the  estate." 

I'nder  the  law  as  it  previously  existed,  the  executor  or  admin- 
istrator was  allowed  commissions  upon  his  receipts  and  dis- 
bursements. However  just  this  may  be  as  respects  the  admin- 
istration of  estates  in  the  ordinary  course  of  proceeding,  it  will 
readily  strike  every  one  that  cases  may  occur,  where  such  a 
criterion  for  compensation  Avoukl  be  wholly  inadequate.  Thcye 
may  be  large  estates  required  to  be  kept  together  for  the  main- 
tenance of  families,  and  the  raising  of  slaves,  stock,  &c.,  in  the 
administration  of  which  but  a  very  inconsiderable  amount  of 
money  would  be  received  or  disbursed,  yet  the  whole  time  and 
attention  of  the  representative  might  be  required  in  their  man- 
agement  for  many  years.  To  provide  a  remedy  in  such  case?, 
and  to  prescribe  the  manner  in  which  the  court  should  arrive  at 
a  reasonable  compensation,  Avas  the  design  of  the  section  of  the 
act  which  we  have  quoted,  lie  is  not  only  to  be  compensated 
for  the  actual  amount  of  labor  performed,  but  regard  is  also  to 
be  had  to  the  responsibility  incurred,  and  the  value  of  the  estate. 
It  is  our  opinion,  that  in  cases  coming  within  the  purview  of  this 
act,  the  court,  if  it  allows  compensation  at  all,  should  estimate- 
it  according  to  the  requisitions  contained  in  it,  and  should  not 
limit  the  party  to  commissions  upon  the  receipts  and  disburse  - 
raents. 

It  may  be  true,  as  contended  for  by  the  defendants  in  error, 
that  in  this-  case  the  Chancellor  has  oilowed  the  executor,  as 
commissions,  a  greater  compensation  than  under  all  the  circum- 
stances of  this  case  he  would  be  entitled  to  according  to  the 
provisions  of  the  statute.     We  express  no  opinion  as  to  the 
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amount  he  should  receive,  but  leave  this  to  be  ascertained  upon 
a  future  reference  to  the  master.  All  Ave  decide  is,  that  the  exe- 
cutor, being  entitled  to  compensation,  had  the  right  to  insist  upon 
its  allowance  according  to  the  principles  which  the  statute  em- 
bodies as  governing  the  compensation,  for  his  attention  and  ser* 
vices,  namely,  "  having  regard  to  the  amount  of  labor  perform- 
ed, the  responsibility  involved,  and  the  value  of  the  estate." 
These  data  have  been  disregarded  in  the  decree  before  us,  and  the 
question  of  compensation  should  be  again  referred  to  the  regis- 
ter, with  instructions  to  ascertain  what  is  reasonable,  estimat- 
ing the  same  according  to  the  rule  laid  down  in  the  statute.  We 
think  that  the  executor  having  the  right  to  compensation,  and 
having  been  required  by  the  will  to  keep  the  estate  together  for 
distribution  at  afutux-e  time,  has  the  right  conferred  by  the  stat- 
ute to  insist  on  being  compensated  in  accordance  with  its  provi- 
sions; and  although  the  words  of  the  statute  are  that  "  the  judge 
shall  have  full  power,"  &c.,  yet  these  should  not  be  construed 
to  vest  him  with  a  discretion  as  to  whether  he  will  conform  to  the 
statute,  or  allow  commissions  merely*  Such  words,  when  used  in 
a  statute,  are  regarded  as  peremptory,  where  the  public  or  an  in- 
dividual has. a  right  de  Jure  that  the  powers  conferred  should  be 
exercised.— 9  Por.  R.  390 ;  5  Johns.  Chan.  R.  113  ;  1  Ver. 
152;  3  Atk.  166;  Salk.  609. 

,.  The  failure  of  the  executor  to  make  annual  returns  does  not, 
tjnder  the  ciroumstances  of  this  case,  deprive  him  of  the  right  to 
xjompensation.  In  Craig  &  Wife  v.  McGehee  &  Armstrong, 
10  Ala.  R.  41,  we  held  that  an  administrator  who  has  managed 
J,hc  estate  with  prudence  and  in  good  faith,  and  who  has  been 
guilty  of  no  default  in  setthng  Avhen  required  to  do  so,  does  not 
forfeit  the  right  to  compensation  by  failure  to  make  annual  re- 
turns. The 'Cases  cited  from  South  Carolina,  which  favor  a  con- 
.ytrary  doctiine,  have  not  been  followed  by  this  court.  Indeed, 
these  adjudications  w^ere  upon  a  statute  of  that  State,  which  denies 
compensation  if  such  returns  have  not  been  made. — 3  Eq.  R. 
78.     In  this  .State,  there  is  no  such  enactment. 

We  have  shown  that  the  staute  of  1846  has  no  retrospective 
effect,  to  take  aAvay  the  right  of  action  from  the  plaintiffs ;  so 
neither  can  the  act  of  1841  confer  >upon  the  defendant  below  a 
right  to  annual  compensation  for  services  rendered  anterior  to 
its  passage.    As  to  such  service,  he  must  be  compensated  as  the 
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law  then  stood,  and  the  master,  in  estimating  his  allowance  for 
them,  will  receive  instructions  accordingly. 

Let  the  decree  of  the  Chancellor  be  reversed,  and  the  cause  be 
remanded  for  further  proceedings  in  conformity  to  the  principles 
stated  in  this  opinion. 


LYON'S  HEIRS  vs.  MOTTUSE. 

"■1.  A  writ  of  right  at  common  law  would  lie  only  to  recover  a  fee  sim- 
ple estate,  and  in  favor  of  him  who  had  the  fee  simple  title. 

•2.  A  count  which  does  not  allege  a  seizin  in  fee  simple,  either  in  the 
demandant  or  in  the  ancestor  through  whom  he  claims,  is  defective 
as  a  count  in  a  writ  of  right,  although  it  alleges  the  disseizin  of  the 
demandant's  ancestor. 

-3.  But  it  is  sufficient  as  a  count  in  a  writ  of  entry  sur  disseizin.,  espe- 
cially after  verdict,  the  gist  of  that  action  being  the  wrongful  dissei- 
zin without  regard  to  the  mere  right  of  property. 

•4.  A  count  which  alleges  the  disseizin  of  the  demandant's  ancestor, 
and  which  is  insufficient  as  a  count  in  a  writ  of  right  for  want  of 
an  averment  of  seizin  in  fee,  must  be  considered  as  a  coxint  in  a 
writ  of  entry. 
5.  The  character  of  a  suit  is  determined  by  the  declaration,  and  not  by 
the  plea. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  tr.e 
Hon.  John  Bragg. 

The  opinion  in  this  case  decides  that  the  action  is  a  vait  of 
entry  sur  disseizin,  and  not  a  writ  of  right.  The  demandants, 
by  their  declaration,  "  demand  against  Cataline  Mottuse,  by  a 
writ  of  right,  those  certain  parcels  of  land,"  &c.  (describing 
them,)  "  which  they,  the  plaintiffs,  claim  to  be  their  right  and 
estate,  as  heirs  of  James  Lyon,  deceased,  and  whereof  the  said 
Cataline  Mottuse  unjustly  and  without  judgment  disseized  their 
said  ancestor  within  the  last  thirty  years."  The  declaration 
then  sets  out  their  pedigi'ee,  and  concludes  thus,  "  and  of  this, 
their  right  aforesaid,  the  plaintiffs  offer  to  make  proof »"     The 
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d(?fendant's  plea  is  thus  stated :  "  The  defendant  joins  in  thfe 
luise  in  short  by  consent."  The  court  charged  thejur}'',  that 
inidter  the  evidence  in  the  case,  the  title  of  the  plaintiffs  was  su- 
perior to  that  of  the  dt3fendant,  but  to  entitle  them  to  a  recovery 
they  must  prove  the  disseizin  of  their  ancestor  within  thirty 
years  next  before  the  commencement  of  the  suit.  There  was  a 
Aerdict  and  judgment  for  the  defendant. 

Sew^alLj  for  plaintiffs  in  error  : 

1.  The  averment  of  disseizin  in  a  writ  of  right  is  unnecessary, . 
and  must  be  regarded  as  surplusage,  and  need  not  be  proved. — 
3  Co.  Litt.  (-^SS)  n.  (225 ;)  Jackson  on  Real  Actions,  277,  286  ; 
3  Black.  150,  198-4.  All  beyond  what  is  necessary  to  consti- 
tute the  cause  of  complaint  is  surplusage,  and  need  not  be 
proved.— 1  Chitty  PI.  229-30. 

The  averment  of  disseizin  in  a  writ  of  entry  is  essential,  and 
tjie  general  issue  is,  did  not  disseize,  &,c.,  and  yet  the  demandant 
is  not  required  to  prove  disseizin,  but  if  he  prove  his  seizin  as  al- 
leged, the  tenant  must  then  justify  the  entry  under  which  lie 
holds  the  land,  &c. — Jackson  on  Real  Actions,  25,  27,  46-7, 
154-56-57-01. 

In  writs  of  entry  plaintiff  is  not  required  to  prove  an  actual 
ouster. — Higbee  et  al.  v.  Rice,  5  Mass.  344 ;  Stephens  v.  Win- 
ship,  1  Pick.  318. 

The  averment  of  disseizin  in  this  case  is  equivalent  to  an  aver- 
ment of  seizin  in  the  ancestor,  and  in  this  sense  it  is  a  material 
•allegation,  andwas  proved.  The  ancestor  could  not  be  disseized 
unless  he  were  seized.— Ward  v.  Bartholomew,  ,6  Pick.  413. 

But  if  there  was  a  defect  in  this  respect  in  the  writ  and  coimt, 
it  was  cured  by  the  plea.  The  defendant  did  not  traverse  the 
seizin,  but  only  joined  the  mise  in  the  mere  right.  This  was  an 
admission  of  the  demandants'  seixin  and  their  title  to  the  land, 
and  cast  the  07ius  on  the  defendant  of  shov»ing  a  better  title.— ^ 
Jackson  on  Real  Actions,  46-7,  259,  291. 

John  A.  Campbell,  contra  : 

1,  The  question  is  whether  this  is  an  action  on  the  mere  right, 
©r  for  a  disseizin?  Is  it  a  writ  of  right,  or  a  writ  of  entry  sur 
disseizin  ?  The  form  of  the  declaration  in  these  two  kinds  of 
action  may  hp  found  in  IFitz.  Nat.  Brev^  442;  Boothe  on  Real 
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Actions,  175  and  177 ;  Stearns  on  Real  Actions,  129.  All 
these  authorities  show  that  the  form  of  the  count  in  this  case  is 
that  of  a  writ  of  entry,  and  not  a  writ  of  right. 

The  count  would  be  fatally  defective  as  a  writ  of  right.  It 
contains  no  averment- of  a  fee  simple  estate,  either  in  the  plain- 
tiffs or  their  ancestor.  There  is  no- averment  of  a  seizin  of  that 
kind  of  an  estate  which  justifies  a  writ  of  right.  Seizin  in  the 
ancestor  cannot  be  inferred  from  the  averment  of  disseizin. — 7 
Wheat.  28;  3  Bibb  54;  11  Shep-.  14. 

2.  The  plea  cannot  determine  the  character  of  the  action. 
"  Joining  the  mise,"  is  nothing  more  than  joining  the  issue. — 
Roscoe  on  Real  Actions  215,  (26  Law  Lib.) 

DARGAN,  C  J. — The  material  inquiry,  growing  out  of  the 
pleadings  and  the  instructions  of  the  court,  is  to  ascertain  the 
character  of  the  action,  that  is,  whether  it  is  a  writ  of  right,  or 
a  writ  of  entry  sxir  disseizin.  In  the  count  it  is  alleged  that  tlie 
premises  are  demanded  by  writ  of  right,  but  after  describing 
the  land,  the  plaintiffs  set  forth  their  title  thus  :  "  which  they, 
the  said  plaintiffs,  claim  to  be  their  right  and  estate  as  heirs  of 
James  R.  Lyon,  deceased,  whereof  the  said  Catailine  Mottuse, 
unjustly  and  without  judgment,  disseized  their  aforesaid  ances- 
tor within  the  last  thirty  years."  The  count  then  states  the 
pedigree  of  the  plaintiffs,  showing  them  to  be  the  heirs  at  laAv  of 
James  R.  Lyon,  and  concludes  witli  an  offer  to  prove  their  right. 
To  this  count  the  defendants  filed  the  following  plea  :  "  The  de- 
fendants join  in  the  mise  in  short  by  consent."  Upon  the  evi- 
dence the  court  instructed  the  jury  that  the  plaintiffs  had  the  su- 
perior title,  but  to  enable  them  to  recover,  the}^  must  prove  the 
disseizin  of  their  ancestor  Avithin  the  last  thirty  years. 

If  this  count  can  be  considered  as  one  in  a  writ  of  right,  it  is 
clear  that  the  court  erred,  for  the  defendant's  informal  plea,  mere- 
ly joining  in  the  mise,  put  in  Issue  the  mere  rigiit  or  title  onh', 
and  the  disseizin  was  wholly  without  the  issue,  and  unnecessary 
to  be  proved.— Inglis  v.  The  Sailor's  Snug  Harbour,  3  Peters, 
133 ;  Greene  v.  Watkins,  7  Wheaton  27  ;  Jackson  on  Real  Ac- 
tions, 289.  Indeed,  it  is  unnecessary  to  allege  a  disseizin  in  a 
writ  of  right,  and  in  none  of  the  precedents  is  it  to  be  found. — 
]k)othc  on  Real  Actions,  92;  Stearns  on  Real  Actions,  443-4,  , 
Appen. ;  Jackson  on  Real  Actions,  277.  - 
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f  A  But  the  writ  of  right  can  only  be  brought  by  one  who  has  tiie 
fee  simple  title  to  the  lands. — 3  Black.  Com.  191;  Stearns  on 
Real  Actions,  357  ;  Jackson  on  Real  Actions,  278.  And  there- 
fore it  was  that  one  who  had  a  less  estate  than  a  fee  simple,  and 
who  was  barred  of  all  possessory  actions,  was  without  remedy. 
To  remedy  this  defect,  the  writof  formedonwas  given  to  tenants 
in  tail  by  the  statute  of  Westm.  2,  (13  Edw.  1,)  and  the  same 
statute  gave  to  owners  of  pai-ticular  estates,  such  as  tenants  for 
life,  in  dower,  and  in  curtesy,  a  writ,  called  a  quod  ei  deforciat^ 
by  which  they  could  regain  possession  of  their  lauds,  which  had 
been  recovered  of  them  in  any  of  the  possessory  actions  in  con- 
sequence of  their  neglect  or  default. — 3  Blackstone,  193.  But 
the  pure  writ  of  right  at  the  common  law  would  lie  only  to  re- 
cover a  fee  simple  estate,  and  in  favor  of  him  who  had  the  fee 
simple  title.  Therefore  it  is  necessary  that  the  count  should 
show  that  the  demandant  had  a  fee  simple  title.  This  is  done 
by  alleging  his  seizin,  or  the  seizin  in  fee  of  his  ancestor,  through 
whom  he  claims,  in  his  demesne  as  of  fee  of  right,  and  in  none 
of  the  precedents  is  this  allegation  omitted. — Stearns,  444 ; 
Boothe  9  ;  3  Chitty  1359.  Testing  the  count  by  this  rule,  it  is 
defective  as  a  writ  of  right,  for  there  is  no  allegation  to  show 
that  James  R.  Lyon,  through  whom  the  plaintifls  claim,  was 
seized  in  fee  simple.  Indeed  his  seizin  is  not  averred  at  all  but 
l)y  the  allegation  of  his  disseizin,  and  if  we  admit  that  this  is 
sufficient  to  show  seizin,  on  the  ground  that  he  could  not  be  dis- 
seized unless  he  had  been  seized,  still  the  allegation  falls  far  short 
of  showing  that  he  was  seized  in  fee  simple,  for  he  might  have 
been  seized  of  a  less  estate  than  a  fee  simple.  The  count  is  de- 
fective as  a  count  in  a  writ  of  right. 

But  it  is  sufficient  considered  as  a  count  in  a  writ  of  entry, 
especially  after  verdict,  for  the  gist  of  the  action  is  the  wrong- 
ful disseizin,  without  regard  to  the  mere  right  of  property.  It 
decides  nothing  as  to  the  ultimate*  fee  simple  title,  but  only  re- 
stores the  demandant  to.  the  same  situation  in  reference  to  the 
land  in  which  he  was  before  he  was  dispossessed.  But  this  re- 
storation is  without  prejudice  to  this  ultimate  right  of  ownership, 
for  if  the  disseizor  has  the  ultimate  fee  simple  title,  he  may,  af- 
ter verdict  and  judgment  against  him  in  a  writ  of  entry ^  assert 
his  title  by  a  writ  of  right,  and  thereby  regain  the  possession. — 
3  Black.  Com.  180. 
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x^s  the  writ  of  entry  is  founded  on  the  disseizin  of  the  de'- 
mandant,  or  those  through  whom  he  claims,  it  is  only  necessary 
to  allege  his  seizin,  or  the  seizin  of  the  ancestor  through  whom 
he  derives  title,  and  the  disseizin  by  the  tenant,  or  by  him  through 
whom  he  derived  possession ;  hence  it  is  that  seizin  in  fee  simple 
need  not  be  alleged  in  this  action,  for  it  may  be  maintained  by 
one  who  has  a  less  estate  than  a  fee  simple,  as  by  tenant  for  life, 
in  dower,  by  the  curtesy,  ^d  by  tenants  in  tail. — Stearns  on 
Real  Actions,  139  ;  Jackson  on  Real  Actions,  27.  We  there- 
fore think  that  the  allegation  of  disseizin  is  sufficient  after  ver- 
dict in  a  writ  of  entry,  which  is  founded  on  the  disseizin,  and 
not  upon  the  mere  right  of  the  demandant,  and  that  the  count 
is  good  considered  as  a  count  in  a  writ  of  entry,  but  that  it  is 
insufficient  as  one  in  a  writ  of  right.  Consequently  it  should  be 
considered  as  a  count  in  a  writ  of  entry,  and  not  as  one  in  a  writ 
of  right.  Indeed,  it  has  been  decided  that  if  the  count  contain 
the  allegation  of  disseizin,  it  must  be  considered  as  a  count  in  a 
writ  of  entry,  and  not  one  in  a  writ  of  right,  although  without 
tlie  averment  of  disseizin  it  would  have  been  good  as  a  count  in 
a  writ  of  right. — Plumer  v.  Walker,  24  Maine,  14.  But  with- 
out determining  on  the  correctness  of  this  decision,  I  am  satisfied 
that  if  the  count  contains  the  allegation  of  diaseizin,  and  is  in- 
sufficient as  a  count  in  a  writ  of  right  for  the  want  of  an  aver- 
ment ef  seizin  in  fee,  it  cannot  be  considered  in  any  other  light 
than  a  count  in  a  writ  of  entry,  the  gravamen  of  which  is  the 
tortious  disseizin,  and  must  be  proved  under  the  general  issue. 
Attaining  this  conclusion,  I  am  satisfied  that  the  court  did  not 
err,  in  charging  the  jury  that  it  was  incumbent  on  the  plaintiflfs  to 
prove  the  disseizin  of  their  ancestor  as  alleged. 

But  it  is  urged  that  the  character  of  the  plea  must  determine 
thedmracter  of  the  count,  and  as  the  plea  is  applicable  only  to 
a  count  in  a  writ  of  right,  it  must  bo  so  considered.  To  this 
argument  I  cannot  assent.  We  must  look  to  the  declaration  it- 
self to  determine  the  character  of  the  suit,  not  to  the  plea.  For 
instance,  the  plea  of  non-assumpsit  to  a  declaration  in  trespass 
would  not  change  the  character  of  the  suit,  and  convert  it  into 
an  action  of  assumpsit. 

Upon  the  whole,  I  see  no  error  in  the  ruling  of  the  court  of 
which  the  plaintiffs  can  complain,  and -the  judgment  must  there- 
fore be  affirmed. 
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1'.  When  a  bill  is  filed  by  the  creditors  of  a  Rail  Road  Company  against 
its  debtors,  for  the  purpose  of  subjecting  the  money  in  their  hands  to 
the  payment  of  the  debts  due  the  complainants,  and  such  debtors  do 
not  offer  to  bring  the  money  into  court,  bul  engage  in  a  protracted 
litigation  respecting  it,  and  insist  upon  tlieir  right  to  retain  it.  both  as 
against  the  complainants  and  the  company,  they  are  properly  charge- 
able with  interest  upon  the  balance  Tound  to  be  due  from  them  to 
the  company. 

2.  In  general,  a  court  will  not  decree  interest  on  a  balance  unless  it  is 
specially  asked  for  in  the  bill,  but  this  rule  applies  only  to  interest 
due  at  the  time  the  bill  is  filed.  When  the  interest  accrues  subse* 
quently,  it  is  the  practice  of  the  court,  upon  further  directions,  to  or- 
der that  the  interest  be  computed,  although  there  is  no  prayer  in  the 
bill  to  that  effect. 

3.  W.  M.  placed  in  the  hands  of  A.  M..  who  was  bound  as  siirety  for 
him  on  several  debts,  certain  bonds  of  the  Montgomery  R.  R.  Com- 
pany, with  the  understanding  that  A.  M.  should  endeavor  to  collect 
them  and  should  apply  the  proceeds  to  the  payment  of  the  debts  for 
which  he  was  bound  as  surety!  G.  and  other  judgment  creditors  of 
the  R.  R.  Company  afterwards  filed  a:  bill  against  A.  M.  and  other 
stockholders,  for  the  purpose  of  condemning  their  indebtedness  to 
the  company  to  the  satisfaction  of  complainants"  judgments  against 
it,  the  company  being  insolvent.  A.  ]\I.,  before  the  service  of  the 
subpoena  upon  him,  paid  some  of  the  debts  for  which  he  was  bound 
as  surety  for  W.  M.,  and  after  he  had  been  served  with  process,  the 
whole  amount  of  the  bonds  assigned  to  him  by  W.  M.  was  passed 
to  his  credit  on  the  books  of  the  company.  A  settlement  of  their 
accounts  was  afterwards  made  between  A.  ^M.and  W.  M.,  in  which 
A.  M.  accounted  for  the  bonds  which  he  had  received,  at  their  mar-  • 
ket  value,  fifty  cents  on  the  dollar:     It  was  hell, 

1.  That  A.  M.  was  entitled  to  a  credit  on  his  indebtedness  to  the 
company,  of  the  amount  which  he  had  paid  as  surety  for  W.  j\f. 
before  the  service  of  the  subpccna  upon  him. 

2.  That  his  right  to  retain,  as  against  the  complainants,  only  extend- 
ed to  the  amount  actually  paid  by  him,  and  was  not  afiected  by  the 
depreciation  in  the  market  value  of  the  bonds,  or  the  subsequent 
settlement  between  him  and  W.  M. 

Error  to  the  Chancery  Court  of  Montgomery.     Ti-ied  befor6 
tiie  Hon.  J.  W.  Lesesne. 

Godwin  et  als.,  who  were  all  judgment  creditors  of  the  Mont*-- 
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gomery  Rail  Road  Company,  after  exhausting  their  legal  reme- 
dy against  the  Company  by  executions  returned  "  no  property 
found,"  filed  this  bill  against  Abner  McGehee,  T.  M.  Cowles 
and  others,  stockholders  in  the  Company,  for  the  purpose  of  sub- 
jecting their  indebtedness  to  the  Company  to  the  satisfaction  of 
complainants'  judgments.  The  Chancellor  dismissed  the  bill, 
but  his  decree  was  reversed  by  the  Supreme  Court,  (11  Ala.  R. 
437,)  and  the  cause  was  remanded  that  an  account  might  bo  ta- 
ken of  the  indebtedness  of  the  several  defendants  to  the  R.  R. 
Company,  in  accordance  with  the  principles  settled  by  the  decis- 
ion. Tlie  account  was  taken,  the  master's  report  was  confirm- 
ed,,and  the  cause  was  again  brought  to  the  Supreme  Court,  for 
the  purpose  of  reviewing  the  Chancellor's  decision  on  the  several 
exceptions  which  were  taken  to  the  master's  report.  The  cause 
Avas  again  reversed  and  remanded  that  the  account  might  be  re- 
taken as  to  the  defendants,  Cowles  and  McGehee,  (15  Ala.  232.) 
The  account  was  retakeix,  and  each  party  being  dissatisfied  with 
it,  the  cause  was  brought  to  the  Supreme  Court  the  tliird  time, 
on  cross  assignments  of  error. 

All  the  facts  of  the  case  may  bo  gathered  from  the  previous 
reports  of  it,  (11  Ala.  43T ;  15  ib.  232,)  and  the  additional 
proof  as  to  the  disputed  items  of  account  is  so  fully  detailed  iu 
the  opinion  that  its  repetition  here  would  be  unnecessary. 

E1.310RE  and  Watts  &  Jackson,  for  complainants ,: 

1.  There  was  no  error  in  charging  the  defendants  interest  on  the 
amounts  ascertained  to  be  due  by  them  to  the  R.  11,  Company^ 

Interest  follows  as  an  incident  from  the  time  the  principal 
ought  to  have  been  paid,  i.  <?.,from  the  time  suit  might  have  been 
Wought  for  the  principal. — 7  Wend.  109  ;  10  ib.  96. 

An  action  could  have  been  maintained  by  the  R.  R.  Company 
after  sixty  days  from  the  call  provided  for  in  the  charter. — 3 
Ala.  0(30 ;  4  ib.  70, 

The  provision  in  the  charter  authorizing  the  Company  to  de- 
clare the  stock  forfeited  on  fixilurc  to  pay  after  notice,  is  merely 
a  cumulative  remedy,  and  does  not  destroy  the  common  law  right 
of  action. — See  authorities  supra,  and  the  authorities  there  cited. 

If  the  Company  had  brought  suit  against  the  defaulting  stock- 
holders, there  can  be  no  doubt  but  that  they  would  have  been 
chargeable  with  interest,  after  sixty  .days  from  Ihe  .time  of  .the 
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eall.  Now,  the  complainants,  by  filing  their  bill  to  subject  the 
uncalled  for  stock  to  the  payment  of  their  debts,  are  subrogated 
to  the  rights  of  the  company,  and  are  only  doing  what  the  com- 
pany ought  to  have  done,  to  wit,  compelling  the  stockholders  to- 
pay  the  stock  for  the  benefit  of  creditors.  It  will  be  seen  by 
reference  to  the  decree,  that  interest  was  charged  after  the  lapse' 
of  sixty  days  from  the  service  of  the  bill. 

When  money,  in  the  hands  of  a  third  party  belonging  to  a 
defendant  in  attachment  or  judgment,  is  sought  to  be  condemned 
by  a  creditor  of  such  defendant,  either  in  law  or  equity,  if  such 
third  party  refuses  to  pay,  or  in  any  manner  contests  the  right 
to  have  the  money  applied,  or  if  such  third  party  admits  the 
right,  but  does  not  bring  the  money  into  court  and  submit  it  to 
the  decree  of  the  court,  he  will  be  compelled  to  pay  interest. — 
7  Ala.  217  ;  3  Sandf.  Ch.  R.  466 ;  1  Dana  338  ;  1  Barbour's 
Ch.  R.  82. 

By  the  report  of  the  Register  this  money  is  ascertained  to 
have  been  in  the  hands  of  the  defendants,  McGehee,  Cowles  and 
Harris,  at  the  time  of  the  filing  of  the  bill..  McGehee  and 
Cowles  deny  that  they  owe,  and  contest  complainants'  right  to 
have  it  applied  as  sought,  and  Harris  does  not  bring  the  money 
into  court  and  submit  it  to  the  decree  of  the  court  for  applica- 
tion. They  are,  therefore,  all  properly  chargeable  with  in- 
terest. 

As  to  Cowles'  liability  on  the  thousand  dollar  bond.  The  proof 
taken  before  the  register  the  last  time  does  not  alter  the  efiect  of 
tliat  taken  at  the  first  reference.  This  court  held  when  this  case 
Avas  previously  before  it,  that  Cowles  should  be  charged  with  it. 
—15  Ala.  246. 

2.  The  chancellor  erred  in  allowing  Abner  McGehee  credit  for 
the  bonds  received  from  William  McGehee. 

Because  the  report  and  proof  show  that  Abner  ?^IcGehee, 
at  the  time  of  filing  and  service  of  the  bill  upon  him,  had  no  ab- 
solute interest,  either  equitable  or  legal,  in  the  bonds  and  esti- 
mates. He  held  them  merely  as  the  agent  of  Wm.  McGehee. . 
In  order  to  make  them  legal  sets-off,.  he  must  have  had  some  ab- 
solute legal  i-nterest. — Minor's  R.  7  ;  7  Cow.  480  ;  7  ib.  46U; 

10  Paige,  319;  Barbour  on  Set-off  195  ;  2  Ala.  675;  3  ib.  256  ; 

11  ib.  787,  and  authorities  there  cited  ;  16  East.  130;  8  ib.  368. 
"Ed  inak^.  these  sets-ofF  in  equity,  he  must,  have  had  some  abfo- 
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lute  equitable  interest. — See  authorities  swpra — see  Barbour  on 
Set-off,  194 ;  1  Paige,  289;  7  ib.  208.  Now  wbat  interest  did 
Abner  McGehee  have  in  these  bonds  and  estimates  at  the  time 
t'ric  complainants'  bill  was  served  upon  him?  True  it  is,  he  had 
them  in  possession,  and  had  had  them  for  more  than  six  months. 
But  mere  possession  is  not  ownership.  Did  he  have  ownership, 
property,  in  them  at  the  time  he  acquired  the  possession!  To 
determine  this,  we  must  look  at  the  terms  of  the  contract,,  by 
which  he  got  possession  of  them,  between  himself  and  William 
McGehee.  By  that  contract  he  received  the  bonds  and  esti- 
mates, promising  "  to  try  to  collect  them  and  pay"  certain  debts 
with  the  proceeds.  Gn  these  debts  Abner  was  the  security  of 
William.  He  held  them  merely  as  the  agent  of  William  at  most,,, 
as  collateral  security  to  indemnify  himself.  He  is  then  not  the 
ov/ner.  He  never  collected  them  before  the  filing  and  service  of: 
complainants'  bill.  He  docs  nothing  with  them  to  give  him  an 
ovmership,  unless  the  payment  of  the  debts  provided  for  in  the 
contract  between  him  and  William,  gives  him  an  additional  riglit 
to  use  them  as  his  own  ;  and  can  an  agent,  b}^  a  payment  for  his 
principal,,  acquire  the  right  to  appropriate  his  principal's  goods 
in  his  possession  to  his  own  use?  This  he  clearly  could  not  do. 
without  the  assent  of  his  principal.  Here  the  principal  disput- 
ed the  right  of  the  agent  to  do  thi^;.  If  he  ever  gave  any  assent 
to  the  appropriation,  it  was  given  at  the  time  of  the  arbitration, 
which  v>'as  in  1843,  two  years  after  the  filing  and  service  of  tlio 
bill.  This  subsequent  ratification  cannot  relate  back  to  the  time 
of  appropriation  by  Abner,  so  as  to  defeat  the  rights  acquired 
by  coh^plainants  by  the  filing  and  service  of  their  bill. — 7  Ala. 
800,  and  authorities  there  cited  to  this  point  ;,aJso,,  Story  on. 
Agency,  §§  245-6-7  &  440. 

The  payment  of  the  debt  would  give  to  Abner  McGehee  the 
right  to  sue  Wm.  McGehee  for  the  money  paid,.,  and  if  William . 
v-as  in,'5olvent,  possibly  in  equity  he  might  be  entitled  to  use 
these  bonds  and  estimates  as  his  own,  and  tlius  they  might  be-. 
come  good  as  an  off- .set  to  the  payment  of  las  stock.  But  there 
ii  no  proof  to  show  that  William  was  insolvent.  Tjie  payment 
(jf  the  debts  and  the  insolvency  must  concur  befoi-e  the  off-set 
could  be  allowed.  Now  did  Abner  pay  the  dobts  before  the  filing 
and  service  of  the  bill?  The  proof  shows  that  be  paid  the  Mose- 
Ivd'bt.     But,  although  it  shows  that  at  seine,  time  bcf^oire  th<3> 
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arbitration  in  1843,  be  paid  the  Baldrick  debt,*  it  does  not  show 
that  it  was  paid  before  the  filing  or  service  of  the  bill.  It  was 
incumbent  upon  Abner  to  show  this,  to  make  out  his  right  to  the 
set-oif. 

The  proof  no^'here  shows  the  payment  of  any  other  debt. 
'On  the  contrary,  it  shows  that  the  other  two  debts  were  not  paid 
by  Abner.  As  there  was  a  full  settlement  in  1843  of  these 
matters,  and  at  said  settlement  William  was  allowed  fifty  cents 
in  the  dollar  on  these  bonds  and  estimates,  and  at  such  settle- 
ment he  fell  in  debt  to  Abner  only  about  $900,  it  is  very 
clear  that  Abner  never  paid  the  other  debts  provided  for  in  the 
r contract  with  William. 

Now  giving  Abner  credit  for  the  Moscly  and  Baldrick  debts, 
they  amount  to  only  about  $4,800.  Yet  he  is  allowed  credit 
against  these  complainants- and  the  R.  R.  Company  for  $6,701, 
near  two  thousand  dollars  more  than  he  has  ever  paid,  or  ever 
will  pay  on  account  of  Wm.  McGchee.  It  thus  clearly  appears 
that  Abner  McGehee,  without  including  the  two  bonds  amount- 
ing to  $1,100,  was  fully  indemnified  for  all  that  he  was  compel- 
led to  pay  for  William.  There  can  bono  sort  of  equity  in  per- 
mitting him  to  use  these  two  bonds,  ($1,100,)  as  sets-oflF  against 
complainants;  for  he  had  no  sort  of  interest  in  them.  If  these  two 
bonds  were  held  originally  as  collateral  security,  they  could  not 
be  sets-oif.— 1  Watts  •&  Serg.  418  ;  4  How.  Miss.  370 ;  1  Gil- 
oaan,  649. 

Belser  &  Harris,  contra  .' 

1.  Tliere  is  error  in  the  decision  of  the  Supreme  Court,  in 
which  it  reverses  the  decree  of  the  Chancellor,  and  charges  Mc- 
Gehee with  the  two  bonds  for  $1,100,  and  interest  on  them,  &g. 

The  evidence  shows  an  agreement  between  the  corporation 
and  the  subscribers  for  the  stock  of  the  company,  entered 
into  before  complainants'  bill  was  filed,  to  receive  the  bonds  of 
the  company  obtained  by  them,  in  payment  of  their  stock.  And 
this  agreement,  independent  of  the  insolvency  of  the  corporation, 
shows  the  decision  of  the  court  to  be  wrong.  None  of  the  pre- 
viously adjudged  cases  place  McGehee's  equity  on  the  ground 
of  having  the  bonds  placed  as  credits  on  the  bocks  of  the  com- 
pany, before  the  bill  v>as  served  on  McGehee.  In  fact,  they  re- 
pudiate this  idea.    -McGehee's  true  case  is,  that  he  held  the 
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'lionds  before  complainants'  bill  was  filed,  under  an  implied  agree- 
ment that  they  should  go  in  discharge  of  stock  to  their  full 
-amount,  independent  of  the  market  value  of  them,  and  that  the 
company  is  insolvent*  But  the  first  ground  is  valid  without  the 
addition  of  the  last.— 2  Paige  582;  2McCord'sCh.  184;  14 
John.  63  ;  8  Ala.  217 ;  15  ib.  233  ;  12  Wheat.  69  ;  2  Conn. 
-260 ;  1  Pick.  297  ;  11  John.  118 ;  4  Ser.  &  R.  317. 

2.  McGehee  should  only  be  charged  with  the  two  bonds  for 
^1,100,  with  interest  from  sixty  days  after  the  filing  of  the  bill, 
or  the  service  of  the  subpoena  on  hiuK  The  two  bonds  for 
:^1,100  are  the  only  errors  complained  of  by  the  complainants' 
soUcitors,  and  the  rule  is  well  settled  that  they  cannot  get  more 
than  they  ask  in  their  assignments. 

3.  The  amount  of  the  estimates  received  by  Abner  McGehee 
from  William  McGehee  is  about  ^6,700.  The  amount  paid  out 
by  him  to  Moseley  and  Baldrick  is  about  ^4,800,  the  Moseley 
debt,  of  $4,300,  being  paid  prior  to  the  filing  of  the  bill  about 
five  months.  The  bonds  for  $1,100,  with  interest  from  sixty 
days  after  the  service  of  the  subpoena,  do  not  am.ount  to  as  much 
as  the  difierence  between  the  $7,600  and  the  $4,800,  with  inter- 
est, as  settled  by  the  <Jourfc. 

CHILTON,  J,— Since  this  cause  1vas  "before  us  at  a  previ- 
ous term,  (15  Ala.  232,)  it  has  been  re-tried  in  the  court  below, 
and  is  again  before  us  upon  cross  assignments  of  errors,  both 
l^arties  being  dissatisfied  with  portions  of  the  chancellor's  de- 
cree. We  will  first  dispose  of  the  errors  assigned  by  the  de- 
fendants to  the  bilk 

1.  It  is  insisted  for  them  that  the  chancellor  erred  in  charging 
them  with  interest  on  the  amounts  ascertained  to  b  3  due  from 
them  to  the  Rail  Road  Company  for  stocks"';"  '  "' 

According  to  the  provisions  of  the  oharter'of  tKe  company,  if 
the  defendants  to  the  bill  had  failed  to  pay  within  sixty  days 
after  the  stock  was  called  for,  the  company  could  have  sued  fot 
and  collected  it.  The  right  to  declare  the  stock  forfeited  was 
clearly  but  a  cumulative  remedy  given  by  the  charter  to  the 
company  against  defaulting  stockholders.  If,  then,  a  call  had 
been  made,  and  these  defendants  had  made  default,  and  suits 
had  been  instituted  by  the  <iompany,  we  apprehend  there  would 
be  no  c[uestiGn  but  that  they  \vould  be  bound  to  pay  interest  on 
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their  bonds  from  the  time  they  were  payable,  namely,  from  the 
expiration  of  the  sixty  days  from  the  date  of  the  call.  The 
complainants,  however,  by  their  bill,  have  acquired  a  lien  upon, 
this  stock,  so  that  the  company  cannot  control  it,  and  the  defen- 
dants would  be  bound,.at  their  peril, ..to  disregard  any  call  which 
the  company  might  make  after  this  lien  attached..  The  compa- 
ny and  its  debtors  having  been  brought  before  the  Chancery 
Court,  that  court  became  the  rightful  repository  of  the  fund  until 
the  controversy  concerning  it  was  ended,  when  by  its  final  decree, 
the  same  would  be  ordered  to  be  paid  out  according ^to  the  equi- 
table rights  of  the  respective  parties.  . 

The  fund  being  called  for  in  the  Court  of  Chancery,  it  was  the 
obvious  duty  of  the  defendants  who  desired  to  rid  themselves  of 
the  payment  of  interest  upon  their  unpaid  bonds,  to  have  ten- 
dered the  money  in  court,,  and,  if  ■  instead -of  doing  so,  they  en-- 
gage  in  a  protracted,. expensive,  but  fruitless  litigation  concern- 
ing it,  and  hold  on  to  it  until  obtained  at'  the  extremity  of  the 
law,. it  is  but  equitable  and  right  that  they  should  be  required  to 
pay  interest.     The  parties  Ijriew,  or  might  have  known,  the 
amount  of  their  indebtedness.     They  were  likewise  bound '  to 
know  that  after  the  service  of  the  bill  upon  them,  no  demand' 
which  they  might  acquire  should  be  allowed  to  -defeat  the  riglit 
of  the  complainants  to  a  condemnation,  of  the  amounts  due  from 
them  to  the  company  to  the  payment  of  the  complainants'  judg- 
ments.    In  other  words,  that  the  state  of  the  accounts  existuig . 
between  them  and  the  company  at  the  time  the  bill  was  served ' 
upon  them,  which  brought  actual  knowledge  to  them  of  the  pen- 
dency of  the  chancery  proceeding,  must  be  that  upon  v/hich  the 
court  would  determine  their  liability..    And  knowing  this,  their, 
efforts  to  obtain  credit  for  demands  against  the  company,  which 
were  acquired  by  them  after  they,  knew  of  the  pendency  of  this 
suit,  instead  of  furnishing  a  reason  for  exonerating  them  from 
the  payment  of  interest,  constitutes  a*  sti'ong  inducement  for. 
charging  them  with  it. . 

It  is,  moreover,. manifest  that  this  case  is  readily  distinguish- 
able from  those  in  which  it  is  necessary  to  go  into  a  protracted, . 
intricate  accounting,  in  order  to  ascertain  the  true  balance  be-- 
tween  the  parties. 

In  T.  &  J.  Kirkman  et  al..  v.  Vanlier  et  al.,  (7  Ala.  217,)  it. 
was  held  by  our  predeccssoi's,  and  we  think  very  correctly,  that 
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"vvhere  a  bill  is  filed  for  the  purpose  of  subjecting  a  sum  of  money" 
in  the  hands  of  a  third  person,  to  the  payment  of  a  debt  due  the 
complainant,  if  such  person,  though  enjoined  from  using  it,  does 
not  offer  to  bring  it  into  court,  but  insists  upon  his  right  to  retain' 
it,  both  as  against  the  complainant  and  his  deBfors,  he  will  be 
charged  with  interest.  This  decision  is  well  sustained  by  the^ 
authorities  cited  in  it,  and  as  the  case  before  us  is  clearlybrought' 
within  its-  influence,  we  deem  it  unnecessary  to  cite  furtSier  au- 
thority to  the  point. 

But  it  is  supposed  that  the  frame  of  this  bill  will  not  justify  a 
decree  for  interest,  as  it  contains  no  specific  prayer  for  the  same. 
In  general,-  a  court  will  not  decree  interest  on  a  balance,  unless 
it  is  specially  asked'  for"  in  the  bill,  but  this  rule  applies  to  inter- 
est due  at  Mie  time'  l^e- bill  was  filed.  Where  the  interest  ac- 
crues subsequently,  it  is  the  practice  of  the  court,  upon  further 
directions,  to  order' the  interest  to  be  computed,  although  there 
is  no  prayer  in  the  bill  to  that  effect.  In  Turner  v.  Turner,  (1 
Jacobs  &  Walker,  43,)  Sir  Thomas  Plumer,  Master  of  the  Rolls,- 
said,  "  for  although  the  bill  does  not  pray  for  interest,  and  there 
is  nothing  on  the  face  of  the  pleadings  to  affect  the  executors 
with  it,  yet,  it  is,  I  think,  now  open  to  the  court  to  charge  it 
against  them.*^'  And' as  to  bringing  the  ifloney  into  court,  he 
says :  "It  was-urged  that  no  application  was  made  for  the  pay- 
ment of  the  balance  into  court,  but  the  defendants  should  have 
brought  it  in  without  any."  See  also  Loyd' v.-  Jones,  12  Sim- 
o!is,  491,  and'  Daniel's  Ch.  PV,  489  ;  ib.  1507. 

Having  disposed  of  this  objection  to  the  decree,  which  is  ta- 
ken by  all  the  defendants,  let  us  turn  to  the  alleged  error,  which' 
is  severally  assigned'.  We  have  carefully  examined  the  addi- 
tional proof  taken' by  the  register  upon  the  last  reference  as  to 
the  bond  of  the  company  No.  78,  which  Mr.-  Cowles  insists 
should  be  allowed  as  a  credit  upon  his  stock.-  The  testimbny  of 
Mr.  Gilmer  tends  tfo  weaken  to  some  extent  the  evidence  adduced 
against  him  as  to  tiie  time  he  acquired  this  bond,  but  his  memo- 
ry is  unaided  by  any  memorandum  in  writing  made  at  the  time,, 
and  besides,  he' cannot  identify  this  as  the  bond  deposited  by 
( .'owles  with  Bell  to  be  credited  on  his  stock.  Without  stating  the 
testimony  previously  taken,  which  will  be  found  in  15  Ala.  24G, 
we  feel  constrained  to  bold  that  the  proof  clearly  preponderates 
ill"  fawr  of  the  mas^r's  report^,  and  shows  tha*-  this  bond  -ff aif 
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purchased  from  Wm.  Knox  on  the  28  th  day  of  June,  1841,  near- 
ly one  month  after  the  bill  was  served  upon  the  defendant  Co wles. 
Consequently,  the  Chancellor  very  properly  refused  to  allow  it 
as  a  credit  upon  the  amount  due  from  him  for  stock. 

This  disposes  of  the  errors  assigned  by  the  defendants  to  the 
bill,  and  shows  that  the  Chancellor  did  not  err  in  the  matter  of 
their  objections  to  his  decree. 

Next  we  come  to  consider  the  question  raised  by  the  assign- 
ment of  errors  on  the  part  of  Allen  et  al.,  the  complainants  in 
the  court  below. 

It  appears  that  the  subpoena  in  the  cause  was  executed  on 
Abner  McGehee  on  the  26th  day  of  May,  1841,  and  the  regis- 
ter reports  that  said  McGehee  became  the  owner  of  three  of  the 
bonds  insisted  on  as  credits  by  him,  two  of  them  for  ^1,000  each, 
and  one  for  $100,  on  the  first  day  of  June,  1841.  According  to 
this  report  these  bonds  could  not  have  been  allowed  as  sets-oft' 
against  McGehee's  indebtedness,  but  it  was  excepted  to  as  to 
these  items,  and  the  chancellor  sustained  the  exception  and  al* 
lowed  McGehee  the  benefit  of  them. 

The  evidence  in  regard  to  these  two  items  shows  that  on  the 
5th  day  of  November,  1840,  William  McGehee,  being  the  ow- 
ner of  these  bonds,  with  other  demands  against  the  company, 
amounting  in  all,  with  interest  to  1st  November,  1840,  to  the 
sum  of  $6,701,  and  being  indebted  to  Daniel  Moseley  in  the  sura 
of  $3,000,  to  John  Chaney  in  the  sum  of  $900,  to  T.  Baldrick 
in  the  sum  of  $500,  and  to  the  bank  in  the  sum  of  $2,300, 
amounting  in  the  aggregate  to  $6,700,  (for  the  payment  of  which 
debts  it  appears  that  Abner  McGehee  was  the  security  for  WiU 
liam,)  placed  the  above  bonds  and  estimates  in  the  hands  of  Ab- 
ner, and  took  his  receipt  in  the  following  words  :  "  Received, 
5th  November,  1840,  of  William  McGehee,  the  above  demands, 
which  I  promise  to  try  to  collect  and  pay  the  following  writs  and 
executions,  viz."  Here  follows  a  description  of  the  debts  above 
designated.  It  appears  that  the  demand  due  Moseley,  amount- 
ing to  $4,177  15,  besides  costs  and  commissions,  was  paid  by 
Abner  McGehee  to  the  sheriff  of  Montgomery  County,  on  the 
1st  day  of  January,  1841. 

The  Baldrick  debt  was  also  paid  by  him  for  William  Mc- 
Gehee, but  at  what  time  does  not  appeal*.  The  matter  between 
William  and  Abner  McGehee  stood  thus  until  the  Fall  of  1842, 
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when,  according  to  the  testimony  of  William,  Abner  told  him 
that  he  had  caused  said  bonds  and  estimates  to  be  passed  to  his 
(Abner's)  credit  on  the  books  of  the  Rail  Road  Company,  but 
that  he  (William)  could  take  the  amount  of  said  bonds,  &c.,  in 
stock  in  said  company,  or  if  he  preferred  it,  he  would  give  Wil- 
liam other  bonds  against  said  company.  Nothing,  however,  was 
done  in  regard  to  the  matter,  until,  in  1843,  William  being  dis- 
satisfied with  the  disposition  made  of  the  bonds  and  estimates  by 
Abner,  the  parties  agreed  to  submit  the  matters  of  difference 
between  them  to  the  adjustment  of  arbitrators,  by  whom  it  was 
awarded  that  Abner  should  account  to  William  for  said  bonds 
and  estimates  at  the  rate  of  fifty  cents  on  the  dollar ;  and  upon  a 
settlement  based  upon  such  arbitration  and  award,  William  fell 
in  Abner's  debt  to  the  amount  of  about  $900. 

It  appears  that  the  settlement  or  entries  upon  the  books  of 
the  Rail  Road  Company,  by  which  these  two  bonds  were  placed 
to  the  credit  of  Abner  McGehee,  was  made  on  the  1st  of  June, 
1841,  after  the  service  of  the  subpoena  in  this  case  upon  him. 
It  no  where  appears  that  he  had  any  authority  to  use  these  bonds 
in  settlement  of  his  indebtedness  to  the  company,  unless  such 
authority  can  be  deduced  from  the  receipt  above  spoken  of,  cou- 
pled with  the  subsequent  payment  by  him  of  the  Moseley  and 
Baldrick  demands. 

We  may  then  leave  out  of  view  the  settlement,  since  we  must 
look  to  the  rights  of  the  parties  and  their  equities,  growing  out 
of  the  relation  which  they  occupied  towards  each  other  at  the 
time  this  bill  was  filed.  The  question  then  is,  what  interest  had 
McGehee  (Abner)  in  these  two  bonds  at  the  time  the  lien  of  the 
complainants  attached  to  his  indebtedness  to  the  R.  R.  Company '? 

It  is  clear  that  he  had  no  legal  interest,  for  there  was  no  as- 
signment of  the  bonds  to  him.  Had  he  an  equitable  interest,  and 
by  this  we  mean  such  an  interest  as  a  court  of  equity  would  pro- 
tect and  enforce  1  He  was  certainly  more  than  a  mere  collecting 
agent  for  William,  as  the  written  receipt  upon  its  face  would  in- 
dicate. In  arriving  at  the  intention  of  the  parties,  we  should 
construe  the  obligation  imposed  by  the  receipt  with  reference  to 
the  surrounding  circumstances  attending  its  execution,  and  the 
object  intended  to  be  effected  by  the  parties.  Abner  was  the 
security  for  William,  and  to  provide  the  means  to  meet  the  de- 
mands so  secured,  William  placed  these  bonds,  &c.,  in  his  hands 
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,t«  collect. and  pay  them.  It  then  became  his  duty  to  collect 
them  as  it  ivas  his  privilege  to  apply  the  proceeds  to  the  payment 
of  the  debts  specified,  for  his  own  protection  and  indemnity.  It 
^vas  an  agency  coupled  with  an  interest  which  William  could  not 
have  revoked  or  affected,  without  first  having  paid  the  debts  de- 
signed to  be  settled  out  of  the  proceeds.  If  Abner  paid  the 
debts  due  to  Moseley  and  Baldrick  before  collecting  the  clauns 
thus  placed  in  his  hands,  he  became  subrogated  to  the  rights  of 
the  creditor  thus  paid  off,  And  retained  the  right  to  indemnify 
himself  out  of  the  proceeds  of  said  bonds  and  estimates.  But 
the  payment  by  the  surety  would  not  give  him  the  absolute  pro- 
perty, either  in  law  or  in  equity,  to  these  bonds.  They  still  be- 
long to  William,  charged  with  Abner's  right  to  collect  and  re- 
imburse himself  the  amount  paid.  And,  notwithstanding  this 
arrangement  for  his  indemnity,  Abner  had  the  right,  immediate- 
ly upon  the  payment,  to  sue  William,  and  recover  at  law  the 
.amount  which  he  had  paid.  This  right,  however,  to  sue  upon 
the  demand  at  law,,  does  not  affect  his  remedy  to  rely  upon  the 
security  which  he  has  ;  and  whether  William  be  solvent  or  in- 
solvent is  immaterial  in  this  view  of  the  case.  The  Rail  Road 
.Company  is  shown  to  be  insolvent,  and  this  proceeding  in  equity 
,to  collect  the  demand  which  Abner  owes  to  the  company  but 
subrogates  the  complainants  to  the  rights  of  the  company  in  re- 
.spect  to  such  demands.  The  company  being  insolvent,  it  would 
he  clearly  inequitable  to  allow  it  to  collect  the  whole  of  Abner's 
indebtedness  to  it,  while  he  holds  against  it  the  right  to  reim- 
burse himself  the  amount  he  has  paid  for  William  McGehee  out 
.of  collections  to  be  made  upon  these  «laims.  As  to  all  the 
debts  mentioned  in  the  receipt,  except  those  due  Moseley  and 
Baldrick,  we  must  presume  William  McGehee  paid  them,  as 
.there  is  no  proof  that  Abner  paid  iiny  of  them,  and  no  charge 
for  such  payment  appears  to  have  been  brough.t  up  on  the  settle- 
ment based  on  the  arbitratioru  Nor  does  it  appear  that  Abner 
claimed  any  amount  on  account  -of  the  demands  for  which  he  was 
originally  bound  as  security.  In  regard  to  all  of  the  demands 
•which  William  had  placed  in  his  hands,  Abner  was  the  mere 
collecting  agent  of  William,  except  ,as  to  the  amount  required 
to  reimburse  him  the  sura  which  he  paid  as  his  security,  with  in- 
tsrest  on  that  sum.  As  to  this  .amount  he  held  an  equitable 
Jien^  and  if  the  company  or  the  complainants  in  the  bill  had  r.^ 
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imbursed  him  the  amount  he  had  thus  paid,  he  would,  in  respect 
'  6f  the  balance,  have  had  no  right  to  insist  upon  it  as  an  oflF-set 
to  the  amount  due  from  him  to  the  company  ;  for,  as  to  the  remain- 
der, he  would  have  had  no  personal  interest  whatever.  In  equi- 
ty, then,  he  can  be  said  to  he  the  owner  only  of  so  much  of  the 
demand  as  he  had  the  right,  had  the  whole  been  collected,  to  ap- 
propriate to  his  re-imbursement.  And  to  this  extent,  under  the 
previous  decisions  of  this  court,  we  think  the  court  of  equity 
might  well  afford  him  relief,  (T.,  C.  &  D.  Rail  Road  Company 
V.  Rhodes,  8  Ala.  206,  and  cases  cited ;  Donalson's  Ex'r.  v. 
'Pope  &  Posey,  13  ib.  770 ;)  but  further  than  this  we  think  the 
court  should  not  have  gone. 

But  it  is  insisted  that  the  amount  paid  by  Abner  MdGehee 
to  Moseley  and  Baldrick  was  more  than  equivalent  to  the  entire 
market  value  of  the  bonds  and  estimates  placed  by  William  in 
his  hands,  and  that  having  treated  them  as  his  own  in  procuring 
a  credit  upon  his  stock  by  the  consent  of  the  company,  he  is 
only  to  be  charged  the  market  value  of  these  claims.  Such  too 
appears  to  have  been  the  principle  upon  which  the  arbitrators 
acted  in  1843,  for  they  allowed  William  only  a  credit,  estima- 
ting said  claims  at  the  rate  of  'fifty  cents  on  the  dollar,  notwith- 
standing Abner  had  useH  them  at  par  in  the  payment  of  his  debt 
to  the  company. 

It  must  be  borne  in  mind  that  the  complainants'  lien  upon  Ab- 
ner McGehee's  indebtedness  to  the  company  attached  before  the 
allowance  by  the  company  of  these  bonds,  iScc,  as  a  credit  upon 
it,  and  consequently  no  arrapgement  which  they  may  have  sub- 
sequently made  could  defeat  the  equitable  rights  of  the  com- 
plainants. To  divest  the  case  of  the  embarrassment  which  these 
subsequent  proceedings  throw  around  it,  we  may  regard  Abner 
McGehee  in  possession  of  the  bonds,  &c.,  handed  him  by  Wil- 
liam, and  that  he  is  summoned  to  pay  to  the  complainants  what 
he  owes  to  their  debtor,  the  company.  Let  us  suppose  that  ho 
had  brought  the  amount  he  was  due  in  money  into  court,  with 
the  claims  of  William  McGehee  which  he  held,  and  the  evidence 
of  so  much  paid  by  him  on  the  demands  which  these  claims  were 
intended  to  secure.  The  court,  upon  an  inspection  of  the  re- 
<;eipt  which  Abner  gave,  at  once  determines  that  these  claims  were 
designed  for  his  indemnity  and  protection  against  these  debts 
foir  which  he  is  surety,  and  orders  that  he  shall  be  fully  indemni- 
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fied  by  bebg  reimbursed  any  sums  which  he  may  have  paid,  out 
of  his  indebtedness,  or,,  in  the  caise  supposed,  out  of  the  money 
which  he  brings  into  courts  When  this  is  done,  and  the  balance 
of  the  money  is  appropriated  to  the  comj^ainants,  it  is  manifest 
that  complete  justice  will  have  been  done  between  all  the  parties. 
Abner  McGehee's  equity  extends  to  his  indemnity,  no  further.. 
It  enables  him  to  resist  the  payment  of  the  amount  on  his  in- 
debtedness,, which  he  has  paid  on  the  demands  mentioned  in  the 
receipt  to  WilUajn  McGehee,.  with  the  interest  on  that  amount, 
but  no  more  Although  Wilham  and  the  company  agree,  after 
the  complainants  acquired  their  lien,  that  these  bonds  and  esti- 
mates shall  be  computed  at  fifty  cents  to  the  dollar,  yet  this 
aflrreement  can  have  no  such  efiect  as  to  override  the  lien  of  the 
€om.plainants  which  had  previously  attached..  The  subsequent 
agreement  and  settlement  between  William  and  Abner,  whether 
regarded  as  a  purchase  of  these  bonds,  &c.,  or  as  the  ratifica- 
tion by  William  of  the  previous  unauthorized  act  of  Abner  in 
procuring  a  credit  on  the  books  of  the  company  upon  his  indebt- 
edness to  the  amount  of  them,  cannot  disturb  tlie  equities  exist- 
ing between  the  complainants  and  Abner  at  the  time  the  bill  was 
served  upon  the  latter,  nor  dispense  with  the  application  of  the 
rules  of  equity  which  define  the  rights  of  the  parties..  See  this 
case  (15  Ala.  232^)  and  Wood  v.  McCain,  (7  ib.  800.) 

The  surety  is  not  to  speculate  upon  his  principal.  If  he  com- 
promise for  less  than  the  amount  of  the  debt,  he  can  recover  no 
mM-e  from  his  principal  than  he  actually  pays.  And  if  he  un- 
dertakes the  settlement  of  the  debt,  it  is  his  duty  to  procure  the 
discharge  of  the  debtor  upon  the  best  terms  he  can  obtain  it. — 
Bui'ge  on  Surety,  361 ;.  14  Ves.  Jr.,  567 ;  2.  Mylne  &  Cr.  361. 
If  he  holds  in  his  hands  means  in  trust  for  the  payment  of  the 
claims  for  which  he  is  liable,  like  all  other  trustees,  he  is  not  to 
make  profit  by  his  trust.  If  by  payments,  he  acquires  a  lien 
upon  the  fund  so  deposited,,  he  can  take  no  advantage  out  of 
such  fund  beyond  the  principal  and  interest  which  he  has  paid  v. 
— Gordon  v.  Lewis,  2  Sumner's  Gir.  Ct.  R..  143..  To  allow 
Abner  McGehee  to  retain  of  the  amount  due  from  him  double 
the  amount  he  has  paid  out,  upon  the  idea  that  bonds  of  the 
company  could  have  been  purchased  for  half  their  nominal 
amount,  would  be  to  violate  the  spirit  of  the  above  rules,  and  in 
eflfect  to  make  a  contract  between,  him  and.  WilUam  to  the  preju- 
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dice  of  the  complainants  which  had  no  existence  when  the  bill 
was  served  upon  him.  We  repeat,  that  according  to  the  facts^ 
disclosed  by  this  record,  all  that  Abner  McGehee  could  claini 
when  this  bill  was  served  upon  him  on  the  26th  day  of  May, 
1841,  was  to  retain  in  his  hands,  as  if  he  had  collected  it  from 
the  company,  an  amount  equal  to  the  sum  he  had  paid  of  the 
debts  named  in  the  receipt  to  William  McGehee. 

The  subsequent  acquisition  of  the  entire  interest  in  these  de- 
mands against  the  company  by  Abner  from  William,  does  not,, 
as  we  have  said,  affect  the  equities  existing  between  the  com- 
plainants and  the  defendants  at  the  time  the  bill  was  filed.  Ab- 
ner must  look  to  the  company  for  such  after  acquired  interest.. 

The  case  made  by  the  record,  and  the  matters  assigned  for  er- 
ror, will  not  justify  relief  to  the  extent  which  the  principles  set- 
tled by  this  opinion  would  authorize,  as  the  errors  assigned  by 
the  complainants  in  the  bill  go  alone  to  the  allowance  of  the 
$1000  and  $100  bonds  as  a  credit  to  McGehee.  The  decree,, 
then,  as  to  said  Abner  McGehee,  must  be  reversed  and  here  ren- 
dered, charging  him,  in  addition  to  the  amount  heretofore  de- 
creed against  him,  with  the  sum  these  two  bonds  were  allowed  to- 
extinguish  of  his  indebtedness  to  the  company,  and  interest  oa 
that  sum,  to  be  computed  after  the  expiration  of  sixty  days  from, 
the  service  of  the  subpeena  upon  him.  As  to  all  other  matters, 
the  decree  is  aflSrmed. 

Let  the  complainants  in  the  bill  recover  their  cost. 
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,  Declarations  or  admissions  against  the  interest  of  the  party  making 
them,  that  he  holds  as  tenant  or  trustee  for  another,  are  admissible 
against  him  and  those  wlio  succeed  to  his  rights  or  estate. 

.  A  court  of  equity  will  decree  the  specific  execution  of  a  parol  agree- 
ment to  sell  or  convey  land^  notwithstanding  the  statute  of  fraod.^,. 
when  there  has  been  such  a  part  perlbrmance  of  the  agreement  that 
to  refuse  it  would  work  a  fraud  an  the  party  seeking  its  specilio 
execution. 
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'3.  A  vendee  who  has  obtained  the  possession  of  land  under  a  parol 
contract  and  in  pursuance  of  its  terms,  and  has  paid  the  entire  pur- 
chase money,  is  entitled  in  a  court  of  equity  to  a  specific  execution 
of  the  contract. 

4.  T ,  being  in  possession  of  a  quarter  section  of  land  to  which  he  had 
a  pre-emption  right,  agreed  by  parol  with  G.  thatG.  should  pay  the 
whole  of  the  entrance  money  to  the  government,  and  in  considera- 
tion thereof  should  have- one-half  of  the  land.  G.  paid  the  entrance 
money  accordingly,  and  took  a  patent  inhis  own  name.  Held — 
That  these  facts  were  tantamount  to  a  payment  of  the  purchase 
money,  and  entitled  T..to  a  specific  execution  of  the  contract. 
■5.  When  the  specific  execntion  of  a  parol  agreement  would  be  decreed 
between  the  immediate  parties  thereto,  it  will  also  be  decreed  be- 
tween parties  claiming iinder  them,  unless  some  controlling  equity 
intervenes  which  would  render  it  improper,  according  to  the  rules 
by  which  courts  of  equity  are  governed,  to  decree  its  specific  ex€- 
tion. 

6.  When  a  party  purchases  land  in  the  possession  of  a  third  person, 
without  inquiring  into  his  rights  or  ihe  character  of  his  possession, 
he  is  affected  with  all  the  equitable  rights  binding  en  his  vendor,  and 
he  cannot  set  up  the  want  of  notice  to  protect  himself. 

7.  When  the  complainants  conduct  has  not  been  the  basis  of  the  acts 
of  the  person  through  whom  the  defendant  claims,  and  his  silence 
has  not  misled  any  one,  he  will  not  be  held  to  have  forfeited  his  equi- 

-  table  rights  by  the  mere  failure  or  omission  to  assert  them. 

Error  to  the  Chancery   Court  of  Sumter.     Tried  before 
.1;li<i  Hon.  J.  W.  Lesesne. 

Thomas  J.  Brewer  filed  his  bill  against  George  W.  Brewer 
.And  Benjamin  F.  Logan  in  the  Chancery  Court  at  Livingston. 
The  bill  alleges  that  in  1834  the  complainant  was  in  possession 
of  a  certain  quarter  section  of  land  to  which  he  had  a  pre-emp- 
tion right ;  that  being  unable  to  pay  the  entrance  money,  his 
brother  Geo.  W.  Brewer  agreed  to  pay  it  for  him,  and  let  him 
redeem  it  Avhen  able ;  that  Geo.  W.  accordingly  paid  the  entrance 
money  and  took  a  patent  in  his  own  name,  as  assignee  of  com- 
.plainant ;  that  in  1835,  complainant  being  still  unable  to  redeem 
the  land,  agreed  by  parol  with  said  Geo.  W.  that  he  might  have 
>one-half  of  said  land  in  consideration  of  his  having  advanced  the 
entrance  money  as  aforesaid,  and  should  convey  the  other  half  to 
•  complainant ;  that  said  Geo.  W.  accordingly  gave  his  bond  for 
Jtitle  .to  one-half  of  the  knd,l)Ut  never  executed  any  conveyance. 
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•though  often  requested  so  to  do  by  complainant ;  that  in  184S 
said  Geo.  W.  executed  a  conveyance  of  said  land  to  one  Max- 
well ;  that  Maxwell  afterwards,  by  deed  of  trust,  conveyed  tho 
same  to  Waldo  Shearer  and  Philip  S.  Glover,  who  afterwards 
conveyed  the  same  to  one  McGrew;  that  said  land  was  also  sold 
at  sheriflf's  sale  under  execution  against  said  Geo.  W.,  and 
bought  by  JVIcGrew.;  that  McGrew  afterwards,  by  quit  claijn 
deed,  conveyed  the  land  to  Logan ;  that  during  all  this  time  the 
complainant  remained  in  quiet  and  undisturbed  possession  of 
said  land,  under  said  bond  for  title  and  parol  agreement;  that 
said  conveyance  to  Maxwell  was  made  without  his  knoAvledge  or 
consent,  and  that  Maxwell  at  the  time  of  the  conveyance  knew 
of  complainant's  equitable  title ;  that  in  1846  one  Wynn,  the 
tenant  of  said  Logan,  made  a  forcible  entry  upon  complainant 
and  dispossessed  him ;  that  complainant  recovered  the  posses- 
sion of  said  land  in  an  action  of  forcible  entry  ;  that  said  Logan 
afterwards  instituted  an  action  of  trespass  to  try  titles  for  the 
recovery  of  said  land,  and  having  the  superior  le^al  title  recov- 
ered judgment  against  complainant ;  and  that  a  writ  of  posse.s- 
sion  issued  on  said  judgment  which  had  been  placed  in  the 
.hands  of  .the  sheriflE.  The  bill  prays  an  injunction  against  the 
execution  of  the  writ  and  to  restrain  further  proceedings  under 
.the  judgment,  and  for  a  specific  execution  of  said  parol  agree- 
ment. Logan  in  his  answer  denies  all  knowledge  of  said  parol 
agreement  and  requires  strict  proof  of  the  same.  He  insists  that 
he  is  a  bona  fide  purchaser  for  a  valuable  consideration,  without 
notice ;  that  complainant  having  slept  on  his  rights,  ought  not 
now  to  be  heard  to  assert  them  against  innocent  purchasers. 

The  bond  for  title  was  exhibited  with  the  bill,  but  there  was 
evidence  tending  to  show  that  it  was  executed  in  1845,  instead 
of  1835.  A  decree  pro  confesso  was  taken  against  Geo.  W- 
His  deposition  "was  also  taken,  in  which  ho  admitted  the  parol 
contract,  and  the  execution  of  the  bond  for  titles  in  1835.  Tho 
chancellor  dismissed  the  bill,  holding  that  the  bond  for  title  was 
a  forgery;  that  the  deposition  of  Geo.  W.  Brewer  was  inadmis- 
sible on  the  ground  of  his  interest;  and  that  the  other  evidence 
in  the  case  was  insufficient  to  establish  the  parol  contract. 

R.  H.  Smith,  for  plaintiff  in  error : 

An  equitable  lltle  canaot  be  set  up  at  law  against  a  legal  ti- 
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tie. — Cansey  v.  Driver,  13  Ala.  818.  An  equitable  title  -will 
prevail  against  creditors  or  purchasers  of  one  having  only  a 
naked  legal  title.  It  need  not  be  recorded,  and  possession  is 
equivalent  to  registration  of  a  title  deed,  and  a  court  of  equity 
■will  interfere  to  quiet  and  perfect  an  equitable  title  against  the 
vendor  and  his  creditor. — Morgan  v.  Morgan,  3  Stew.  383 ; 
Harris  v.  Carterid,  3  ib.  233;  McGee  v.  Eastis,  5  S.  &  P.  426; 
Toney  v.  Moore,  4  ib.  347;  Burt  v.  Cassety,  12  Ala.  739,  as 
to  possession  being  notice.  If  complainant  had  no  written  evi- 
dence, he  still  has  a  right  to  a  specific  performance,  his  posses- 
sion and  improvement  taking  the  case  out  of  the  statute  of  fraud. 
4  S.  &  P.,  347;  Meredith  v.  Nash,  3  Stew.  207.  Possession  by 
the  vendee  is  constructive  notice  of  the  conveyance,  so  as  to  de- 
feat a  subsequent  purchaser. — Smith  v.  Zurcher,  9  Ala.  208 ; 
Hanrick  v,  Thompson,  ib.  409;  Farnsworth  v.  Child,  4  Mass,  641. 

A  subsequent  purchaser  is  as  much  aflfected  with  notice  of  an 
equitable  title,  as  of  a  legal  one. — Burt  v.  Cassety,  12  Ala.  739; 
Clay  V.  Moore,  7  ib.  742 ;  Williamson  v.  Bank  at  Mobile,  7 
ib.  920. 

Purchasers  and  creditors,  by  our  registration  acts,  are  placed 
on  same  footing. — Burt  v.  Cassety,  12  Ala.  739.  As  to  speci- 
fic performance.  Mad.  Ch.  288. 

Equitable  title  prevails  against  creditors  and  purchasers  of 
him  who  holds  the  naked  legal  title. — Morgan  v.  Morgan,  3 
Stew.  386.  Toney  v.  Moore,  4  S.  &  P.  347,  was  a  verbal  con- 
tract for  sale  of  land,  and  the  court  decreed  a  specific  perform- 
ance. In  Williamson  v.  Br.  Bank  at  Mobile,  7  Ala.  906, 
Goldthwaite  delivers  a  dissenting  opinion.  The  court  decide 
that  the  complainant  did  not  lose  her  equitable  title  by  omission 
to  assert  in  chancery.  The  case  of  Green  v.  Harrison,  7  Ala. 
.585,  was  for  personal  property,  and  there  then  was  a  remedy  at 
law  by  trial  of  the  right  of  property.  Equity  will  decree  a  spe- 
cific performance  of  a  contract,  where  it  is  in  writing,  is  certain 
and  fair,  and  is  for  an  adequate  consideration.  The  form  of  the 
contract  is  immaterial. — 2  Story's  Eq.  751-15 ;  German  v. 
Machim,  6  Paige,  288;  Cliilliner  v.  Chilhner,  2  Ves.  528;  En- 
sign V.  Kellogg,  4  Pick.  1;  Sug.  on  Ven.,  ch.  4,  p.  12. 

A  person  contracts  in  writing  to  sell  land,  and  refuses  to 
perform  his  contract,  and  then  sells  the  land  to  a  purchaser 
-with  notice,  the  latter  will  be  treated  as  trustee  of  the  first  ven- 
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dee.— 2  Story's  Eq.  784  ;  Champion  v.  Brown,  6  Johns.  C.  402. 
From  the  time  of  such  contract  for  the  sale  of  land,  the  vendor 
becomes  a  trustee  for  vendee,  and  every  subsequent  purchaser 
with  notice  becomes  subject  to  the  same  equities.  The  vendor 
treated  is  in  chancery  as  the  equitable  holder. — 2  Story,  Y89-90. 

When  specific  execution  will  be  decreed  agauist  a  party,  it 
will  be  decreed  against  all  claiming  under  him. — lb.  788. 

When  one  purchases  real  estate  under  circumstances  which 
should  put  him  upon  inquiry  as  to  the  title  of  him  whose  interest 
he  purchases,  he  stands  in  the  same  situation  as  if  he  had  ac- 
tual notice. — Harris  v.  Carter,  3  Stew.  233.  And  if  a  person 
other  than  the  vendor  is  in  possession,  this  should  put  the  pur- 
chaser upon  inquiry,  and  in  legal  effect  will  be  equivalent  to 
notice. — Smith  v,  Zurcher,  9  Ala.  210.  Hanrick  &  Powell  v, 
Thompson,  9  Ala.  409,  does  not  conflict  with  the  above  autho- 
rities. Defendant  must  aver  in  his  answer  that  he  had  not  no- 
tice at  the  time  of  the  purchase,  nor  at  the  time  title  was  made 
to  him — must  state  when  he  paid  the  purchase  money,  and 
must  allege  that  vendor  was  only  pretended  to  be  seized  in  fee, 
and  that  he  was  in  possession.  Without  these,  he  is  charged 
with  notice. — Moore  v.  Clay,  7  Ala.  750-1. 

Huntington,  contra  : 

1.  The  injunction  will  be  dissolved  when  the  answer  denies 
the  allegations  of  the  bill. — Withers'  Ex'rs  v.  Dickey,  1  Stew. 
190;  3  S.  &  P.  284;  Long  &  Long  v.  Brown,  4  Ala.  622;  Dun- 
lap  V.  Clements  et  al.  7  Ala.  539;  10  ib.  486.  The  answer  of 
one  of  the  defendants  sufficient. — Dunlap  v.  Clements,  7  ib.  539. 
When  the  case  presented  by  the  bill  does  not  contain  sufficient 
equity,  the  injunction  Avill  be  dissolved  and  the  bill  dismissed, 
and  damages  allowed. — Williams  et  al.  v.  Berry,  3  S.  &P.  284; 
10  Ala.  566;  10  ib.  596. 

2.  There  is  no  equity  in  the  bill — • 

For  want  of  proper  parties.  No  decree  can  be  had  against  a. 
purchaser  without  notice  of  a  lien,  unless  his  vendor,  who  was  ii 
purchaser  with  notice,  is  made  a  party. — Singleton  v.  Gayle,  8 
Por.  270.  The  bill  alleges  that  McGrew  was  a  purchaser  with 
notice,  and  alleges  facts  from  which  notice  may  be  inferred  to 
Logan ;  hence  the  necessity  of  McGrew  being  made  a  party  de- 
fendant.— Harris  et  al.  v.  Carter's  Adm'r  et  al.,  3  Stew.  383: 
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CuUum  V.  Batre,  ex'r,  2  Ala.  415;  Walker  et  al.  v.  Br.  Bank 
at  Mobile,  6  ib.  452 ;  Judson  v.  Emanuel  et  al.,  1  ib.  598. 

There  is  no  equity  in  the  bill  on  account  of  the  negligence  of 
complainant.  A  party  -who  seeks  relief  in  equity  must  show 
himself  ready,  desirous,  prompt  and  eager,  and  time  frequently 
becomes  the  essence  of  the  contract,  and  negligence  ■will  always 
bar  relief  against  a  purchaser  where  the  complainant  has  not 
iihown  that  he  had  done  all  he  could  Avith  as  little  delay  as  pos- 
sible.—Goodwyn  v.  Lyon,  4Pbr.  307  to  314-09 ;  Mihvard  v. 
Thanet,  5  Ves.  720;  Guest  v.  Homfray,  5  ib.  818;  Alley  v. 
Deschamps,  13  ib.  224.  The  bill  should  have  been  filed,  if  not 
before,  at  the  earliest  possible  moment  after  Geo.  W.  Brewer 
conveyed  to  Maxwell,  or  shown- an  excuse  why  it  was  not  filed. — 
Jt)lmson  V.  Johnson,  5  Ala.  90;"  Goodwin  v.  Lyon,  4  Por.  307; 
Steele  v.  Kinkle,  3  Ala.  352;  French  v.  Gamer,  7  For.. 549. 

The  bill  must  show  an  excuse  for  not  filing,  when  third  per- 
sons are  acquiring  an  interest ;  because,  if  a  party  suflfers  the 
person  holding  the  legal  title  to  go  on  and  sell,  with  a  knowledge 
of  such  sale,  he  cannot  afterwards  be  heard  t^  urge  the  want  of 
authority,  and  unless  he  acts  with  promptness,  after  acquiring 
knowledge  of  such  sarle,  he  cannot  be  heard  to  contest  the  want 
of  authority. — Steele  v.  Kinkle,  3  Ala.  352;  King  v.  Cantrol,  4 
Ired.  251 ;  French  v.  Garner,  7  Por.  549 ;  Perkins'  Ex'rs  v. 
Winter's  Adm'x,  7  Ala.  868;  Johnson  v.  Johnson,  5  ib.  90. 

The  bill  does  not  state  that  the  complainant  prepared  and  pre- 
sented a  deed  to  Geo.  W.  Btewer  for  said  landj  as  the  law  re-.*»- 
quires  of  him. — Reid  v.  Davis,- 4  Ala.  83'. 

The  complainant  in  his  bill  relies  mainly  upon  his  equity  as 
ilerlved  from  the  bond  for  titles.  Of  course,  if  the  bond  be 
fraudulent,  the  complainant  has  no  equity. 

'••^ 

DARGAN,  C  J. — Thomas  J.  Brew'Cr  being  entitled  to  a- 
pre-emption  right  to  the  north-west  quarter  of  section  twenty- 
one,  township  eighteen,  range  one,  west,  according  to  thela^vsof 
Congress,  did,  in  the  year  1834,  make  proof  of  his  claim  to  tlie- 
register  and  receiver  of  the  land  ofiice  at  Demopolis,  who  issued 
to  liim  a  pre-emption  certificate  in  the  usual  form.  But  the  said 
Thomas  J.  being  unable  to  pay  the  government  the  purchase 
money,  George  W.  Brewer,  his  brother,  advanced  the  same,  and 
thr^complainant  assigned  to  him  tlie  oertificate,-    A  patent  for 
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the  land  was  subsequently  issued  to  George  W.  as  the  assignee- 
of  Thomas  J.  Brewer.  These  facts  are  not  controverted,  and,, 
r  think,  the  proof  establishes  that  the  agreement  between  the 
two  brothers  was,  that  George  W.  Brewer  should,  after  the  is- 
suance of  the  patent,  convey  to  Thomas  J.  the  east  half  of  said' 
quarter  section,  and  in  consideration  that  the  purchase  money 
was  advanced  by  George  W.,  he  was  to  retain  the  other  half  to 
himself.  Ihthe  year  1839,  before  George  W.  Brewer  had  parted 
with  the  legal  title,- he  stated  to  James  Curry  that  there  was  a 
bargain  between  him  and  his  brother  that  he,  George,  was  to  pay 
the  pre-emption  money  and  have  one  half  of  the  land,  and  his 
brotiier  was  to  have  the  other  half;  and  if  his  brother  died,  his 
family  would  he  entitled  to  the  east  hair  of  said  quarter  section. 
These  admissions  were  made  at  a  time,. and  under  circumstances,.^ 
that  to  my  mind  go  far  to  show  that  they  correctly  describe  the 
ajrreement  between  the  brothers.  Thomas  J.  Brewer  was  then' 
Iving  sick,  and  Georere  W.  was  leaving  home  with  the  view  to  be 
married  ;  and  they  were  made  for  the  purpose  that  Curry  might 
he  a  witness  to  the  agreement.  Under  such  circumstances  there 
could  have  been  no  motive  in  misrepresenting  the  agreement,  and 
as  it  had  not  been  reduced  to  writing,  it  was  certainly  proper  that 
it.  should  be  made  known  to  others  who  could  bear  testimony  to 
the  contract.  The  truth  of  these  adinissions,  too,,  is  to  some 
extent  corroborated  by  the  history  of  the  case ;  for,  as  Thomas 
J.  Brewer  was  exclusively  entitled  to  the  pre-emption  right,  it  is 
scarcely  probable  that  he  intended  to  relinquish  the  entire  bene- 
fit of  it  to  bis  brother  in  consideration  of  his  paying  the  govern- 
ment price,  which  amounted  to  about  two  hundred  dollars,  when 
the  land  itself  was  worth  over  a  thousand,  especially  as  Thomas 
J.  was  poor  and  had  a  family  dependent  on  his  labor  for  a  sup- 
port. Under  such  circumstances  it  is  but  reasonable  to  suppose, 
that  it  Avas  the  intention  of  the  parties  that  some  portion  of  the 
benefit  of  this  right  should  be  reserved'  to  Thomas  J.,  and'  that 
he  shouldnot.be  excluded  entirely  from  all  benefit  arising  from  it. 
Takihs  then  the  admissions  of  George  W.  Brewer  thus  delibe- 
rately  made,. together  with  the  character  of  the  transaction,  and 
the  improbability  that  it  Avas  the  intention  of  the  parties  that 
Thomas  J.  should  be  deprived  of  all  benefit  in  the  right  of  pre- 
emption which  belonged  exclusively  to  him,  and  my  mind  is  fully 
satisfied  that  it  was  the  agreement  between  the  two  b'rothcrs,..tb'jJtl 
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Thomas  J.  should  have  the  east  half  in  consideration  of  his  right 
of  pre-empti<Mi,  and  that  George  W.  should  have  the  other  in 
consideration  of  his  advancing  the  money  to  pay  the  government. 
Nor  can  it  be  objected  that  these  admissions  are  not  eWdencc 
against  George  W,  and  those  who  claim  under  him,  for  the  rule 
of  evidence  is,  that  the  declarations  of  one  against  his  interest, 
that  he  holds  as  tenant  or  trustee  of  another,  are  admissible 
against  him  and  those  who  subsequently  succeed  to  his  rights  or 
estate. — 1  Greenl.  Ev.,  §  189 ;  Varick  v.  Biggs,  6  Paige,  323. 
The  next  question  that  arises  is,  whether  a  court  of  equity 
would  decree  the  specific  performance  of  this  agreement  between 
the  immediate  parties  thereto,  in  the  absence  of  any  written  in- 
strument evincing  its  terms  ?  It  cannot  be  doubted  but  that  a 
court  of  equity  will  decree  the  specific  execution  of  a  parol  agree- 
ment to  sell  or  convey  land,  notwithstanding  the  statute  of 
frauds,  when  there  has  been  such  a  part  performance  of  the  agree- 
ment that  it  would  work  a  fraud  on  the  party  seeking  its  specific 
execution,  to  refuse  it ;  and  I  think  I  may  safely  say,  that  all 
the  cases  agree  in  this,  that  if  the  vendee  has  paid  the  purchase 
money  and  been  let  into  possession  under  the  agreement,  this  will 
be  considered  such  a  part  performance  as  will  entitle  him  to  a 
specific  performance  of  the  parol  agreement. — 2  Story  Eq.,  §  66, 
67;  Cummings'  Heirs  v.  Gill,  6  Ala.  562 ;  Meredith  v.  Nash,  3 
Stew.  207;  Hays  v.  Hall,  4  Por.  375,  Indeed,  it  may  be  the 
rule  that  the  taking  of  possession  without  the  payment  of  the 
purchase  money  would  be  a  sufficient  part  performance  to  justify 
the  court  in  decreeing  a  specific  performance.  This  question, 
however,  I  do  not  consider  before  us.  But  all  doubt  must  be 
removed  when  the  possession  is  taken  under  the  contract  and  in 
pursuance  of  its  terms,  and  the  entire  purchase  money  is  paid, 
that  this  will  be  held  a  sufficient  part  performance  to  entitle  the 
vendee  to  a  specific  execution  of  the  contract.  Applying  this 
rule  to  the  agreement  entered  into  between  Thomas  J.  and 
Geoi'ge  W.  Brewer,  I  feel  no  hesitation  in  saying  that  there  has 
been  such  a  part  performance  as  will  entitle  the  former  to  the 
relief  which  he  seeks  against  the  latter.  The  right  of  pre-emp- 
tion belonged  to  Thomas  J.,  and  the  agreement  was  that  George 
\V.  should  have  the  one  half  in  consideration  of  his  advancing 
the  purchase  money  to  the  government,  and  that  Thomas  J. 
should  have  the  other  half  in  consideration  of  his  right  of  .pre- 
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-emption.  This  must  be  considered  as  tantamount  to  the  pay- 
sment  of  the; purchase  money,  for  nothing  more  was  due  to  George 
W.  before  he  ought  to  have  conveyed  according  to  the  contract, 
and  I  think  the  testimony  conclusively  shows  that  from  the  time 
•of  the  agreement,  Thomas  J.  BreAver  has  had  the  possession  and 
control  of  the  east  half  of  said  quarter  section,  and  has  also 
made  seme  improvements  thereon.  This  must  entitle  him  to 
a  specific  execution  of  the  agi*eement  as  against  George  W>. 
Brewer,  The  principle,  too,  is  well  settled,  that  where  the  spe- 
•cific  execution  of  «,n  agreement  would  be  decreed  between  the 
immediate  parties,  it  will  also  be  decreed  between  parties  claim- 
ing under  them,  unless  some  other  controlling  equity  intervenes 
which  would  render  it  improper,  according  to  the  rules  by  which 
courts  of  equity  are  governed,  to  decree  its  specific  execution.— 
■2  Story  Eq.  96;  Hays  et  al.  v.  Hall,  4  Por.  374.  Thus,  if  one 
purchase  lands  with  a  knowledge  of  a  prior  contract  on  the  part 
of  the  vendor-,  to  convey  them  to  another,  he  is  affected  by  all 
the  equities  that  bind  the  land  in  the  hands  of  the  vendor,  and  it 
is  equally  true  that  possession  by  the  first  vendee  is  notice  in 
]aw  to  the  second,  although  in  point  of  fact  he  did  not  know  of 
the  character  of  the  contract  under  which  he  had  the  possession. 
Thus,  if  a  tenant  has  changed  the  character  of  his  holding  and 
agreed  to  become  a  purchaser,  still  his  possession  must  amount 
to  notice  of  his  equitable  title,  and  a  subsequent  purchaser  is 
bound  by  it,— -Sug,  on  Yen,,  9th  edit.,  vol.  2,  side  page,  291-2; 
10  Yes.  249  ;  2  Sch.  &  Lef.  583 ;  Smith  &.  Co,  v.  Z archer,  9 
Ala.  208.  Indeed,  it  may  be  safely  laid  down  as  an  invariable 
trule,  that  if  one  purchase  land  in  the  possession  of  another  with- 
out inquiring  into  his  rights  or  the  character  of  bis  possession, 
be  is  affected  with  all  the  equitable  rights  binding  on  his  vendor, 
and  he  cannot  set  up  the  want  of  notice  to  protect  himself,  for 
seeing  another  in  possession  he  was  bound  to  inquire  into  the 
character  of  such  possession. 

It  has,  however,  been  strongly  argued,  that  the  silence  and 
conduct  of  the  complainant  in  not  letting  his  claim  be  known  at 
an  earlier  date,  ought  to  preclude  him  from  asserting  it  against 
Logan,  who  claims  to  have  purchased  the  land  without  actual 
oiotice  of  the  equitable  title  of  the  complainant  for  a  valuable 
•consideration,  I  cannot,  however,  discover  in  the  conduct  of  the 
•complainant  any  such  positive  act,  or  suck  silence  xehen  he  ougkl 
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to  have  spokerty  as  should  produce  a  forfeiture  of  his  equitable 
title,  or  render  it  inequitable  in  him  to  assert  it.  He  knew  not 
of  the  conveyance  to  Maxwell  at  the  time  it  was  executed ;  be- 
t-ides, this  deed  was  voluntary.  Nor  did  he  know  of  the  convey- 
ance by  Maxwell  to  Shearer  and  Glover  as  trustees,  at  the  time 
it  was  executed ;  and  it  may  be  remarked  that  this  deed  also 
was  without  consideration,  moving  from  the  grantees  to  the 
gi'antor,  and  I  think  the  testimony  insufficient  to  show  that  he 
was  present  at  the  public  sale  by  the  trustees  when  McGrew 
became  the  purchaser,  and  besides  the  fact  that  Logan  purchased 
by  a  quit  claim  deed  from  McGrew,  it  is  manifest,  that  the  com- 
plainant had  no  knowledge  of  this  conveyance  when  it  was  exe- 
cuted. The  acts  or  conduct  of  the  complainant  have  not  become 
the  basis  of  the  acts  of  any  one  through  whom  the  defendant 
Logan  claims,  nor  has  his  silence  misled  any  one  ;  he  therefore 
cannot  be  said  to  have  forfeited  his  equitable  right,  or  through 
his  act  or  omission  rendered  it  inequitable  or  unjust  now  to  as- 
sert it  against  George  W.  Brewer  and  those  who  claim  under  him. 

Independent,  therefore,  of  the  bond  for  titles,  and  assuming 
that  it  was  ante-dated,  that  its  true  date  was  in  the  year  1845, 
instead  of  1835,  I  still  think  that  the  chancellor  erred,  and  that 
the  complainant  is  entitled  to  the  relief  that  he  seeks-  We  must 
therefore  reverse  the  decree,  and  here  render  such  decree  as  the 
court  below  should  have  rendered. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  injunc- 
tion heretofore  granted  in  this  case  be  re-instated  and  perpetu- 
ated, and  that  the  complainant,  Thomas  J.  Brewer,  be  invested 
with  the  legal  title  to  the  east  half  of  the  north-west  quarter  of 
section  twenty -one,  township  eighteen,  range  one,  west,  which 
said  land  is  more  particularly  described  in  the  pleadings,  and 
that  he  be  quieted  in  his  possession  thereof.  It  is  farther  or- 
dered and  decreed  that  the  complainant  recover  of  the  defend- 
ants, George  W.  Brewer  and  Benjamin  T.  Logan,  his  cost  in 
this  court,  and  said  Chancery  Court. 
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1.  When  the  court  below  charges  the  jury  that  if  they  believe  the  evi- 
dence they  must  find  for  the  plaintiff,  the  defendant  seeking  to  revise 
the  charge  must  either  show  that  there  was  conj^iding  evidence  he- 
fore  the  jury,  and  that  therefore  the  charge  of  the  court  invaded  their 
.province,  or  he  must  set  out  all  the  evidence'm  the  record,  that  the  Ap- 

■  pellate  Court  may  be  able  to  determine  whether  the  charge  is  sus- 
tained or  authorized  by  it. 

2.  The  statute  conferring  upon  the  registers  in  chancery  power  to  ap- 
point trustees  in  certain  cases,  (Clay's  Digest,  350,  ^  33,  and  Pamph- 
let Acts  of  1845-6,  p.  16,)  is  not  unconstitutional  in  vesting  quasi 
judicial  powers  in  officers  who  are  not  elected,  commissioned  and 
qualified  as  judges  are  required  to  be  by  the  constitution. 

3.  It  neems,  that  ihe  proceedings  of  a  register  in  chancery  in  the  ap- 
pointment of  a  trustee  cannot  be  collaterally  impeached. 

4.  Detinue  may  be  maintained  for  the  recovery  of  a  slave  who  at  the 
commencement  of  the  suit  was  in  the  possession  of  a  third  per- 
son on  hire,  it  not  being  shown  that  the  hiring  is  of  such  a  nature 
as  would  prevent  the  defendant  from  resuming  the  possession  at 
pleasure. 

Error  to  the  Circuit  Court  of  Marengo.  Tried  before  the 
Hon.  Geo.  D.  Shortridge. 

A.  R.  Manning,  for  plaintiff  in  error  : 

1.  All  the  title  of  the  plaintiff  below  was  derived  from  the 
order  or  decree  of  a  register,  the  mere  clerk  of  a  Chancery 
Court,  and  the  statutes  under  which  the  register  acted  are  void. 

The  people  of  Alabama,  in  forming  their  government,  took 
great  pains  to  keep  the  legislative,  executive  and  judicial  func- 
tions separate.  Upon  this  point  the  constitution  is  remarkably 
emphatic.  The  mere  declaration  of  this  principle  is  made  to 
constitute  an  entire  article  in  two  sections,  of  that  instrument. 
(See  Art.  II.)  Indeed,  according  to  our  American  ideas,  this 
distribution  of  the  powers  of  Government  is  necessary  to  the 
prevention  of  tyranny.  Judicial  powers  are  vested  in  the  courts 
f>aly,  and  their  independence  of  the  other  departments  is  intended 
to  be  maintained  by  a  certain  prescribed  mode  of  electing  the 
judge?,  by  putting  their  oiEces  during  the  terms  mentioned  in 
the  constitution,  beyond  the  reach  of  the  General  Assembly  and 
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Governor,  and  by  other  provisions  designed  to  have  the  same 
effect.— See  Art.  V,  §§  1,  12,  13  and  14.  Justices  of  the 
peace  are  expressly  provided  for  by  section  10,  of  this  article. 
None  of  these  provisions  apply  to  a  register,  and  he  is  not  in 
any  sense  a  judge  within  the  meaning  of  the  constitution.  His 
action  upon  matters  referred  to  him  by  the  chancellor,  does  not 
show  him  to  be  so,  for  that  action  has  no  effect,  until,  upon  his 
report  thereof,  it  is  adopted  and  confirmed  by  the  chancellor, 
and  so  becomes  his. 

But  the  statutes  which  undertake  to  authorize  registers  to 
substitute  one  trustee  for  another,  to  divest  one  citizen  and  de- 
volve upon  another  the  legal  title  to  property,  (all  that  title 
which  alone  the  common  law  courts  of  the  land  can  recognize,) 
deal  with  a  register  as  if  he  were  a  judge,  and  do  not  require  any 
confirmation  of  his  act,  and  an  appeal  or  writ  of  error  for  the 
revision  of  his  decree  would  bring  the  cause  from  him  directly 
into  this  court.  The  Legislature  had  no  more  power  to  confer 
upon  him  this  high  attribute  of  a  court,  and  place  him  in  such 
relations  to  the  judiciary  of  the  State,  than  it  has  to  clothe 
with  other  judicial  powers  any  minion  of  its  own  whom  it  may  ap- 
point, and  pay,  and  remove  at  will.  The  violation  of  the  consti- 
tution is  the  same  in  kind,  though  different  in  degree,  as  would 
be  the  creation  by  the  General  Assembly  of  a  court  of  S  tar- 
Chamber  or  High  Commission. 

Again  :  the  register  not  being  a  judge,  or  having  a  judicial 
capacity  by  the  constitution,  if  he  can  be  invested  with  it  by 
statute,  must  put  it  on  in  the  manner  the  statute  prescribes,  else 
he  is  no  judge,  and  proceedings  before  him  are  coram  non  judice. 
In  this  case  he  did  not  give  the  notice  prescribed,  of  his  intend- 
ed judicial  action.  And  his  precipitate  appointment  of  a  new- 
trustee  upon  the  very  day  of  the  application  by  one  or  two  only 
of  the  several  beneficiaries  mentioned  in  the  deed,  gave  no  more 
title  than  would  the  act  of  any  other  unauthorized  person. 

2.  The  defendant  below  had  acquired  title  to  the  slave  sued 
for,  by  the  statute  of  limitations.  For  the  title  of  the  trustee. 
Law,  devolved  on  his  administrator  in  1835,  to  whom  a  right  of 
action  accrued  about  that  time ;  (Mauldin,  Montague  &  Co.  v. 
Armistead,  Adm'r.,  14  Ala.  702)  and  the  statute  did  not  after- 
wards cease  to  run, — Ang.  on  Lim.  (2d  ed.)  205-6, 518  et  seq.  ; 
Howell  v.  Hair,  15  Ala.  195 ;  Lowe's  Adm'r.  v.  Jones,  ib.  545 ; 
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Mercer  v.  Selden,  1  How.  U.  S.  R.  545 ;  Demarest  v.  Wyn- 
koop,  3  J.  C.  R.  129. 

3.  The  slaves,  when  suit  was  brought,  were  in  the  hands  of 
persons  to  whom  they  had  been  hired,  and  who,  according 
to  the  decisions  of  this  court,  Avero  purchasers  of  them  during 
the  term  of  the  hiring.  And  detinue  can  no  more  be  sustained 
against  the  person  who  let  them  to  hire,  after  he  had  parted  with 
the  possession  of  them,  than  against  one  who  had  sold  his  entire 
interest  in  the  property. — See  2  Stark,  on  Ev.  281,  (Detinue.) 
"  The  gist  of  the  action  of  detinue  is  the  wrongful  detainer  at 
the  date  of  the  writ,  and  not  the  original  taking  of  the  chattel. 
It  is  generally,  therefore,  incumbent  on  the  plaintiff  in  this  ac- 
tion to  show  an  actual  possession  by  defendant,  or  a  general  con- 
trolling power  over  the  chattel  at  the  date  of  the  writ." — Charles 
V.  Elliott,  4  Dev.  &  Bat.  468. 

It  is  upon  the  same  principle  that  detinue  cannot  be  maintain- 
ed after  the  destruction  or  death  of  the  chattel  sued  for. — Lind- 
sey  v.  Perry,  1  Ala.  203. 

W.  M.  Broooks,  contra  : 

1.  The  register  had  the  power  to  appoint  the  trustee.  (Clay's 
Dig.  350,  §§  32  and  33,)  and  the  power  in  this  case  was  proper- 
ly and  regularly  exercised. — See  Pamphlet  Acts  of  Januarv, 
1846,  p.  16. 

2.  But  if  the  appointment  was  irregular,  it  cannot  be  collate- 
rally impeached. — Lewis  v.  Intendant  of  Gainesville,  7  Ala.  85  ; 
Davis  V.  Cox,  17  ib.  714. 

3.  It  is  to  be  presumed  that  the  charge  of  the  court  was  cor- 
rect, unless  the  contrary  is  shown  by  the  party  complaining. 
All  the  evidence  is  not  set  out  in  the  bill  of  exceptions,  and  this 
court  cannot  therefore  determine  whether  the  charge  of  the  court 
was  correct  or  not. 

4.  The  property  held  in  trust  does  not  pass  to  the  representa- 
tives of  the  trustee. — Moses  v.  Murgatroyd,  1  Johns.  Chan.  R. 
119,  473-  In  this  case  the  property  was  never  in  the  posses- 
sion of  the  trustee  or  his  administrator.  Can  the  administrator 
in  such  case  claim  title  1 

5.  The  law  authorizing  the  register  to  appoint  a  trustee  is 
constitutional.  It  is  no  invasion  or  exercise  of  judicial  power ; 
applies  simply  to  the  remedy  for  the  assertion  of  vested  rights. 
Heirs  of  Holman  et  al.  v.  Bank  of  Norfolk,  12  Ala.  416-17- 
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Again :  it  may  be  held  that  the  register  is  an  *  inferior  court.' 
If  this  be  80,  his  acts  are  valid,  although  he  may  not  have  been 
elected  by  the  Legislature. 


CHILTON,  J. — This  was  an  action  of  detinue  to  recover  a 
negro  woman  slave  called  Sylva,  by  Harvin,  the  defendant  in 
error,  against  Wm.  M.  Byrd  and  Wm.  Burks,  who,  by  consent, 
were  discharged,  and  the  claimant  of  the  slave,  who  is  the  plain- 
tiff in  error,  admitted  to  defend.  The  plaintiff  below  had  a 
verdict,  on  which  judgment  was  rendered  in  his  favor.  Upon 
the  trial  a  bill  of  exceptions  was  sealed,  from  which  it  appears 
that  the  plaintiff  below  introduced  as  evidence  a  deed  executed 
by  Robert  Sanders  on  the  12th  day  of  January,  1832,  to  Gabri- 
el W.  Law,  conveying  to  him  the  slave  in  controversy,  with  oth- 
ers, in  trust  for  the  daughter  of  said  grantor,  Sarah  A.  Ken- 
drick,  widow  of  the  late  Thomas  Kendrick,  to  have  and  to  hold 
for  her  use  during  the  term  of  her  natural  life,  without  being 
subject  to  he^  disposal  or  the  disposal  of  any  future  husband  she 
might  marry  ;  the  trustee  to  permit  her  to  enjoy  said  property, 
but  the  same  not  to  be  subject  to  her  debts,  and  in  the  event  of 
her  death,  the  trustee  named  was  to  be  seized  of  the  property  for 
the  use  and  benefit  of  the  grantor's  son  and  daughters  who  are 
named  in  the  deed,  share  and  share  alike,  to  them  and  their  heirs 
forever.  The  deed  makes  provisions  of  a  similar  character  for 
the  grantor's  other  children  and  some  grand  children,  but  for  the 
sake  of  simplifying  the  matter  we  omit  them.  This  deed  was 
proved  to  have  been  duly  executed  in  South  Carohna,  where  the 
parties  resided  in  1832. 

In  the  latter  part  of  1835,  or  first  of  the  year  1836,  Sarah 
A .  Kendrick  died,  the  trustee,  Law,  having  previously  departed 
this  life.  James  Law,  Sr.,  was  appointed  the  administrator  of 
the  latter,  and  he  having  been  removed,  a  successor  to  such  ad- 
ministration was  acting  in  that  capacity,  when  the  following 
proceedings  were  had  before  the  register  in  chancery  of  the  4th 
district,  namely :  A  petition  addressed  to  the  chancellor  was 
exhibited  by  Wm.  W.  &  Margaret  J.  Harvin,  his  wife,  setting 
forth  the  execution  of  the  above  deed,  a  copy  of  which  accom- 
panies it ;  that  the  slaves  described  were  brought,  in  1834,  by 
Mrs.  Kendrick,  to  Marengo  county,  and  while  so  possessed  of 
the  slaves  she  departed  this  life  3  that  the  trustee  also  became  Sk 
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resident  of  said  county  and  afterwards  died ;  that  petitioner, 
Margaret,  is  tlie  only  surviving  child  of  said  Sarah  A,,  and  that 
in  1842  she  was  lawfully  married  to  said  Wm.  W.  Harvin,  and 
that  they  are  the  only  persons  interested  in  the  estate  of  said 
Sarah.  Wherefore  they  pray  the  appointment  of  another  trus- 
tee in  place  of  said  Law,  and  suggest  Wm.  W.,  one  of  the  pe- 
titioners, as  a  suitable  person.  The  petition  bears  date  the  27th 
•October,  1846. 

On  the  same  day  the  register  proceeded  ex  parte,  to  appoint 
said  Harvin  trustee  to  execute  said  deed  so  far  as  regards  the 
property  given  in  trust  for  Mrs.  Kendrick,  the  order  reciting 
that  this  portion  of  the  deed  alone  remained  unexecuted.  The 
defendant  objected  to  the  reading  of  the  transcript  of  this  pro- 
ceeding in  evidence  to  the  jury,  first,  because  the  register  had 
no  authority  to  make  such  appointment,  and  secondly,  because  no 
notice  was  given  by  the  register  of  his  intended  proceeding. 
The  objection  was  overruled,  and  the  petition  and  order  of  ap- 
pointment read. 

The  authority  of  the  register  and  the  regularity  of  his  pro- 
ceeding, are  the  only  questions  for  our  revision.  Indeed,  we 
may  well  confine  our  inquiry  to  the  first  branch  of  this  proposi- 
tion, namely,  the  jurisdiction  of  the  register ;  for,  if  he  may 
rightfully  make  the  appointment,  we  apprehend  it  cannot  be  col- 
laterally set  aside. 

We  say  this  is  the  only  matter  proper  for  inquiry.  Another 
question  is  attempted  to  be  educed  from  the  record,  namely, 
the  sufficiency  of  the  proof  to  entitle  the  plaintiff  below  to  a  re- 
'Covery.  But  the  bill  of  exceptions  raises  no  question  of  the 
kind.  The  circuit  judge  charged,  it  is  true,  that  under  the 
;proof  in  the  cause,  the  plaintiff  was  entitled  to  a  verdict,  but  it 
is  not  shown  that  there  was  a  conflict  in  the  proof  which  v,'ould 
have  rendered  such  a  charge  improper,  or  that  the  proof  was  of 
such  character  as  would  render  the  charge  obnoxious  to  the  ob- 
jection that  it  was  an  invasion  of  the  province  of  the  jury,  Pre- 
Huming  in  favor  of  the  correctness  of  the  judgment  and  proceed- 
ings, we  must  intend  that  there  was  no  such  conflicting  testimo- 
ny. It  would  seem  almost  a  truism,  that  to  enable  the  revi- 
eing  court  to  pronounce  upon  the  legality  of  a  charge  based  upon 
aU  the  evidence  in  a  cause,  and  pronouncing  what  the  court  con- 
ceived to  be  the  judgment  of  the  law  as  predicated  upon  those 
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facts,  the  revising  court  must  be  put  in  possession  of  such 
facts,  else  there  is  no  data  upon  which  to  found  an  opinion.  In^ 
this  case  the  bill  of  exceptions  does  not  purport  to  set  out  all  the 
testimony,  nor  does  the  charge  purport  to  have  been  based  alone 
upon  that  which  is  set  out.  We  must,  then,,  in  conformity  to 
our  established  rule,  presume  that  the  evidence  would  sustain  • 
the  charge  if  it  had  been  set  out  in  extenso. 

We  have  hitherto  decided  that  -where  a  party  seeks  to  revise 
a  charge  like  this,  he  must  show  one  of  two  things,  first,  that 
the  evidence  was  conflicting,  and  that  therefore  the  court  had  no 
authority  to  give  such  charge,  as  its  effect  in  such  case  would  be 
to  withdraw  from  the  jury  the  consideration  of  the  conflicting 
proof;  or,  second,  the  record  must  set  out  aU  the  proofs  so  that 
this  court  may  be  able  to  determine  whether  the  charge  was  cor- 
rect as  predicated  upon  it,  either  as  being  sustained  by  it  on  the 
ground  of  its  sufficiency,  or  as  authorized  by  it  by  reason  of  there 
being  no  conflict  or  dispute  in  regard  to  it.  The  record  before 
us  does  neither,  and  it  is  consequently  impossible  for  us  to  deter- 
mine whether  the  court  invaded  the  province  of  the  jury  in  de- 
ciding upon  the  effect  of  doubtful  or  conflicting  proof,  or  wheth- 
er, if'  it  was  a  case  proper  for  such  action  on  the  part  of  the 
court,  the  decision  was  sustained  by  the  proof.  We  therefore 
dismiss  this  part  of  the  oase,  and  turn  to  the  consideration  of 
the  register's  authority  under  our  statute  to  appoint  a  trustee. 

By  the  act  of  1848,  (Clay's  Dig.  350,  §  33,)  it  is  provided, 
that  "  when  any  trustee  shall  die,  on  the  application  of  any  per- 
son interested  in  the  trust  estate  to  the  register  in  chancery  of 
the  proper  chancery  district,  it  shall  be  his  duty  to  appoint  one 
or  more  trustees  in  the  stead  of  such  deceased  trustee,  as  in  case 
of  the  resignation  of  trustees :  Provided,  that  the  notice  prescri- 
bed by  law  shall  in  all  cases  be  given."  The  previous  statute  of 
1829,  (Clay's  Dig.  581,)  required  a  trustee  who  would  resigi^ 
Ilia  trust  to  give  to  all  the  persons  concerned  at  least  thirty  days 
previous  notice,  but  no  notice  is  prescribed  to  be  given  in  order 
to  fill  the  vacancy.  The  act  merely  declares  that  "upon  the 
resignation  or  removal  of  any  trustee  as  provided  for  by  this  act, 
the  Circuit  Court  of  the  proper  county  shall  have  full  power,  &c., 
to  appoint  another  trustee  or  trustees  in  the  place  of  the  trustee 
so  removed  or  resigning."  By  the  fifth  section  of  the  same  act, 
it  18  provided,  that  fw  the  prosecution  or  defence  of  any  suit  ba 
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any  of  the  courts  of  this  State,  the  court  before  whom  such  suit 
may  be  pending,  may,  on  motion,  appoint  a  trustee  or  trustees 
for  the  purpose  of  prosecuting  or  defending  the  same,  in  all  ca- 
ses where  the  same  may  be  necessary. 

By  the  act  of  13th  January,  1846,  (Pamph.  Acts,  '45-6,  p. 
16,)  it  was  enacted  that  when  the  trustee  died,  resigned,  or  failed 
or  refused  to  act,  or  removed  beyond  the  limits  of  the  State,  on 
the  application  of  any  person  or  persons  interested  in  the  estate 
to  the  register  in  chancery  of  the  proper  chancery  district,  it 
shall  be  his  duty  to  appoint  one  or  more  trustees  in  the  stead  of 
such  trustee  :  Provided,  that  the  register  to  whom  such  applica- 
tion shall  be  made,  shall  cause  twenty  days  notice  m  writing  to  be 
given  to  all  persons  interested  in  such  trust  estate,  and  in  case  of 
the  non-residence  of  any  or  all  of  the  parties  interested  in  such 
trust  estate,  such  regis-ter  shall  cause  publication  to  be  made  in 
some  newspaper  printed  in  this  State,  for  sixty  days,  stating  the 
time  and  place  when  and  where  such  application  will  be  made 
and  determined. 

Mr.  Manning  has  argued  very  ably  before  us  that  this  law,, 
vesting  in  the  register  the  power  to  appoint  trustees,  violates 
the  constitution  of  the  State ;  that  tlie  power  to  divest  one  per- 
son of  title  and  to  invest  another  with  it,  is  a  judicial  power,  to 
be  exercised  by  the  judicial  oflScers  of  the  State  elected  in  ac- 
cordance with  the  provisions  of  the  constitution,  and  that  to  hold 
that  the  Legislature  may  devolve  this  power  upon  officers  whose 
tenure  of  office  is  not  provided  for  by  the  constitution,  but  who 
may  be  created  by  and  amenable  to  the  Legislature,  would  open 
the  door  for  the  Legislatui'c  to  claim  and  exercise  all  the  powers 
of  the  government,  which  by  the  constitution  are  divided  into 
three  distinct  departments,  legislative,  executive  and  judicial,, 
and  each  confided  to  a  separate  body  of  magisti-acy.  This  ar- 
gument would  be  conclusive,  had  the  constitution  contained  a 
clause  restricting  the  Legislature  in  providing  remedies  for  ex- 
isting rights,  to  the  courts  specifically  named  in  the  constitution . 
Such,  however,  is  not  the  case.  The  first  section  of  the  fifth 
article  of  the  constitution  declares  that  "the  judicial  power  of 
this  State  shall  be  vested  in  one  Supreme  Court,  Circuit  Courts 
to  be  held  in  each  county  in  the  State,  and  such  inferior  courts  of 
law  and  equity,  to  consist  of  not  more  than  five  members,  as  the 
General  Assembly  may  from  time  to  time  erect,  ordain  and  e&- 


-498  '      ALABAMA. 


Gaines  v.  Harvin. 


tablish."     The  mode  of  the  appointment  of  the  judges  of  the 
several  courts  and  tenure  of  their  oflSces  is  also  pointed  out. 

We  do  not  understand  by  this  provision  in  the  constitution, 
that  it  was  the  intention  of  its  framers  to  deny  to  the  Legis- 
lature the  power  to  confide  to  ministerial  officers  who  do  not 
constitute  a  part  of  the  judiciary,  properly  so  called,  many  du- 
ties involving  inquiries  in  their  nature  judicial.  The  practice 
of  this,  as  of  all  other  governments,  having  their  executive,  ju- 
dicial and  legislative  departments  separate  and  distinct,  very 
-clearly  shows  that  in  the  administration  of  the  laws,  inquiries 
;partaking  of  the  nature  of  judicial  investigations  are  confided 
to  persons  other  than  judges  whose  acts  have  never  been  ques- 
tioned on  constitutional  questions.  Auditors  and  commissioners 
appointed  in  certain  cases  and  for  specific  but  temporary  purpo- 
ses, commissioners  of  roads  and  revenue,  or  for  the  allotment  of 
•Jower,  the  sheriflf  in  executing  writs  of  inquiry  in  certain  cases, 
so  also  the  masters  in  chancery,,  the  commissioner  of  patents  of 
the  United  States,  and  commissioners  under  the  late  act  of  Con- 
gress in  regard  to  proceedings  for  the  extradition  of  fugitive 
iflaves,  all  perform  duties  in  their  nature  judicial,  but  we  have 
seen  no  case  holding  their  acts  to  be  unconstitutional.  To  hold 
uU  such  acts  as  are  performed  by  inferior  officers  void,  because 
such  officers  have  not  been  commissioned  or  qualified  as  the  con- 
stitution requires  judges  to  be  elected  and  qualified,  would  be  to 
unsettle  the  titles  of  the  country,  and  to  introduce  a  scene  of  con- 
fusion which  would  greatly  disturb  the  public  repose.  Before  we 
-could  be  justified  in  producing  such  a  result,  by  declaring  such 
statutes  void,  we  must  be  enabled  to  see  in  them  a  plam  and  pal- 
pable violation  of  the  fundamental  law.  This  we  cannot  discov- 
er in  the  statutes  under  consideration.  They  but  furnish  the 
■cestuis  que  trust  with  the  means  for  the  trial  of  their  rights  by 
substituting  a  party  to  represent  them  in  lieu  of  one  who  is  dead, 
removed,  or  the  like.  The  action  of  the  register  in  chancery  in 
ithe  appointment  of  such  trustee  is  not  definitive  of  the  rights  of 
third  parties  disconnected  with  the  trust ;  the  newly  appointed 
trustee  can  have  no  greater  right  in  respect  of  the  trust  estate 
fthan  the  original  trustee  possessed.  The  appointment  then  is  a 
inatter  in  which  the  cestuis  que  trust  and  the  trustee  are  alone 
•concerned,  and  is  not  a  judicial  decision  upon  the  conflicting  title 
<if  adverse  claimants  to  the  property^ 
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As  to  the  fact  that  no  notice  was  given,  were  we  to  concede 
that  the  question  could  be  raised  by  a  stranger  to  the  trust ,  and 
that  the  action  of  the  register  could  be  collaterally  called  in 
({uestion,  still  we  are  of  opinion,  that  assuming  as  true  what  the 
order  of  the  register  recites  and  what  the  petition  avers,  that 
the  petitioners  are  the  only  persons  interested  in  the  trust  estate, 
80  far  as  the  trust  remained  unexecuted,  there  was  really  no  per- 
son to  whom  notice  was  required  to  be  given.  All  persons  inter- 
ested in  the  trust  estate,  (by  which  we  understand  the  cestuis 
que  trusts,  or  their  representatives,)  were  before  the  register, 
which  dispensed  with  the  necessity  of  notice. 

We  have,  after  a  careful  examination,  been  unable  to  perceive 
any  error  in  this  record.  The  objection  that  detinue  cannot  be 
maintained  because  the  property  at  the  time  the  action  was 
brought  was  in  the  possession  of  a  third  party  on  hire,  cannot  be 
sustained.  Without  deciding  what  effect  this  would  have,  did  the 
record  show  that  the  hiring  was  of  such  nature  as  would  pre- 
vent the  defendant  from  resuming  the  possession  of  the  proper- 
ty at  pleasure,  it  is  quite  clear  that  it  is  no  bar  to  the  action 
merely  to  show,  as  is  here  stated,  that  the  property  was  in  pos- 
session of  another  on  hire ;  non  constat,  it  may  have  been  for  an 
hour  for  the  performance  of  some  temporary  service,  or  the  hi- 
ring may  have  been  determinable  at  the  pleasure  of  the  de- 
fendant. 

Let  the  judgment  be  affirmed. 


HARRISON  vs.  HARRISON  et  ak. 

1.  The  law  of  the  place  of  tiie  parties'  actual  domicil  must  govern  in 
all  questions  of  divorce,  witliout  regard  to  the  law  of  the  place  where 
the  marriage  was  celebrated. 

2.  A  decree  of  divorce  regularly  rendered  by  the  proper  tribunal  in  this 
State  is  not  invalid  because  the  laws  of  the  State  in  which  the  mar- 
riage was  celebrated  do  not  allow  a  divorce  a  vinculo  matrimonii. 

3.  A  decree  of  divorce  against  a  non-resident  defendant,  upon  whom 
eervice  has  been  perfected  by  publication  in  the  manner  prescribed 
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by  the  statute,  is  equally  as  obligatory  upon  the  defendant  as  if  he 
had  been  personally  served  with  process,  or  had  appeared  and  an- 
swered the  bill. 

4.  When  a  wife  abandons  her  husband  in  this  State  and  removes  to 
another  State,  and  after  the  expiration  of  three  years  he  files  a  bill 
against  her  for  divorce,  he  may  proceed  against  her  as  an  absent  de- 
fendant, dithouirh  she  has  not  resided  in  this  State  during  the  three 
years.  The  desertion  with  intention  of  abandonment,  which  is  the 
cause  of  complaint,  having  originated  here,  it  is  immaterial  where 
the  defendant  resides  during  the  three  years  subsequent  thereto. 

6.  A  decree  of  divorce  does  not  become  inefTeetual  because  the  act  of 
the  Legislature  confirming  it  is  not  passed  at  the  first  General  Assem- 
bly of  the  State  held  after  its  rendition. 

6.  Nor  will  the  decree  be  pronounced  fraudulent  in  a  subsequent  pro- 
ceeding in  which  it  is  collaterally  attacked,  on  account  of  a  misno- 
mer of  the  defendant  in  the  insertion  of  a  letter  as  the  initial  of  a 
middle  name,  the  description  being  otherwise  .sufliciently  accurate, 
and  there  being  no  allegation  in  the  pleadings  of  such  subsequent 
suit  that  she  was  not  known  or  called  by  such  name. 

7.  Nor  will  the  decree  be  considered  void  for  fraud  when  collaterally 
impeached,  because  the  bill  omitted  to  state  a  fact  which  would  hava 
been  a  bar  to  the  relief  sought. 

Error  to  the  Coiurt  of  Probate  of  Dallas.- 

Gayle  &  Gayle,  and  Boyce,  for  plaintiff  in  error : 
I.  The  court  below  erred  in  admitting  as  evidence  the  Ala- 
bama divorce  and  proceedings  connected  with  it. 

1.  Harriet  Harrison  is  not  Harriet  F.  Harrison. — See  Poyn- 
ter  on  M.  &  D.,  10,  (Note  F;)  2  Ecc.  R.  121. 

2.  The  insertion  of  the  letter  "  Y  "  was  fraudulent ;  the  no- 
tice was  by  publication.  Defendant  could  not  answer  bill  bv 
that  name.  It  enabled  complainant  to  withhold  the  proceedings 
of  the  Chancery  Court  of  South  Carolina^  and  to  get  a  decree  a 
vinculo  without  a  division  of  the  estate. — See  Clay's  Dig.  170, 
^  8  ;  Poynter  on  M.  &  D.,  11,  Note. 

H.  The  decree  of  divorce  pronounced  in  Alabama  is  void, 
1.  Because  of  the  want  of  personal  service  upon  the  defend- 
ant, Harriet  Harrison.  There  was  no  proof  of  any  personarl 
service. — See  15  Johns.  141;  9  Mass.  467;  1  ib.  401 ;  4  Cow. 
293;  13  Wend.  407;  2  Stew.  399;  Ib.  445;  3  Ala.  552 ;  11  ib. 
tJ68;  5  Con.  U.  S.  R.  34;  Constitution  of  Ala.,  Art.  1,  ^29.- 
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2.  Because  the  divorce  was  fraudulently  obtained.  The  ad- 
dition of  the  letter  "  Y"  in  the  Alabama  proceedings  (if  the  Ala- 
bama bill  was  filed  against  the  applicant  at  all)  was  intended  to 
elude  the  applicant  from  answering  the  bill,  for  the  purposes  be^ 
fore  stated.— See  Clay's  Dig.  170,  §  8;  Poynter  on  M.  &  D., 
11,  Note. 

3.  Because  when  Kirkland  Harrison  filed  his  bill  in  Alabama 
on  the  ground  of  three  years  voluntai'y  abandonment,  the  appli- 
cant and  the  said  Kirkland  were  separated  by  a  decree  of  the 
Chancery  Court  of  South  Carolina,  and  had  been  for  years  be- 
fore, and  this  fact  the  said  Kirkland,  well  knowing  it,  concealed 
from  the  Alabama  court  in  fraudetn  legis. — See  15  Johns.  141. 

4.  Because  the  applicant  was  married  to  the  said  Kirkland  in 
the  State  of  South  Carolina,  where  the  marriage  tie  is  indissolu- 
ble, except  by  death.  Marriage  is  a  contract,  and  the  lex  loci 
contractus  governs  it. 

The  marriage  tie  is  indissoluble  in  South  Carolina. — See  2 
Strob.  L.  R.  11 ;  1  ib.  Eq.  387;  2  ib.  174. 

Marriage  is  a  civil  contract,  and  the  lex  loci  contractus 
governs  it. — See  6  Ala.  765;  1  Black.  Com.  345;  7  Dana,  185; 
3  Hag.  Ecc.  639;  13  Eng.  Ch.  R.  193;  Story's  Confl.  of  Law, 
^  226;  8  Ala.  48 ;  13  ib.  802 ;  17  ib.  636;  8  Wheat.  1. 

5.  Because  the  act  of  the  Legislature  of  Alabama  perfecting 
the  divorce,  is  void  as  in  violation  of  the  first  paragraph  of  lOth 
section  of  the  1st  Art.  of  the  Constitution  of  the  United  States. — 
See  1st  par-  10th  sec.  1  Art.  Con.  U.  S.;  6  Cranch,  136;  7  ib. 
164 ;  2  Dallas,  304 ;  4  Wheat.  695;  17  Johns.  195 ;  16  Ohio, 
599;  1  Blackf.  220. 

HL  It  is  insisted  by  the  defendants,  that  the  remedy  of  the 
applicant  was  only  by  writ  of  error,  or  bill  in  chancery  to  set 
aside  the  Alabama  divorce.     This  position  is  not  maintainable — 

1.  Because  a  divorce  or  judgment  may  be  attacked  collate- 
rally for  fraud,  or  for  want  of  jurisdiction  of  the  person  or  sub- 
ject matter.— See  2  Stew.  129;  15  Johns.  141;  16  Ala.  280 ;  8 
Smedes  &  M.  505;  7  ib.  85;  2  Watts,  354. 

2.  Because  the  applicant  was  not  a  party  to  the  proceedings. 
IV.  It  is  insisted  that  the  decree  in  South  Carolina  is  void  for 

want  of  jurisdiction,  because  Kirkland  Harrison  was  domiciled 
in  Alabama,  and  his  domicil  was  hers.  Ordinarily  this  may 
be  true,  but  in  this  case  the  argument  will  not  hold — 
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1.  Because  Kirkland  Harrison  appeared  in  South  Carolina 
and  answered  the  appUcant's  bill,  without  objecting  to  the  juris- 
diction of  the  court.— See  2  Scam.  263-79 ;  4  McCord,  79;  S 
McLane,  587  ;  4  Geo.  R.  47 ;  1  Denio,  91 ;  1  Mason,  360 ;  2 
Kcc.  R.  18;  2  McLane,  473;  12  Ala.  90;  3  ib,  552 ;  10  New 
H.  61. 

2.  Because  applicant  was  driven  to  her  friends  in  South  Caro- 
lina by  the  inhuman  cruelty  of  Kirkland  Harrison,  and  his  con- 
duct gave  her  a  distinct  residence  and  domicil. — 17  Ala.  250, 

3.  If  the  South  Carolina  decree  is  good  and  valid,  that  too 
gave  her  (as  against  the  Alabama  divorce)  a  domicil  in  South 
Carolina. — See  Fillimore  on  Domicil,  57  L.  Lib.  27. 

V.  The  decree  was  not  presented  to  the  ensuing  Legislature^ 
and  therefore  it  is  void. — See  Clay's  Dig.  171,  §  10.  The  de- 
cree was  rejected  at  the  session  of  1841-2,  and  we  pledge  our- 
selves to  show  it  from  the  journals  of  the  Legislature.  This 
rejection  was  forever  conclusive  against  the  divorce. 

Lapsley  &  Hunter,  contra  : 

Thei'e  is  but  one  question  involved,  to-wit :  was  the  divorce  so 
radically  defective  that  the  Probate  Court  should  have  regarded 
it  as  a  mere  nullity,  and  decreed  doAver  to  the  former  wife  %  To 
determine  this  question,  we  would,  in  the  first  place,  suggest  these 
general  facts  and  principles  which  protect  the  divorce  and  stand 
in  the  way  of  the  objections  made  to  it : 

1 .  The  divorce  has  the  dignity  not  merely  of  a  decree  of  the 
court  of  chancery,  a  court  of  general  jurisdiction  and  our  high- 
est court  of  record  of  original  jurisdiction,  but  also  the  dignity 
of  being  an  act  of  the  Legislature. — See  Con.  of  Ala.,  Art.  6, 
§  18;  Clay's  Dig.  169,  §  1. 

2.  This  is  not  a  direct  proceeding  in  the  same  or  an  appelate 
or  higher  court,  to  set  aside  the  divorce,  but  is  a  collateral  at- 
tack in  a  proceeding  for  dower  in  an  inferior  court  of  special 
and  limited  jurisdiction. 

8.  When  decrees  and  judgments  are  thus  collaterally  attacked, 
the  strongest  possible  intendments  are  made  in  their  favor. — 16 
Ala.  271;  10  Pet.  449;  6  Por.  219;  7  Cranch,  423;  3  Pet.  193; 
G  Cranch,  267;  8  Pet.  8  ;  4  Scorn.  364 ;  3  How.  U.  S.  340-41. 

First,  as  to  the  jurisdiction  of  our  Chancery  Court.  No  proof 
aUiiiide  being  made,  but  the  record  alone  relied  on  to  sustain  the 
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objiection  to  the  jurisdiction,  the  strongest  intendments  are  made 
in  favor  of  the  jurisdiction.— -2  How.  U.  S.  340-41-42,  But 
there  can  be  na^  doubt  as  to  this  jurisdiction. — See  2  Kent's 
Cora.  106;  4  Wheat.  629. 

As  to  the  second  objection,,  that  the  notice  was  by  publication^ 
instead  of  personal  service,  it  cannot  be  made  in  this  collateral 
way.— 16  Ala.  271;  10  Pet.  449.  But  if  that  matter  could  be 
looked  into  in  this  manner,  the  notice  by  publication  was  cer- 
tainly sufficient. — See  Clay's  Dig.  352,  §  5.  Notice  by  publi- 
cation in  a  divorce  case  is  lesS' objectionable  than  in  other  casesj. 
for  no  judgment  pro  confesso  is  allowed ;  but  full  proof  is  re- 
quired, as  in  cases  of  answer  denying. — See  Clay's  Dig.  170,. 
§  6;  lb.  352,  §§  44;  lb.  170,  5;^^  12  Ala.  369. 

Thirdly,  as  to  the  indissolubiUty  of  the  marriage.  It  was  not 
indissoluble  by  the  laws  of  South  Carolina. — See  2  Kent's  Com- 
106;  4  Wheat.  629-96;  Story's  Confl.  of  L.  313,  §  213.  If 
the  marriage  were  indissoluble  in  South  Carolina,  that  would  not 
prevent  a  valid  divorce,  when  the  parties  had  abandoned  their 
tbmicil  in  that  State  and  fixed  a  new  domicil  where  the  law  per- 
mitted divorce.— 9  Por.  9;  12  Ala.  54;  2  Kent's  Com.  459;  Story's 
Confl.  L.  233-168-69-54,  §§  178-99,280;  3  Martin,  60;  3  ib.581: 
4  ib.  649;  6  ib.  83;  9  ib.  573;  14  ib.  574 ;  17  ib..  517-605-6  ;  2 
Burrow's  H.  1077;  3  Wheat.  101;;  Wheat.  Elem^-of  the  Law  of 
Nations,  199-200.  Besides  these  general  authorities,  the  fol- 
lowing are  cited  as  being  precisely  in  point,  and  conclusive  in 
our  favor. — Story's  Confl.  of  La^vs,  350,  §  230,.  A,  3d  edit,  pub- 
lished in  1846,  but  not  in  previous  edition. — Dorsey  v.  Darsey,. 
7  Watts,  350;  Harding  v.  Alden,  9  Greenl.  R.  140 ;  Barber  v.. 
Root,  10  Mass.  260;  McGuire  v.  McGuirc,  7  Dana,  181;  Coop- 
er v.  Cooper,  7  CWiio  R.  528. 

As  to  the  the  fourth  objection,  that  the  divorce  impairs  the- 
obligation  of  the  contract  of  marriage,  we  simply  refer  to  2 
Kent's  Com.  106j  Dartmouth  College  v.  Woodward,  4  Wheat.. 
629-96. 

Fifth,  as  to  the  fraud  alleged — fi^rst,.  it  does  not  appear  that 
any  such  question  was  made  on  the  evidence  in  the  court  be- 
low. Secondly,  fraud  is  never  presumed,  but  Kiust  be  clearly 
proved  by  evidence  «*essarily  pointing  to  it.  Third,  the  in- 
sertion of  the  letter  "  Y"  and  the  omission  to  mention  the  Soutlt 
Carolina  proceeding.",  so  far  from  pointing  of  themselves  (or  b^ 
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the  aid  of  connecting  evidence)  to  a  fraud,  are  merely  collateral 
independent  facts,  which  do  not  even  tend  to  prove  a  fraud.  As 
to  the  letter  "  Y,"  see  Edmondson  v.  The  State,  17  Ala.  19D. 
As  to  the  South  Carolina  decree,  even  if  valid,  it  was  wholly 
immaterial,  unless  pleaded  by  her  in  the  chancery  divorce  suit. 
No  actual  knowledge  of  its  existence  on  his  part  is  shown ;  nor 
was  he  bound  to  disclose  it,  if  he  had  known  its  existence,  and 
if  it  had  been  material,  because  it  was  matter  of  defence  to  be 
eet  up  by  her. — See  Adams  v.  McMillon,  7  Por.  73  ;  Gould's 
Plead.,  p.  177,  ch.  4,  §  17',  Chitty's  PI.  301 ;  1  Story's  Eq., 
^§204-5-6-7;  9  Ala.  662,  But  the  South  Carolina  decree  was 
absolutely  void  for  want  of  jurisdiction  of  the  subject  matter. 
Harrison's  answer  could  not  waive  that. — See  7  Por.  37  ;  8  ib, 
654.  To  show  that  her  legal  domicil  was  in  Alabama,  we  cite 
Story's  Confl.  of  Laws,  166,  §  198;  Ib.  57,  §  46;  14  Martin's 
R.  574-78 ;  9  BUgh's  R.  89-103-4. 

As  to  Harrison's  affidavit  for  publication — see  4  Hump.  346; 
1  U.  S.  Dig.  590,  ^  18, 

The  marriage  domicil  is  thus  shown  to  have  been  in  this  State. 
That  being  so,  it  is  clear  the  South  Carolina  court  had  no  juris- 
diction, but  it  was  usurping  a  jurisdiction  over  a  matter  belong- 
ing exclusively  to  our  courts. — See  1  Johns.  424 ;  11  Mass.  227; 
7  Dana,  181;  U.  S.  Law  Mag.,  Nov.  1850,  p.  295. 

Most,  if  not  all  the  objections  now  urged  against  the  divorce, 
if  they  ever  had  any  vahdity,  should  have  been  set  up  in  the 
Chancery  Court  against  the  decree  by  M'hich  they  are  now  con- 
cluded ;  they  came  too  late,  if  there  was  no  other  objection. — See 
the  case  of  Lampkin  v.  Heyer,  Jan.  Term,  1851. 

It  will  be  observed  that  no  South  Carolina  decisions  are  in  evi- 
dence ;  consequently  those  which  may  be  read  in  argument  ctin 
liave  no  influence  as  proof  of  any  peculiar  law  in  that  State. — 
.See  Inge  v.  Murphy,  10  Ala.  885 ;  Bender  v.  Reynolds,  12  ib. 
446-8. 

DARGAN,  C.  J. — This  was  an  application  to  the  Court  of 
Probate  of  Dallas,  by  Harriet  Harrison,  claiming  to  be  the 
widow  of  Kirkland  Harrison,  deceased,  and  praying  that  dower 
wight  be  allotted  to  her  of  the  lands  of  lk#tlecedent.  The  ap- 
plication was  dismissed,  and  the  cause  is  brought  before  this 
tourt  by  writ  of  error. 
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'The  facts  which  give  rise  to  the  questions  of  law  for  our  re* 
vision,  are  these ;  In  1828,  Kirkknd  Harrifeon,  the  decedent,  in- 
termarried with  tiarriet  Ellison,  th-e  |)laintiff  in  error,  in  the 
State  of  South  Carolina,  where  both  the  parties  then  resided  and 
-continued  to  reside  until  the  year  1834,  when  they  reifloved  to 
this  State  with  the  view  to  make  it  their  permanent  home.  In  a 
few  months,  however,  after  residing  in  this  State,  the  plaintiff 
left  her  husband  and  returned  to  the  State  of  South  Carolina, 
where  she  has  ever  since  remained ;  but  the  decedent,  her  hus- 
band, continued  to -reside  in  this  State  until  his  death,  Avhicli 
took  place  in  the  year  1850.  In  the  year  1835,  the  plaintiff  in 
error  filed  her  bill  in  equity  in  South  Carolina,  alleging  cruelty 
on  the  part  of  her  husband  towards  her,  and  praying  alimony, 
and  to  be  protected  in  living  separate  atid  apart  from  her  hus- 
band, A  commission  was  issued  from  the  Court  of  Chancery  in 
South  Carolina  directed  to  commissioners  in  this  State,  and  be- 
fore them  Kirkland  Harrison  answered  the  bill  denying  the  alle- 
.gations  of  cruelty,  but  made  no  objections  to  the  jurisdiction  of 
the  court.  It  does  not  appear  that  he  took  any  further  notice  of 
the  suit,  but  she  examined  witnesses,  and  a  decree  was  ren- 
dered in  conformity  with  the  prayer  of  the  bill. 

In  the  year  1839,  Kirkland  Harrison  filed  his  bill  in  the  Chan- 
cery -Court  of  Dallas  county  against  the  plaintiff  in  eiTor,  in 
which  she  was  styled  Harriet  Y.  Harrison,  formerly  Ellison,  al- 
leging that  she  had  voluntarily  left  his  bed  and  board  for  the 
space  of  three  years,  with  the  intention  of  abandonment,  and 
.praying  a  divorce  from  the  bonds  of  matrimony.  This  bilh,  how- 
ever, took  no  notice  of  the  dccr<^Q  that  had  been  rendered  in  the 
State  of  South  Carolina,  and  the  plaintiff  was  made  a  party  to  it 
by  publication  only,  without  personal  service,  and  it  is  stated  in 
the  affidavit  of  Harrison,  filed  to  obtain  the  order  of  publication", 
that  the  plaintiff  then  resided  in  the  State  of  South  Caro- 
lina, and  without  the  limits  of  this  State.  Upon  proof  of  the 
marriage  and  that  the  parties  removed  to  this  State  in  the  early 
part  of  the  year  1834,  and  that  the  plaintiff  in  error  left  her 
husband  in  a  few  months  thereafter  and  returned  to  South  Caro* 
lina.,  where  she  had  ever  since  remained,  the  chancellor  dc- 
<n'eed  a  divorce  according  to  the  prayer  of  the  bill.  This  de- 
cree was  rendered  in  July,  1841,  and  in  pursuance  thereof  an 
act  was  passed  by  the  Legislature  of  the  State  of  Alabama,  on 
33 
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the  15th  day  of  January,  1844,  divorcing  the  said  Kirkland 
Harrison  from  his  wife  Harriet.  In  the  year  1845,  Kirkland 
Harrison  intermarried  with  Margaret  Smith  in  this  State,  with 
whom  he  lived  as  his  wife  until  his  death,  and  had  by  her  one 
cliild,  who  is  now  an  infant.  It  also  appeared  in  the  court  be- 
low, that  by  the  laws  of  South  Carolina,  where  the  contract  of 
marriage  was  celebrated  between  Kirkland  Harrison  and  the 
plaintiff,  the  bonds  of  matrimony  are  indissoluble  so  long  as  the 
parties  live,  and  for  no  cause  can  a  valid  marriage  be  dissolved 
by  the  courts  of  tliat  State. 

This  being  the  law  of  that  State,  it  is  contended,  first,  that  a 
marriage  celebrated  there  cannot  be  dissolved  in  another  State, 
although  the  parties  have  removed  to,  and  become  citizens  of  such 
other  State,  in  which  divorces  a  vinculo  are  allowed.  I  cannot 
doubt  but  that  the  law  of  the  place  of  the  actual  domicil  of  the 
parties  is  to  govern  in  questions  of  divorce,  without  regard  to 
the  law  of  the  place  where  the  marriage  was  celebrated ;  and  if 
the  laws  of  the  place  of  the  domicil  allow  of  divorces  for  any 
cause,  the  injured  party  may  obtain  one,  although  the  law  where 
the  contract  of  marriage  was  consummated  would  not  allow  it  for 
any  cause.  This  is  said  to  be  the  settled  doctrine  of  the  Ame- 
rican courts,  by  Judge  Story,  in  his  work  upon  the  Conflict  of 
Laws,  §  230,  and  the  decisions  to  which  he  has  referred,  and 
which  have  fallen  under  my  observation,  fully  sustain  his  as- 
sertion. 

In  the  case  of  Barber  v.  Root,  10  Mass.  265,  the  parties 
were  married  in  Massachusetts,  but  aftenvards  removed  and 
fixed  their  domicil  in  Vermont,  and  in  the  latter  State  the  wife 
obtained  a  divorce  a  vinculo  by  a  decree  of  the  Supreme  Court. 
The  validity  of  this  decree  came  in  question  before  the  Supremo 
Court  of  Massachusetts,  and  it  was  determined  to  be  valid,  not- 
withstanding the  cause  for  which  the  divorce  was  granted  in 
Vermont  would  not  have  been  sufficient  to  authorize  the  divorce 
by  the  laws  of  Massachusetts;  and  in  the  opinion  the  principle  was 
asscrtcdjthat  the  conduct  and  relative  duties  of  the  married  parties, 
as  well  as  the  relation  itself,  must  be  governed  by  the  law  of  the 
domicil  of  the  parties,  and  not  by  the  law  of  the  place  where  tlie 
marriage  was  contracted ;  and  even  in  annulling  the  relation, 
reference  must  be  had  to  the  law  of  the  domicil,  and  not  to  the 
liw  of  the  place  of  the  contract.     In  the  case  of  Harteau  v. 
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Ilarteau,  14  Pick.  181,  the  court  said,  that  the  place  where  the 
marriage  was  had  seems  to  be  of  no  importance,  but  we  must 
bok  to  the  relation  of  the  parties,  as  it  subsists  and  is  regulated 
by  our  laws,  without  considering  under  what  law,  or  in  what 
country  the  marriage  was  contracted.  In  the  case  of  Dorsey  v. 
Dorsey,  7  Watts,  350,  the  parties  being  citizens  of  Pennsylva- 
nia were  married  there,  but  aftervrards  removed  to  Ohio,  where 
the  husband  deserted  the  wife,  who  returned  to  her  friends  in 
Pennsylvania,  and  in  that  State  filed  her  libel  for  divorce.  The 
libel  was  dismissed  on  the  ground  that  the  courts  of  Ohio  alone 
had  jurisdiction  of  the  matter,  as  the  parties  had  their  actual 
(lomicll  in  that  State  at  the  time  the  offence  by  the  husband  was 
committed.  Chief  Justice  Gibson,  in  delivering  the  opinion  of 
the  court,  oaid,  "  that  the  law  of  the  place  of  the  marriage  must 
necessarily  be  the  law  of  the  marriage,  as  to  its  primitive  obliga- 
tion ;  but  except  upon  the  principle  of  perpetual  submission  to 
its  supremacy  in  all  things,  it  is  not  the  law  of  the  contract  for 
the  determination  of  its  solubility."  Again:  he  said,  "while 
the  parties  remain  subject  to  our  jurisdiction,  the  marriage  is 
dissolvable  only  by  our  laws,  but  when  they  are  remitted  to  anc- 
jther,  it  is  incidentally  remitted  along  with  them."  The  same 
principle  is  asserted  in  the  case  of  Maguire  v.  Maguire,  T  Dana^ 
181.  But  it  is  contended,  that  by  the  laws  of  England  the 
courts  of  Alabama  have  no  authority  to  dissolve  a  marriage 
celebrated  in  a  country  where  such  contract  is  indissoluble,  and 
.that  these  laws  are  to  govern  in  determining  this  question.  But 
upon  an  examination  of  the  English  authorities,  it  will  be  found 
that  even  they  would  compel  us  to  hold,  that  when  a  marriage 
is  dissolved  by  the  proper  tribunals  of  this  State,  and  the  valid- 
ity of  the  divorce  is  brought  in  question  in  our  own  courts,  it 
must  be  held  valid,  notwithstanding  by  the  lavrs  of  the  place 
where  the  marriage  was  contracted  no  divorces  were  allowed.  In 
the  case  of  Rex  v.  Lolly,  Eng.  Crown  Cases,  240,  the  prisoner 
was  indicted  and  convicted  of  the  crime  of  bigamy.  Upon  the 
trial  it  appeared  that  he  had  been  married  to  Ann  Sevaia,  in 
Liverpool,  who  was  divorced  from  him  by  the  Consi&torial  Court 
of  Scotland,  and  after  such  divorce.,  he  was  again  married  in 
Enc'land  to  Helen  Hunter.  The  case  was  argued  before  all  tlie 
judges  of  England,  and  they  held  the  conviction  right,  on  the 
ground  that  no  foreign  tribunal  could  dissolve  an  English  marriagti 
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a  vinculo  matrimonii,  for  a  ca,use  for -which  it  was  not  liable  ,to  be 
dissolved  in  England;  and  this  case  has  been  fol]ow:ed  in  the  two 
subsequent  cp-ses  of  Tovey  v.  Lindsey,  1  Dow.  R.  117,  and  Mc- 
Carthey  v.  DeCaix,  2  Russ.  &  Mylne,  614.  But  in  the  subse- 
q«ent  case  of  VVarrender  v.  War,render,  9  Bligh  R.  89,  the  parr 
ties  were  married  in  England,  but  went  to  reside  in  Scotland. 
They  afterwards  went  to  England  and  executed  articles  of  sepr 
aration.  The  husband  returned  and  resided  in  Scotland ;  but 
the  wife  went  abroad  and  never  returned.  The  husband  brought 
suii  in  Scotland  (or  a  divorce,  on  the  ground  of  adultery;  a  di- 
vorce a  t'zncw/owas  granted,  and  the  cause  finally  came  before 
the  House  of  Lords  of  England  on  appeal,  and  the  decree  was 
affirmed  on  the  ^ound  that  the  courts  of  Scot^a,nd  had  jurisdic- 
tion to  decree  a  divorce^  -the  parties  being  actually  domiciled 
there ;  and  as  the  case  came  froaa  Scotland^  the  House  of 
Lords  was  bound  to  administer  the  Scottish  law.  Without  at 
present  undertaking  to  say  whether  this  case  can  be  reconciled 
with  the  case  of  Lolly  or  not,  it  is  clear  that  upon  the  authority 
of  the  case  of  Warrender  v.  Warrenderj  we  should  bo  bound  tp 
hold  the  decree  yalid  in  this  State^  without  regard  to  the  ques- 
tion^  how  it  would  be  considered  in  South  CaiX)lina  where  the 
marriage  was  contracted..  For^  if  we  admit  that  the  courts  of 
England  would  have  disregarded  the  decree  in  the  case  of  War- 
render  and  Warrender,  had  it  been  drawn  in  question  in  their 
courts^  yet  even  the  English  courts  hold  that  in  Scotland,  where 
the  parties  resided  and  ,the  decree  was  rendered,  it  must  be  held 
valid.  If  we  then  are  governed  by  the  English  decisions,  as  the 
parties  Avere  domiciled  in  this  State  and  the  decree  here  ren- 
dered, we  cannot  refuse  to  give  it  validity,  because  by  the  place 
x)f  the  contract  of  the  mariiage,  the  marriage  tie  is  indissor 
Juhle. 

But  I  cannot  give  my  assent  to  the  case  of  Lolly  and  those 
founded  upon  it.  It  is  true  we  must  look  to  the  lex  loci  cantrac- 
lus  to  determine  upon  t^lie  validity  of  the  jnarriage,  and  also  to 
ascertain  the  rights  each  party  acquired  in  the  goods  or  pror 
p^rty  of  the  .other,  possessed  at  the  time  of  the  marriage,  or 
acquired  during  the  time  of  their  domicil  there.  But  when  they 
remove  and  acquire  a  new  domicil  and  bexjome  citizens  of  another 
country,  although  they  Ct?.rry  their  rights  with  them,  they  do  not, 
and  cann^ot  carry  with  thepa  the  lex  loci  contractus.     They  come 
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under  a  new  set  of  laws,  and  they  mufet  govern  themselves  by 
them,  and  if  they  acquire  new  rights  after  their  removal,  the 
law  of  the  domicil  must  govern  and  ascertain  them.  Thus,  if  a 
marriage  is  celebrated  in  a  country  where  the  common  law  pre- 
vails, the  husband  becomes  entitled  to  all  the  personal  property 
of  which  the  wife  was  possessed  at  the  time  of  the  marriage;  but 
if  they  remove  to  a  country  where  the  civil  law  prevails,  and  af- 
terwards acquire  property,  the  civil  law,  and  not  the  common 
law  of  England,  must  furnish  the  rule  by  which  the  rights  of  the 
husband  and  wife  must  be  ascertained  in  reference  to  such  newly 
acquired  property.  So,' on  the  other  hand,  if  the  civil  laAV  pre- 
vails where  the  marriage  is  celebrated  and  the  parties  reside,  it 
>¥"ill  furnish  the  rule  that  will  govern  the  rights  that  each  party 
takes,  by  virtue  of  the  marriage,  in  the  goods  of  the  other  ;  but 
if  they  subsequently  remove  to  a  country  where  the  common  law 
prevails  and  there  acquire  property,  the  common  law  must  gov- 
ern in  reference  to  it. — Story's  Confl.of  Laws,  §  178.  If  the 
laws  of  the  newly  acquired  domicil  must  govern  the  marital  rights 
as  to  property  acquired  after  the  removal,- why  shall  not  the  re- 
lation itself  in" reference  to  the  future  conduct  of  the  parties  be 
governed  by  the  laws  of  their  newly  acquired  home  1  The  con- 
tract of  marria2;6  is  unlike  all  others  in  this  :■  unless  it  be  an- 
nulled  by  law,  the  duties  and  obligations  it  imposes  are  never 
fully  performed  or  ended  until  the  contract  is  determined  by 
death.  If  then  a  married  couple  shall  remove  from- the  place  of 
their  marriage  and  take  up  their  abode  in  another  jurisdiction, 
and-  one  of  the  parties  there  ^dolates  all  the  duties  and  obligations 
of  the  contract,  by  what  law,  it  may  be  asked,  shall  the  injured 
party  seek  redress  ?  Would  the  law  of  the  domicil  apply  any 
other  remedy  for  the  wrongs  committed  within  its  own  jurisdic- 
tion,-than  it  would  if  the  marriage  had  been  celebrated  there? 
I:  think' all  will  answer,  that  the  same  measure  of  redress  and 
the  same  remedy  would  be  applied,  as  if  the  parties  had  been 
tliQre  married';  and  if  so,  to  my  mind  it  follows  that  the  mar- 
riage relation  itself  must  be  governed  by  the  laws  of  the  domicil, 
irrespective  of  the  laws  of  the  place  of  the  marriage  ;and  if  gov- 
erned by  the  laws  of  the  domicil,  it  must  be  in  toto;  and  conse- 
quently if  the  marriage  is  properly  annulled  by  those  laws,  it  should- 
be  so  considered  all  over  the  world.  We  constantly  refer  to  the  lex 
ioci  to  determine  the- validity  of  a  contract,  and  I  will  ask  if  we 
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should  not  refer  to  the  lex  fori  to  determine  upon  the  validity 
of  its  discharge  1  Upon  what  principle  can  we  say  that  the  de- 
cree rendered  in  the  case  of  Warrender  v*  Warrender  is  valid 
according  to  laws  of  Scotland,  but  invalid  in  England  or  else- 
where 1  If  the  marriage  was  legally  annulled  in  Scotland,  where 
the  parties  resided,  it  should  be  so  considered  every  where  else  y 
otherwise,  we  introduce  this  state  of  things,  a  contract  bind- 
in"-  on  the  parties  every  where  except  in  the  place  of  their  dom- 
icil,  and  there  it  is  legally  discharged  and  annulled.  To  my 
mind,  it  appears  that  the  case  of  Lolly  is  inconsistent  with  the 
principle  that  governs  in  the  case  of  Warrender  v.  Warrender, 
and  that  the  one  or  the  other  of  them  will  have  to  be  ultimately 
overruled  by  the  English  courts  ;  or,  if  not,  many  embarrassing 
questions  and  disagreeable  consequences  will  flow  from  the  con- 
flict, which  we  shall  escape  by  steadily  adhering  to  the  Ameri- 
can decisions,  wliich  hold  that  the  laws  of  the  domicil  of  the  par- 
ties must  govern  the  relation  of  husband  and  wife,  from  the  time 
they  are  domiciled  at  their  new  home,  without  regard  to  the 
laws  of  the  country  where  they  were  married.  We  come,  there- 
fore, to  the  conclusion,  that  the  decree  rendered  in  Alabama  is 
not  invalid  because  the  laws  of  South  Carolina,  where  the  mar- 
riage was  contracted,  do  not  allow  of  a  divorce  a  vinculo  mat- 
rimoniit 

But  the  decree  is  assailed  on  several  other  grounds.  It  is 
urged  that  it  is  void  because  the  plaintiff  in  error  was  not  served 
with  process  personally,  and  also  because  it  was  not  afiirmed  by 
the  Legislature  at  the  next  session  after  it  was  rendered,  and  fur- 
ther, that  it  was  fraudulently  obtained  * 

Independent  of  our  statute,  it  is  certain  that  the  decree  would 
be  void,  because  the  plaintiff  in  error,  who  was  the  defendant  to 
the  bill,  was  not  personally  served  with  process,  nor  did  she  ap- 
pear or  submit  to  the  jurisdiction  of  the  court.  But  in  this 
State,  as  in  many  others  of  the  Union,  if  not  in  all,  the  Legisla- 
ture has  passed  laws  to  enable  a  complainant  to  proceed  against 
an  absent  or  non-resident  defendant,  on  whom  personal  service 
cannot  be  effected,  by  publication,  when  the  cause  of  complaint 
originates  in  this  State,  (see  Clay's  Dig.  353-4,  §  48,)  and  de- 
crees rendered  upon  service  by  publication,  in  the  manner  pre- 
scribed by  the  act,  unless  controverted  in  the  manner  pomted  out 
thereby,  and  set  aside,  are  equally  as  binding  and  obligatory 
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upon  the  absent  defendant  as  if  he  had  been  duly  served  with 
process,  or  had  appeared  and  answered  the  bill.  See  Bank  of 
Norfolk  V.  The  Heirs  of  Holman,  12  Ala.  369  ;  Glover  v.  Glo- 
ver, 16  ib.  440.  It  has  been,  however,  argued  that  the  cause  of 
action  or  ground  of  complaint  did  not  originate  or  take  place  in 
this  State,  and  consequently  the  court  had  no  jurisdiction  to  ren- 
der the  decree.  But  the  bill  alleges,  and  the  proof  shows,  as  well 
as  the  decree  itself,  that  the  plaintiff  in  error  removed  with  her 
husband  to  this  State,  and  after  living  with  him  a  few  months 
here,  she  abandoned  him  and  returned  to  South  Carolina.  The 
abandonment  or  desertion  of  the  husband  is  the  ground  of  com- 
plaint, and  that  took  place  in  this  State.  Nor  can  we  yield  our 
assent  to  the  argument  that  the  plaintiff  must  haA^e  remained 
three  years  in  th-  State  after  the  abandonment  in  order  to  enti- 
tle l;ier  husband  to  proceed  against  her  as  an  absent  defendant. 
The  desertion,  with  the  intention  of  abandonment,  must  continue 
three  years  to  entitle  the  injured  party  to  a  divorce ;  but  if  the 
desertion  takes  place  whilst  the  parties  have  their  domicil  in  this 
State,  it  is  immaterial  where  the  guilty  party  resides  during  the 
three  years,  whether  in  or  out  of  this  State,  the  ground  of  com- 
plaint takes  place  here. 

Neither  is  the  decree  ineffectual  because  the  Legislature  of  the 
State  did  not  pass  a  law  confirmatory  thereof,  at  the  next  Gene- 
ral Assembly  of  the  State  held  after  the  same  was  rendered.  It 
is  made  the  duty  of  the  party  in  whose  favor  a  decree  is  render- 
ed, to  deliver  to  the  Speaker  of  the  House  of  Representatives, 
cither  by  himself,  his  agent  or  attorney,  a  transcript  of  the  pro- 
ceedings and  decree,  in  the  manner  directed  by  the  act  of  1820, 
(Clay's  Digest,  171,)  and  the  Speaker  is  to  cause  the  record  to 
be  opened  in  the  presence  of  the  House,  and  the  same  to  be  read 
and  proceeded  upon  according  to  the  constitution  of  this  State. 
But  neither  the  constitution  nor  our  acts  passed  in  pursuance 
thereof  prescribe  the  time  within  Avhich  the  Legislature  must  act 
upon  the  decree  to  give  it  validity,  and  we  cannot  restrain  or  limit 
them  to  the  session  next  after  the  decree  is  rendered,  or  hold  the 
law  void  which  they  may  pass  confirmatory  of  the  decree,  be- 
cause it  was  passed  at  a  subsequent  session. 

The  last  objection  is,  that  the  decree  was  fraudulently  obtain- 
ed— first,  because  the  bill  describes  the  plaintiff  in  error  by  the 
name  of  Harriet  Y.  Harrison,  when  her  name  was  Harriets  with- 
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out  the  addition  of  the  letter  Y^,  and  linthont  a .  noddle  name ; ; 
secondljy  because  the  bill  omitted  to  state  the  proceedings  and 
decree  had  in  South  Carolina,,  nor  were  they  brought  in  any 
manner  to  the  notice  df  the  court. 

It  must  be  observed  that  no  evidence  was  introduced  to  show 
the  intention  of  the  complainant  in  alleging  the  name  of  his  wifd 
to  be  Harriet  Y.  Harrison  instead  of  Harriet  Harrison,  nor  that 
the  plaintiff  in  error  was  misled  or  injured  by  the  insertion  of  the 
ktter  Y  as  part  of  her  name.  But  the  question  arises  solely 
on  the  fact,  and  the  plaintiff  seeks  to  avoid  the  effect  of  the  de-  . 
cree,  simply  on  the  ground  that  she  was  christened  by  the  name 
Harriet,  without  the  addition  of  a  middle  name,  and  the  bill  was 
filed  against  her  by  the  name  of  Harriet  Y.  We  cannot  say 
from  this  circumstance  alone  that  the  decree  was  fraudulent. . 
The  bill  filed  by  Kirkland  Harrison  sufficiently  described  his. 
wife  to  enable  her  at  once  to  know  against  whom  it  was  filed. . 
She  is  described  as  Harriet  Y.  Harrison,  formerly  Ellison,  and-, 
the  place  of  their  marriage  is  correctly  given  by  the  bill.  If  the 
plaintiff  saw  the  publication  made  against  her,  she  at  once  knew 
against  whom  it  was  filed.  This  at  once  would  do  away  with, 
the  idea  of  intentional  fraud,  for  if  the  letter  Y  had^been  insert- 
ed to  mislead  the  plaintiff  and  to  prevent  her  from  contesting  the 
bill  and  the  decree  that  was  rendered,  the  complainant  would 
pcarcely  have  given  such  a  description  of  her  as  would,  beyond 
(Joubt,  have  defeated  the  very  purpose  he  had  in  view.  But  be- 
sides this,  it  is  not  even  alleged  in  the  pleadings  that  the  plain- 
tiff was  not  called  or  known  by  the  name  of  Harriet  Y.  Harri- 
son. It  is  not  unfrequently  the  case  that  a  middle  name  is  given 
or  assumed  after  the  first  is  given,  or  that  one  becomes  as  well 
and  as  familiarly  knoAvnby  a  name  differing  from  his  baptismal 
name,  as  he  is  by  his  true  name.  Whether  the  plaintiff  in  error 
may  not,  in  the  one  or  the  other  of  tliese  modes,  have  acquired 
the  addition  of  the  letter  Y  to  her  name  is  not  negatived,  either 
by  proof  or  by  the  pleadings.  The  decree  cannot  be  affected  with 
fraud  on  this  ground. 

The  only  remaining  ground  on  which  the  decree  is  assailed  for 
fraud,  is  the  omission  to  state  in  the  bill  the  proceedings  and 
decree  rendered  in  South  Carolina,  by  which  the  plaintiff  in  er- 
ror was  authorized  and  protected  in  livmg  separate  and  apart 
from  her  husband,  Kirkland  Harrison.     We  must  bear  in  mind 
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that  we  are  not  considering  what  effect  a  foreign  tribunal  or  the 
courts  of  a  sister  State  would  give  to  the  Alabama  decree,  •  the 
plaintiff  in  error  not  being  made  a  party  to  the  bill  by  personal 
Kcrvice  of  process,  .but  the  question  is,  Avhat  effect  is  to  be  given 
to  this  decree  by  the  courts  of  Alabama  1  and  we  have  seen  that 
iiiasmuch  as  the  cause  ofcomplaiat  arose  or  took  place  here,., 
and  the  plaintiff  in  error  Avas  made  a  party  to  the  bill  in  the  mode 
pointed  out  by  our  ■  law,  the  decree  is  binding  on  her,  although 
fche  resided  out  of  the  State  and  ditl  not  have  actual  notice  of 
the  suit.  To  hold  otherwise  Avould  not  only  be  productive  (f- 
disastrous  consequences,  but  it  would  be  to  deny  to  our  Legisla- 
ture the  power  to  pass  laws  enabling  the  courts  of  this  State  to 
i*ender  a  decree  against  an  absent  defendant,  when  he  was  not 
personally  served  with  process,  although  the  cause  of  complaint 
arose  here,  and  the  absentee  is  made  a  party  to  the  bill  in  the  mode  ' 
prescribed  by  the  Legislature.  Such  a  proposition  we  could  not 
sanction,  nor  do  we  suppose  that  it  would  be  sanctioned  by  any 
court  either  of  the  United  States  or  of  England.  As  the  plain- 
tiff in  error  cannot  object  to  the  decree  on  the  ground  that  she 
did  not  have  actual  notice  of.  the  suit,  the  question  is  narrowed 
down  to  this,,is  the  decree  to  be  considered  void  for  fraud,  when 
collaterally  called  in  question,  because  the  bill  omitted  to  state 
u-fact  or  a  ground  of  defence  that  would  have  formed  a  bar  to 
the  relief  sought  by  it  ?  la  the  case  of  Talbott  v.  Todd,  (5 
Dana  190,)  the  Court  of  Appeals  of  Kentucky  held  that  the 
mere  omission,  perversion  or  misrepresentation  of  the  facts  in  a 
bill  would  not  constitute  fraud,  or  subject  the  decree  to  impeaci  - - 
ment  on  that  ground.  We  a4*e  satisfied  with  the  principle  an- 
nounced in  this  case,  at  alL&vents,  when  the  A'alidity  of  the  de- 
cree is  collaterally  called  in, question ;  for,  if  we  allow  the  truth 
of  the  allegations  of  the  bill  on  which  .  the  decree  is  rendered  to 
be  contested,  and  the  decree  held  for  naught,  if  the  facts  ai  e 
found  untrue,  we  should  take  from  it  all  binding  efficacy, .  ai  d 
open  every  question  to  litigation  that  has  been  adjudicated  and 
settled  by  the  decree. 

Coming  to  the  conclusion  that  the  decree  rendered  in  this  State 
divorcing  Kirkland  Harrison  from  his  wife,  cannot  be  impeached 
for  any  of  the  reasons  alleged  in  the  pleadings,  it  becomes  unneces- 
sary to  examine  the  important  question,  whether  the  decree  ren- 
dered, in  South  Carolina  in  favor  of  the  plaintiff  in  error  was 
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binding  on  her  husband  or  not.  That  question  may  be  hereaf* 
tor  presented  in  such  a  shape  as  to  require  its  solution,  but  until 
then  we  shall  express  no  opinion  upon  it. 

There  is  no  error  in  the  record,  and  the  judgment  of  the  court 
below  must  be  affirmed. 


THE  STATE  vs.  MOORE  &  LIGON. 

1.  A  scire  facias  is  the  proper  remedy  in  proceeding  under  the  Act  of 
February  6,  1843,  (Clay's  Dig.  515,  |  39,)  against  unincorporated 
turnpike  r.ompany  for  a  forleitnre  of  its  cliarter. 

2.  The  jurisdiction  of  the  superior  courts  cannot  be  taken  away  by 
mere  implication. 

3.  The  Act  of  February  4,  1846,  (Pamphlet  Acts,  44,)  under  which  an 
incorporated  turnpike  company  may  be  indicted  for  a  failure  to  keep 
their  road  in  repair,  does  not  deprive  the  State  of  the  right  to  pro- 
ceed for  a  forfeiture  under  the  Act  of  1843. 

4.  In  proceeding  by  scire  facias  under  the  Act  of  1843,  against  an  incor- 
porate company,  the  scire  facias  should  allege  that  the  defendants 
procured  the  act  of  their  incorporation,  or  that  they  accepted  itj  or 
acted  nnder  it. 

■5.  The  Solicitor  of  the  circuit  cannot,  of  his  own  volition,  sue  out  a  scire 
facias  against  an  incorporated  turnpike  company  for  a  forfeiture  of 
their  charter,  but  can  only  act  under  the  direction  of  the  Legislature, 
or  of  the  Attorney  General. 

Error  to  the  Circuit  Court  of  Lauderdale.  Tried  before 
the  Hon.  Thomas  A.  Walker. 

The  Solicitor  of  the  Fourth  Judicial  Circuit  sued  out  a  scire 
facias  in  the  name  of  the  State  against  the  defendants,  to  shovv^ 
cause  why  a  forfeiture  of  their  charter  should  not  be  declared. 
The  scire  facias  alleged  that  the  defendants  had  been  authorized 
by  an  act  of  the  General  Assembly  of  the  State,  approved  Feb- 
ruary 3, 1846,  to  turnpike  a  certain  road  Avhich  is  described,  and 
that  they  had  forfeited  their  charter,  both  by  misuser  and  noji' 
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mer>.     The  defendants  demurred  to   the  scire  facias,  and  their 
demurrer  was  sustained. 

Attorney  General,  for  the  State  : 

1.  The  main  question  before  the  court  is  as  to  the  sufficiency 
of  the  scire  facias.  The  only  requisite  of  a  sci>  fa.  is  that  it 
should  contain  the  same  certainty  that  a  declaration  must.  It 
should  simply  state  in  methodical  and  legal  form  the  plaintiff's 
cause  of  action. 

Declaration  at  the  suit  of  injured  party  against  corporation, 
stating  that  the  road  was  out  of  repair,  &c.,  was  held  good. — ■ 
Noyes  v.  Turnpike  Co.,  11  Verm.  531 ;  Turnpike  v.  Boyde,  2 
Harring.  315  ;  Braden  v.  Berry,  20  Wend.  55. 

2.  Scire  facias j  at  common  law,  was  the  proper  mode  where 
there  Avas  a  legal  existing  body,  capable  of  acting,  but  who  had 
abused  their  power. 

Information  in  nature  of  quo  warranto,  where  there  is  a  cor- 
porate body  de  facto  only,  but  who  from  some  defect  in  their 
constitution  cannot  legally  exercise  their  francliise. — 2  Kent. 
312  ;  2  Bacon.  Ab.  (old  ed.)  31  and  notes. 

The  scire  facias  appears  to  deny  this  to  be  a  legal  existing 
body,  capable  of  acting,  but  that  it  is  a  body  corporate  de  facto 
only,  and  from  non-compliance  with  the  requirements  of  its  char- 
ter it  cannot  legally  exercise  its  franchise,  and  perhaps  quo 
warranto  would  be  the  proper  mode. 

Notwithstanding  this  distinction  between  scire  facias  and  qxio 
warranto,  we  are  not  Avithout  authority  to  sustain  a  scire  facias 
at  common  laAV  against  a  corporation  for  a  forfeiture  of  its  fran- 
chise for  neglect  to  perform  the  provisions  of  its  charter,  though 
never  a  legal  existing  body. — 23  Wend.  234 ;  2  Ashmead,  379  ; 
11  Verm.  431;  3  Dev.  &  Batt.  14;  8  Hum.  235;  1  Dougl. 
282. 

3.  But  we  are  not  not  dependant  on  the  common  law  for  our 
right  to  a  scire  facias  against  a  corporation  for  misuser  or  non- 
user.— Clay's  Dig.  515,  §  39. 

Non-performance  of  the  conditions  of  the  act  of  incorporation 
is  deemed,  per  se,  a  misuser  that  Avill  forfeit  the  grant  at  common 
law.— 23  Wend.  205. 

4.  Has  this  statute,  (Clay  supra,  act  1843,)  been  repealed  by 
the  act  4th  Feb.  '46,  p.  44  ? 
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Admit  that  a  proceeding  under  the  act  of  1843  was  a  crimi- 
nal proceeding,  how  stands  the  case  1  Why,  it  may  be  contend- 
ed that  the  enacting  of  a  subsequent  statute  to  the  act  of  1848' 
repealed  by  imphcation  that  act.  But  the  law  never  favors  the 
i^peal  of  a  statute  by  impHcation,-unless  the  repugnance  be  ap- 
])arent,  or  in  their  operation  they  be  irreconcilable. — Smith'a 
Com.  879  ;  3  Ala.- 626.  These  statutes  are  not  repugnant  and 
irreconcilable,  admitting  them  both  to  be  penal  statutes.  The 
act  of  1843  is  not  repealed. 

Conceding  a  sdrt  facias  under  the  act  of  1843,  issued  against 
corporation  for  abuse  of  their  powers,  purely  a  criminal  proceed- 
ing, it  created  no  new  offence.  To  suffer  a  highway  to  be  out  of 
repair  was  indictable  at  common  law. — Arch.  Cr.  PI.  4^  and  Com. 
V.  Wilkerson,  16  Pick^  175.  A  turnpike  is  a  highway  and  in- 
dictable. 

And  it  is'  a  rule  of  almost  universal  application,  that  if  a  stat- 
ute, fixing  a  penalty  for  an  offence,  do  not  either  expressly,  or  by 
implication,  cut  off  or  repeal  the  common  law  punishment  for  the 
same  offence,  it  is  mereh^  cumulative. — 23  Wend.  244 ;  5  Por. 
32  ;  5  Ala.  670 ;  Arch.Cr.  PI.  2.  The  act  of  1846  would  be 
curaulative.- 

But  the  act  of  1843,-  authorizing  scire  facias,  is  not  a  crimi-- 
iial  proceeding,  but  a  civil  proceeding. — State  Bank  v. -State,  1 
Blackf.  272  ;•  Smith  et  al.  v.  The  State,  7  Por.  494. 

As  to  the  objection  that  the  corporation  may  be  indicted,  that 
v»'ill  not  be  sufficient  to  hinder  a  forfeiture  of  the  franchise. — 
23  Wend.  243-4. 

Is  this  statute  against  the  Declaration  of  Rights,  Art.  1,  §, 
11,  which  says,  "  no  person  shall  be  proceeded  against  crimi- 
nally, by  information,"  except,  &c.'? — State  v.  State  Bank,  1 
Blackf.  272.-. 

If  a  scire  facias  be  against  the  Declaration  of  Rights,  a  quO' 
warranto  must  be  also ;  the  latter  is  as  much  a  criminal  pro- 
ceeding as  the  former,  yet  the  books  abound  with  statutes  of 
States  giving  grwo  warranto  as  the  remedy  by  which  the  charters- 
of  corporations  are  surrendered  for  non-compliance.  If  the  act- 
of  1843  be  unconstitutional,  there  would  be  no  way  to  dissolve  a 
corporation.. 

Non-comphance  of  any  one  of  the  provisions  of  the  act  creating, 
tlic  corporation  will  forfeit  the  charter,.    A  franchise  is  a  con- 


JUNE  TERM,  1851.  5at 

The  State  v.  Moore  &  Ligon. 

ttract  as  mucli  as  an  individual  contract.  If  feoffment  be  made 
upon  lands  upon  condition  of  paying  rent,  for  a  failure  to  per- 
form the  feoffor  mayenter. — 23  Wend.  205. 

Hei'e  the  entering  of  a  feoffor  is  as  ,much  a. criminal  proceed- 
ing as  scire  facias  to  seize  privileges  or  immunities  (which  belong 
to  the  Government)  from  corporations,,  for  not  complying  with 
their  contract. — 23  Wend.  205. 

R.  W.  Walker  and  T.  M.  Peters.,  contra  : 

1.  The  sci.  fa.  in  this  case  was  not  issued  "at the  instance 
/of  the  State,"  as  required  by  the  statute.  It  was  not  ordered 
by  the  Governor,  the  Legislature,  the  A^ttorney  General,  nor  by 
the  grand  jury  of  ,any  county  through  which  the  road  passed. 
it  was  issued  by  ,the  solicitor  mero  motu.  ft  is  contrary  to  pub- 
lic policy,  to  lodge  -a  power,  so  grave  in  its  character  and  so  im- 
portant in  its  consequences,  with  the  solicitors  of  the  circuits, 
to  Jbe  exercised  by  diem  at  discretion.  Such  a  construction  of 
the  statute  violates  both  its  letter  and  spirit. 

2.  This  proceqding  is  in  its  nature  criipinal,  and  the  same 
strictness  of  pleading  is  required  as  in  a  penal  action. — 9  Wend. 
373-4-5-7,  and  cases  cited ;  23  ib.  193,  215,  217,  221,  223, 
230 -j  7  Watts,  181. 

The  sci.  fa.  is  fatally  defective,  1.  Because  there  is  no  alle- 
gation that  defendants  accepted  jthe  charter,  or  that  they  pro- 
cured its  passage.  2.  Because  jione  of  the  facts  relied  on  as 
grounds  of  forfei^ture  are  stated  positively,  but  all  of  them  by 
way  of  recital,  living  every  thing  to  mere  inference,  and  being 
throughout  so  indistinct,  uncertain  and  general,  as  not  to  be  is- 
suable. 3.  Because  it  does  not  conclude  cow^rajTorjnam  statuti, 
w^hich  was  essential,  our  statute  on  this  subject  applying  only 
to  indictments..  See  on  these  points,  1  Cliitty  PI.  237  and 
notes,  873-4 ;  1  Chitty  Cr.  L.  231,  and  cases  cited ;  2  Lord 
Raym.  1363  ;  1  Salkeld  375  ;  23  Wend.  215,  221,  223,  254 ; 
()  Ala.  6643  5  Dowl.  &  Ry.  13  ;  5  QveerA.  76 ;  10  Mass.  36  ; 
1)  Pick.  192 ;  5  ib.  168  j  3  Cowen.  1 ;  1  Hawks.  192 ;  Clay's 
Dig.  442,  §  26. 

3.  Where  the  grantees  of  a  charter  have  not  complied  with 
the  terms  upon  which  the  franchise  was  to  vest,  there  cannot  bo 
a  judgment  of  forfeiture,  and  sci,  fa,  does  not  lie.  Quo  war- 
ranto is  the  only  remedy.     The  former  lies  against  a  corporation 
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de  jure,  and  the  appropriate  judgment  is  a  forfeiture.  The  lat- 
ter lies  against  a  corporation  de  facto,  and  the  judgment  is 
ouster.— 2  Bac.  Abr.  482 ;  5  St.  &  P.  46-7 ;  6  Sm.  &  Mar. 
599,  (611-15 ;)  2  Ashmead,  349  (379  ;)  Yelverton,  192. 

4.  The  proceeding  by  sd.  fa.  is  repealed  by  the  act  authori- 
zing indictments  against  turnpike  owners,  and  by  the  special 
j)rovisions  of  this  charter. — Acts  of  1845-6,  p.  44,  143 ;  15 
Ala.  746 ;  5  Pike  595,  (cited  1  Suppl.  U.  S.  D.  1987-8  ;)  9 
Bac.  Ab.  226-8. 

PARSONS,  J. — If  there  has  been  a  forfeiture  of  the  charter, 
it  is  clear,  under  the  statutes,  that  a  scire  facias  is  the  remedy. 
The  act  granting  this  charter  to  the  defendants  contains  this 
language:  "  That  said  road  shall  be  commenced  in  one  ye^ir, 
und  finished  and  put  in  repair  as  required  by  this  act  in  four 
years  after  the  passage  of  the  same,  otherwise  all  privileges 
hereby  granted  shall  be  forever  forfeited."  The  general  statute, 
which  is  prior  in  date,  enacts  that,  "  It  shall  be  the  duty  of  the 
.several  solicitors  in  this  State,  in  whoso  circuit  any  turnpike 
road  may  be  located,  to  issue  a  scire  facias,  at  the  instance  of 
and  in  behalf  of  the  State,  against  any  owner  of  said  road, 
whenever  the  provisions  of  any  law  creating  such  franchise  shall 
have  been  so  violated  as  to  forfeit  the  same,  by  misuser  or  non- 
user,  or  when  the  said  owner  shall  have  done  or  omitted  any  act 
or  acts  Avhlch  amount  to  a  surrender  of  the  rights,  privileges  or 
franchises  conferred  by  the  act  authorizing  the  same." — Clay's 
Dig.  515,  §  39.  And  the  next  section  of  the  general  act,  in 
such  cases,  requires  thst  the  judgment  of  the  court,  when  the 
issue  is  found  for  the  State,  shall  be  that  the  franchise  is  for- 
feited. It  was  the  intention  of  the  Legislature  to  make  the  scL 
fa,  the  remedy  in  all  such  cases,  and  we  think  the  object  has 
been  accomplished  by  language  that  admits  of  no  controversy. 
The  Legislature  had  clear  power  to  prescribe  such  a  remedy 
and  such  a  judgment. 

2.  This  charter  enables  the  judge  and  commissioners  of  roads 
and  revenue,  for  a  particular  failure  to  keep  the  road  in  repair., 
which  is  specifically  stated  in  the  act,  to  declare  a  forfeiture. 
But  the  Legislature  used  no  language  indicating  an  intention  to 
take  away  the  jurisdiction  of  the  Circuit  Court,  and  the  rule  is, 
ihat  the  jurisdiction  of  the  superior  courts  is  jgot  to  be  takeu 
away  by  mere  implication- 
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3.  There  is  another  act,  approved  4th  February,  1846,  under 
which  the  defendants  might  have  been  indicted  and  fined  if  they 
failed,  after  being  authorized  to  charge  toll,  to  keep  their  road 
in  repair,  &c.  But  it  is  evident  that  the  last  mentioned  act 
does  riot  deprive  the  State  of  the  right  of  claiming  and  proceed- 
ing for  the  forfeiture,  though  it  might  be  a  reason  for  relying 
upon  an  indictment  and  waiving  the  forfeiture,  but  this  is  at  the 
option  of  the  State. 

4.  But  we  think  the  sch'e  facias  was  wholly  defective  in  one 
point  and  uncertain  in  others,  and  therefore  we  think  the  demur- 
rer was  properly  sustained.  The  charter  is  a  mere  authority, 
and  so  expressed.  If  the  Legislature  had  undertaken  to  compel 
the  defendants  to  construct  the  road,  upon  the  terms  and  condi- 
tions of  the  charter,  we  should  have  looked  into  the  question  of 
its  power  to  do  so.  The  charter  is  an  authority  which  did  not 
become  a  contract  with,  or  binding  upon  the  defendants,  unless 
it  had  in  some  manner  been  accepted.  If  the  s<:i.  fa.  had  stated 
that  they  procured  the  act,  or  accepted  it,  or- acted  under  it,  the 
case  would  have  rested  upon  a  different  foundation.  But  noth- 
ing of  the  kind  is  alleged,  and  consequently,  according  to  all 
analogy  and  precedent,  there  Avas  no  cause  of  action  stated.— 
Lil.  Entries,  411.  It  is  not  necessary  to  pursue  the  sci.  fa. 
further,  with  reference  to  its  defects  and  uncertainties. 

5.  The  counsel  of  the  defendants  argued  that  the  solicitor  of 
the  circuft  could  not  pi'oceed  in  such  a  case  as  this  of  his  own 
volition,  but  that  he  must  move  only  at  the  instance  of  the  State. 
This  is  clear  from  the  language  of  the  act.  That  the  act  was 
drawn  in  view  of  the  conunon  law,  and  stands  in  harmony  with 
it,  will  appear  by  reference  to  that  laAV. 

In  England,  informations  lay  against  persons  for  misdemea- 
nors, and  were,  in  those  cases.,  criminal  proceedings.  The  prac- 
tice of  filing  them  existed  at  the  common  law,  and  may  be  traced 
to  the  earliest  periods.  Informations  for  offences  more  immedi- 
ately affecting  the  King,  his  ministers,  or  the  State,  were  filed  ex- 
officio  by  the  Attorney  General,  while  those  in  which  a  pi'ivate 
individual  was  virtually  the  prosecutor,  were  placed  on  i-ecord 
by  the  King's  coroner  or  master  of  the  crown  office.  Each  of 
these  officers  had,  and  the  attorney  general  still  has  the  power 
of  thus  accusing  the  subject  at  his  discretion.  But  the  statute 
of  IV.  and  V.  Williain  and  Mary,  c.  18,  reduced  the  coroner  to  a 
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mare  ministerial  officar,  and  the  informations  exhibited  by  him  in 
the  crown  office  were  subjected  entirely  to  the  Court  of  King's 
Bench.  Criminal  informations  at  this  day  are  of  two  kinds,  (In 
England,)  those  fixed  ex-officio  by  the  attorney  general,  at  his 
sole  discretion,  and  those  prosecuted  by  the  coroner  or  master 
of  the  crown  office,  by  leave  of  the  court  according  to  the  statute. 
Chitty's  Crim.  Law,  843-4-5,  where  the  authorities  are  cited. 
•*' A  franchise  is  a  royal  privilege  in  the  hands  of  a  subject," 
and  proceedings  against  individuals  for  exercising  them  without, 
or  contrary  to  the  King's  grant,  are,  where  the  King  alone  is 
concerned,  under  the  direction  of  the  attorney  general.  The 
ancient  writ  of  quo  warranto  was  the  remedy.  This  was  the 
origin  of  informations  in  the  nature  of  a  quo  warranto  at  the 
common  law.  These  also  are  filed  by  the  attorney  general  of 
his  own  authority,  or  by  the  King's  coroner,  commonly  called 
the  master  of  the  crown  office,  formerly  of  his  own  authority, 
but  since  the  statute  of  IV.  and  V.  William  and  Mary,  c.  18, 
^mder  sanction  of  the  Court  of  King's  Bench. — 3  Burr.  1616  ; 
Angell  &  Ames  on  Corp.  606.  The  statute  of  IV.  and  V.  Wil- 
liam and  Maiy  is  not  in  i force  in  this  State,  and  we  have  none 
like  it  that  can  possibly  affect  this  case;;  consequently  the  dis- 
cretion of  the  State  to  proceed  or  not  to  jproceed  for  the  forfeit- 
ure, is  not  placed  in  the  hands  of  any  of  our  courts,  and  it  has 
already  appeared  that  they  cannot  derive  it  from  the  common 
law.  The  scire  facias  to  repeal  the  King's  letters  patent,  for 
uny  cause. of  forfeiture  that  may  have  occurred,  is  analogous  to 
tlie  case  b^ore  us.  In  that  case  also,  there  was  a  discretion  to 
-<^laim  or  to  waive  the  forfeiture^  In  such  cases,  "  previously  to 
suing  out  the  writ,  a  petition  or  memorial  must  be  presented  to 
liis  majesty,  and  a  warrant  obtained  thereon  to  the  attorney 
general,  upon  which  he  will  grant  his  fiat  for  suing  it  out;  but, 
it  is  said,  that  when  a  patent  is  granted  to  the  prejudice  of  a 
-subject,  the  King  of  right  is  to  permit  him,  upon  petition,  to  use 
Uus  name  for  the  repeal  of  it." — 2  Tidd's  Prac.  1094.  The  case 
?jefore  us,  however,  is  one  not  aifecting  the  rights  of  any  particu- 
lar individual.  It  is  clear  that  the  State  here  is  the  source  of 
5iU  such  franchises,  to  be  granted  or  withhold  by  the  Legislature 
3xt  its  discretion.  But  if,  under  our  law,  a  forfeiture  must  be 
<;xacted  for  every  act  done  or  omitted  which,  in  strictness,  is  a 
cause  of  forfeiture,  then  our  law  is  obviously  defective ;  and  it  is 
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not  only  defective,  but  wrong,  if  this  high  discretion  may  be  ex- 
orcised by  persons  who,'  Tvith  regard  to  it,  are  not  the  represen- 
tatives of  the  State.  The  language  of  the  act  plainly  shows 
th^t  the  Legislattire  did  not  iiitend  to  codftde  this  discretion  to 
the  solicitors ;  but,  on  the  contrar;^ ,  it  was  the  manifest  inten- 
tion to  withhold  it  from  them.  They  were  to  act  "  at  the  in- 
stanco  of  the  State,"  which  excludes  the  idea  of  their  acting  up- 
on their  own  will  or  discretion.  But  I  feel  some  difficulty  in  the 
question,  who  is  to  represent  the  State  in  this  matter  of  discre- 
tion ?  it  is  clear  that  the  Legislature  may  do  so,  but  if  the 
discretion  is  confined  to  the  Legislature,  the  greatest  abuses  may 
exist  for  a  serious  length  of  time,  before  they  can  be  redressed. 
This  could  not  have  been  intended.  The  solicitors  were  to  pro- 
ceed "  at  the  instance  of  the  State,"  This  language,  which  re- 
fers the  discretion  to  no  particular  department  or  officer,  was, 
however,  used  with -direct  refereuce  to  the  common  law,  where,  in 
the  case  of  informations  in  the  nature  of  a  quo  vxtrranto^  the  at- 
torney general  held  the  discretion.  The  ellipsis  in  the  statute 
may,  therefore,  be  filled  up  from  the  common  law,  and  the  result 
is  that  the  solicitor,  in  such  cases,  may  proceed  at  the  instance 
of  the  Legislature  or  of  the  Attorney  General,  In  this  view  wc 
are  sustained  by  the  opinion  of  a  great  American  judge,  who 
said,  in  the  case  before  him,  "^  But  an  information  for  the  pur- 
pose of  dissolving  the  corporation,  or  of  seizing  its  franchises, 
caimot  be  prosecuted  but  by  the  authority  of  the  commonwealth, 
to  be  exercised  by  the  Legislature,  or  by  the  attorney  or  soli- 
citor general,  acting  under  its  discretion  or  ex-officio  m  its  b(?- 
half ;  for  the  commonwealth  may  waive  any  breaches  of  any 
condition  expressed  or  implied,  on  which  the  corporation  was 
tireated,  and  we  cannot  give  judgment  for  the  seizure  by  the 
commonwealth  of  the  franchises  of  any  corporation,  unless  the 
commonwealth  be  a  party  in  interest  to  the  suit,  and  thus  as- 
senting to  the  judgment," — Com.  v.  Union  Ins.  Co.,  5  Mass.  230. 

Wc  iiior.©t  desclde  that  &ar  Attorney  General,  as  an  officer  of 
State,  can  derive  his  powers  from  the  common  law,  but  wc  de- 
cide, by  construction  of  the  act  in  reference  to  the  commoii  law, 
which  the  Legislature  evidently  had  in  view,  that  the  Legisla-^ 
ture  intended  to  confer  this  high  discretion  upon  him,  to  be  exei'- 
cised  in  its  behalf  justly  and  impartially. 

The -judgment  is  affirmed. 
U 
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1.  Adultery  committed  by  the  wife  when  insane  is  uo  gronnd  for  a  di- 
vorce on  the  application  of  the  husband. 

E!rror  to  the  Chancery  Court  of  Montgomerj.  Tried  beforfr 
the  Hon.  J.  W.  Lesesne. 

This  was  a  bill  for  a  divorce  by  Albert  G.  Wray  against  his- 
v.ife,  Susan  M.  Wray,  on  the  ground  of  adultery.  The  de- 
fendant in  her  answer  denies  the  adultery.  She  also  states  that 
in  1843  she  was  afflicted  with  mental  derangement,  and  was  to- 
tally unconscious,  for  a  period  of  six  months  or  more,  of  every- 
thing that  transpired  around  her ;  that  since  that  time  she  has 
liad  frequent  attacks  of  the  same  malady,  and  has  in  fact  en- 
joyed but  few  lucid  intervals ;  and  that  while  suffering  under 
this  derangement  she  is  entirely  unconscious,  as  in  the  first  at- 
tack, of  everything  that  transpires. 

'^The  adultery  is  conclusively  established  by  the  testimony  of 
several  witnesses.  A  number  of  physicians  were  examined  as  to 
t)»e  mental  condition  of  the  defendant,  and  their  evidence  is 
somewhat  conJElicting.  The  seven  physicians  who  were  examined 
on  the  part  of  the  defendant  state  their  belief  that  she  was  de- 
ranged during  the  period  when  the  adultery  was  proved  to  have 
been  committed,  but  they  differ  as  to  the  precise  character  and 
nature  of  the  derangement.  Three  physicians  testify  in  behalf 
of  the  complainant  that  they  saw  no  evidences  of  insanity  in  the 
defendant,  when  occasionally  visiting  her  professionally. 

The  chancellor  held  that  the  insanity  was  completely  estab- 
lished by  the  evidence,  and  that  it  constituted  a  good  defence. 
M'he  bill  was  dismissed,  and  the  complainant  is  now  the  plaintiff 
in  error. 

Belser  &  Harris,  and  Elmore  &  Yancey,  for  the  plaintiff: 

1 .  As  to  the  evidence  sufficient  to  establish  the  adultery — see 
t>  Greenl.  on  Ev.  40,  §§  39,  40 ;  Shelford  on  Mar.  &  Div.  220- 
21,  (31  Law  Library;)  Poynter  on  Mar.  &  Div.,  (11  Law  Li- 
l)rary,  66-7.) 

2.  If  the  defendant  was  insane  at  the  time  of  committing  the 
aidultevy,  her  insanity  was  not  of  such  a  character  as  to  prevent 
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her  from  distinguishing  between  right  and  wrong ;  and  if  she  was 
capable  of  distinguishing  between  right  and  wrongs  she  is  re- 
sponsible for  the  consequences  of  her  acts,  and  her  insanity  can- 
not protect  her. — Roscoe  onGrim.Ev.,  949;  McAllister  v.  The 
State,  17  Alav  437. 

3.  Her  insanity  is  no  bar  to  a  divorce  at  the  suit  of  complain- 
5int. — Matchin  V.  Matchin,.  6  Barr's  (Penn.)  332. 

Mays,  contra  : 

1.  The  adultery  is  not  established  by  such  evidence  as  will 
justify  a  decree  for  a  divorce. — i  Por.  467;  4  Ecc.  R.  415. 

2.  The  insanity  is  proved  beyond  all  doubt,  and  it  is  a  com- 
plete bar  to  the  relief  sought.  An  insane  person  cannot  commit  • 
adultery,  or  any  other  crime.  There  is  no  difference  between 
tlie  case  at  bar  and  a  case  where  rape  is  committed  on  a  married 
woman,  or  access  is  had  to  her  by  means  of  opium  or  some  other 
soporific  drug.  All  the  arguments  that  apply  to  one  case  apply 
ecjually  to  the  others. — 7  Mass.  474. 

PARSONS,  J.— The  time  of  the  defendant's  adultery  with 
Prime  commenced,  according  to  the  evidence,  in  July,  1848, 
and  continued  for  several  months.  The  question  of  fact  is,  was 
she  insane  during  the  whole  of  that  time  1  There  is  so  much 
evidence  relative  to  this  question,  that  a  review  of  it  is  impossi- 
ble within  the  limits  of  an  opinion  of  the  usual  length.  I  shall 
consequently  forbear  comments  upon  the  evidence  in  detail. 
Her  case  was  certainly  not  one  of  monomania.  But  the  diffi- 
culty of  the  question  of  fact  has  been  increased  by  the  various 
other  diseases  of  body  and  mind  under  which  she  labored,  at  dif- 
ferent times,  during  a  period  commencing  some  years  before  the 
time  in  question  and  continuing  until  afterwards,  and  probably 
to  the  present  time.  These  diseases  were  puerperal  insanity, 
liysteria  and  moral  insanity.  It  is  not  necessary  to  determine 
whether  or  not  her  defence  could  be  placed  upon  any  or  all  of 
these,  but  as  they  afflicted  her  before  the  time  in  question,  they 
are  evidence  conducing,  with  the  other  evidence  in  the  cause,  to 
prove  that  the  state  of  insanity  had  ensued  previous  to  the  time 
to  which  the  evidence  of  her  adultery  applies.  After  a  full  view 
of  all  the  evidence,  conflicting  as  it  is,  we  are  satisfied  that  the 
state  of  insanity,  such  as  is  manifested  by  the  sufferer's  delu- 
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sion  or  hallucination,  had  ensued  before  the  time  in  question,  and 
wc  are  not  satisfied  that  she  enjoyed  a  lucid  interval  at  any  time 
afterwards.  On  the  contrary,  there  is  conclusive  evidence  of 
her  insanity  shortly  after  the  time  in  question,  and  it  probably 
continues  to  this  time.  Wc  have  carefully  considered  the  evi-^ 
deuce  of  her  condition  before  and  during  the  time  in  question 
and  afterwards.  Where  clear  and  decisive  insanity  has  been 
established  at  a  prior  time,  acts  of  a  doubtful  character  are  of 
more  force  in  proof  of  its  existence  at  the  time  in  question ;  and 
even  subsequent  decidedly  insane  acts  may  reflect  back  on  acts 
otherwise  equivocal. — Wheeler. &  Batsford  v.  Alderson,  3  Hag. 
574.  In  her  case  there -is  evidence  of  insanity,  as  contradistin- 
guished from  puerperal  insanity,  hysteria,  moral  insanity  and 
nymphomania,  before  and  during  the  time  which  is  material  and 
afterwards.  Several  of  the  physicians  call  it  a  case  of  moral 
insanity.  To  us,  however,  it  appears  from  a  careful  examina-  ■ 
tion  of  every  part  of  the  evidence,  that  delusion  belonged  to  it;, 
:and  this  we  think  was  the  opinion  of  the  physicians,  although 
■not  expressly  stated.  There  is  evidence  of  nymphomania  sub- 
sequent to  the  time  in  question,  but  it  was  not  necessary  to  men^ 
tion  that,  for  we  do  not  place  her  defence  upon  it.  The  plain- 
tiff's counsel  relies  upon  her  letters  to  Prime  as  containing  in- 
trinsic evidence  that  her  mind  was  sound.  With  respect  to  her 
design,  they  show  considerable  consistency  and  continuity  of 
thought,  it  is  true.  But  in  other  respects  they  afford,  to  -my 
mind,  strong  evidence  of  delusion.  As  to  her  consistency  of 
tltought  in  reference  to  her  .design,  it  should  not  be  overrated, 
ilt  was  well  observed  by  Sir  John  Nicholl,  that  "few  madmen 
are  so  mad  as  to  be  incapable  of  some  degree,  of  self-control-; 
and  the  cunning  which  madmen  are  often  found  to  exercise,  if 
bent  upon  carrying  some  favorite  point,  is  a  circumstance  of  the 
malady  too  well  known  to  require  any  specific  illustration.^-— 
Dew  v.  Glark,  3  Add.  79.  -.Cases  are  mentioned  by  Lord  Mans- 
field and  by  Lord  Erskine  which  strongly  illustrate  the  truth  of 
Sir  John's  observation,  but  it  is  unnecessary  to  repeat  them 
here,  as  the  observation  is  generally  known  to  be  true. 

2.  Taking,  as  we  do,  the  insanity  as  established,  the  question 
of  law  arises,  whether  the  complainant  is  entitled  to  a  decree  for 
a  divorce  notwithstanding.  A  really  insane  person  is  criminally 
iliable  for  no  act  whatever.     TJbe  law  as  stated  by  Lord  Lynd- 
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hurst,  in  a  homicide  case  wWcli  was  before  him,  is,  "  that  the 
jury  must  beheve,  before  they  can  acquit  the  prisoner  on  the 
ground  of  insanity,  that  he  did  not  know  when  he  committed  the 
act,  what  the  effect  of  it,  if  fatal,  would  be,  with  reference  to  the 
crime  of  murder.  The  question  was,  didhe  know  that  he  was 
committing  an  offence  against  the  laws  of  God  and  nature." — 
Rex  V.  Offord,  5  C.  &  P.  168.  It  is,  however,  true,  as  testified 
in  this  cause  by  one  of  the  physicians  of  the  lunatic  asylum  in 
South  Carolina,  that  almost  every  insane"  person  knows  the  dif- 
ference, in  the  abstract,  between  right  and  wrong.  In  this  re- 
spect they  differ  from  idiots.  But  it  does  not  follow  that  they 
are  capable  of  acting  on  or  of  applying  abstract  principles  to 
their  own  conduct.  They  may  not  be  conscious  of  violating  any 
law  under  the  imagined  circumstances  or  obligations  of  duty  in 
which  they  are  placed.  They  generally  reason  wrong  by  sup- 
posing facts  or  obligations  of  duty  which  have  no  real  existence. 
Had  Mrs.  Wray  been  indicted  for  the  adulteiy,  an  acquittal 
would  have  been  inevitable.  But  it  must  be  conceded  that  an 
insane  person  is  civilly  liable  for  his  trespasses.  I  do  not  doubt 
that.  It  is  but  just  that  the  person  whose  misfortune  has  caused 
an  injury  t6  another  should  bear  the  loss ;  and,  in  the  next 
place,  the  quo  animo  in  such  cases  is  immaterial.  It  was  held 
in  Massachusetts,  that  a  husband  was  not  entitled  to  a  divorce 
on  the  ground  that  his  wife  had  committed  adultery  when  in- 
sane.— 7  Mass.  474.  But  it  was  held  in  Pennsylvania,  that  the 
wife's  insanity  at  the  time  of  her  adultery  was  no  bar  to  the  hus^ 
band's  libel  for  a  divorce. — 6  Barr's  R.  332.  I  cannot  assent 
to  the  latter  opinion,  although  it  was  delivered  by  Chief- Justice 
Gibson.  It  is  very  true,  that  a  legitimate  off-spring  is  one  great 
object  of  marriage,  and  that  if  a  sane  woman  act  so  as  to  dis- 
appoint her  husband's  object  and  expectations  in  this  respect, 
he  is  entitled  to  a  divorce.  In  such  case  she  is  responsible  for 
her  acts  and  must  abide  their  consequences.  If  the  reasoning  of 
Mr.  Chief-Justice  Gibson  had  stopped  there,  no  one  could  object 
to  it.  But  if  we  extend  the  principle  upon  which  his  opinion  is 
chiefly  founded  to  its  necessary  results,  it  will  be  found  to  be 
untenable,  I  think.  It  would  entitle  the  husband  to  a  divorce, 
if  the  wife  should  become  unfruitful  from  disease,  or  if  another 
man  should  gain  access  to  her  by  force  or  fraud.  In  this  case 
advantage  was  taken  of  her  mental  alienation,,  which  can  be  the 
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cause  of  no  forfeiture  of  her  rights,  any  more  than  if  a  similar 
advantage  had  been  taken  by  means  of  a  soporific  or  of  actual 
ibrce. 

As  insanity  itself  is  no  cause  for  a  divorce,  nothing  which  is 
a  consequence  of  it  can  be.     The  chancellor's  decree  is  affirmed. 


ROBERTS  vs.  THE  STATE. 

1.  An  indictment  is  defective  which  does  not  state  the  time  when  the 
offence  was  committed,  and  a  demurrer  to  it  on  that  ground  should 
be  sustained. 

Error  to  the  Circuit  Court  of 'Marion.  Tried  before  the 
Hon.  Sam'l  Chapman. 

The  defendant  below  was  indicted  for  resisting  process. 

Attorney  General,  for  the  State,  admitted  that' the  de- 
murrer to  the  indictment  ought,  to  have  been  sustained. 

COLEMAN,  J.— The  indictment  in:  this  case  is  defective  in 
not  stating  any  time  at  which  the  offence  was  committed  by  the 
defendant. 

In  The  State  v.  Beckwith,  1  Stew.  318,  it  was  held  to  be 
material  in  an  indictment  to  lay  a  day  when  -the  offence  was 
committed,  and  if  the  date  be  laid  in  blank,  so  that  it  does  not 
appear  whether  the  offence  was  ban-ed  by  limitation  or  not,  the 
judgment  will  be  arrested-  The  principle  here  settled  seems  to 
have  been  questioned,  in  the  case  of  the  State  v.  Lassley,  7  Por. 
.526,  but  we  think  the  decision  correct.  It  is  held  by  all  the 
elementary  writers  on  Criminal  Pleading,  that  time  and  place 
must  be  added  to  every  material  fact  in  an  indictment. — Arch. 
Crim.  PI.  46,  and  the  cases  there  cited. 

The  court  erred  in  overruling  the  demurrer  to  the  indictment, 
and  the  judgment  must  be  reversed. 
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I.  A  room  in  the  second  story  of  a  two-story  house,  which  is  accessi- 
ble only  by  means  of  a  flight  of  steps  leading  up  to  it  on  the  oiitside, 
and  which  is  used  by  one  of  the  proprietors  of  the  house  as  a  sleep- 
ing apartment,  the  lower  room  being  used  by  the  proprietors  for  re- 
tailing spirituous  liquors,  is  within  the  prohibition  of  the  statute 
against  gaming  at  any  store-house  for  retailing  spiritous  liquors,  or 
house  or  place  where  spirituous  liquors  are  retailed  or  given  away. 

Error  to  the  Circuit  Court  of  Barbour.  Tried  before  the 
Hon.  John  D.  Phelan. 

P.  T.  Sayre,  for  plaintiflF in  error. 

Attorney  General,  for  the  State,  cited  The  State  v.  Terry 
et  al.  4  Dev.  &  Bat.  186,  and  Commonwealth  v.  Saunders,  5 
Leigh,  751. 

CHILTON,  J. — The  defendant  was  indicted  and  convicted 
•  of  playing  at  cards  under  the  8th  section  of  the  6th  chapter  of 
tlie  penal  code,  which  provides  that  "  if  any  person  shall  play  at 
any  tavern,  inn,  store-house  for  retailing  spirituous  liquors,  or 
house  or  place  where  spirituous  liquors  are  retailed  or  given 
away,"  &c.,  such  person,  on  conviction,  shall  be  fined,  &c.  The 
indictment  contains  two  counts ;  one  charges  the  playing  at  a 
store  house  for  retailing  spirituous  liquors,  the  other  count  is  for 
playing  in  a  place  where  such  liquors  were  retailed. 

The  proof  was  that  the  proprietors  of  the  establishment  for 
retailing  had  procured  a  house  containing  two  rooms,  one  above, 
which  was  accessible  only  by  means  of  a  flight  of  steps  lea«ling 
up  from  without,  which  was  used  by  one  of  the  proprietors  as 
a  bed  room,  and  the  other,  or  lower  room,  was  that  in  which  tlio 
spirituous  liquors  were  retailed.  The  playing  took  place  in  the 
upper  room.  And  the  question  is,  must  we  consider  it  within 
the  prohibition  of  the  statute  1 

We  are  of  opinion  that  it  comes  both  within  the  letter  and  the 
spirit  of  the  prohibition.     The  upper  story  not  only  constituted 
-a  part  of  the  house,  but  was  used  by  the  proprietors  as  an  ap- 
pendage to  the  prosecution  of  their  business.     We  think  the  ob- 
wTioua  desi^  of  the  statute  would  be  defeated,  if  parties  could 
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evade  the  law  by  playing  in  a  room  other  than  that  in  vrhich  the 
retailing  is  carried  on,  but  which  cpnstitnites  a,  part  of  the  same 
house,  .and  is  used  by  the  same  concern  in  the  prosecution  of  their 
business. 

The  case  in  5  lieigh  751j  clearly  shows  that  the  party  was 
properly  convicted  in  this  case.  The  object  of  the  statute  was 
not  only  to  suppress  the  evil  practice  of  gamingj  but  to  discon- 
nect it  from  tippling  shops  and  houses  Avhere  ardent  spirits  are 
retailed ;  and  whether  the  gaming  takes  place  in  the  room  where 
the  retailing  is  carried  on,  the  one  in  which  the  parties  keep  their 
books^or  that  in  which  they  or  their  clerks  sleep,  if  connected 
with  the  same  establishment  and  constituting  an  appendage,  tlip 
party  playing  is  equally  guilty.  No  other  construction  could 
give  efifect  to  the  statute,  or  prevent  such  evasions  as  would  ren- 
der it  wholly  inoperative. 

Judgment  of  conviction  affii:med. 


ROQUEMORE  vs.  THE  STATE- 

"1 .  An  indictment  for  playing  cards  "a<  a  public  place^  is  sufficiently  def-  . 
inite. 

2.  A  back  room  occupied  by  the  Register  in  Chancery  as  a  bed-room, 
adjoining  the  front  root?*,  which  was  his  office,  and  communicating 
with  it  by.  a  door,  is  not  a  public  place  witiiin  tlie  statute  against  gat- 
raiug,  it  l)eing  shown  tliatthe  house,  was  surrounded  in  the  rear  by 
a  high  fence  ;  that  the  playing  took  place  at  night,  when  the  doorg 
were  locked  and  the  windows  closed ;  that  the  persons  present, 
about  eight  in  number,  came  by  invitation  from  the  occupier  of  the 
room^  and  that  they  entered  through  a  back  door,  and  not  through 
the  publice  office. 

Error  to  the  Circuit  Court  of  Barbour.     Tried  before  the 
Hon.  John  D.  Phelan. 

P.  T.  Sayre,  for  plaintiff  in  error  : 
I    1,  Th6  indictment  is  bad,for  uncertainty. .  The  allegation  ig.th^ 
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the  playing  took  place  at  a  public  place,  without  designating  the 
character  of  the  public  place. 

The  rule  is,  that  where  a  general  term  is  used  in  a  statute 
creating  an  offence,  in  connection  with  words  more  precise  and 
definite,  the  indictment  must  charge  the  offence  in  the  particular 
words  used  in  the  statute. — The  State  v..Raiford,  Y  Port.  101 ; 
The  State  v.  Plunkett,  2  Stew.  11. 

.     2.  The  nature  of  the  public  place  should  have  been  alleged 
in  the  indictment,  so  that  the  court  could  have  determined  wheth- 
er it  was  a  public,  place  or  not. — The  State  v.   Turnipseed,  6- 
Ala.  667  ;  The  State  v.  Click,  2  ib.  26 ;  The  State  v.  Raiford,  . 
7  For.  101 ;  The  State  v*  .Mayhew,  2  Ala.  340 ;  The  State  v.  . 
Stacky,  2  Blackf.  289. 

3.  The  indictment  must  contain  a  specific  description  of  the 
offence. — Arch.  Cr.  Law,  53i 

4.  There  are  three  sorts  of  public  places  :  1.  Public  places  per 
sc.  2.  Public  places  created  by  statute..  3.  Places  made  public  by 
an  assemblage,  of  people.  In  order  to  convict  the  defendant, 
therefore,  it  was  necessary  to  prove  that  the  playing  took  place 
at  some  place  which  would  c^me  under  one  of  the  above  descrip-  - 
tions  of  public  places. . 

5.  The  proof  is  that  the  playing  took  j^ace  in  a  lawyer's  of- 
fice, at  night,  with  closed  doors,  and  a  few-  invited  friends  pres- 
ent. It  is  precisely  similar  to  the  case  of  Clarke  v.  The  State,  . 
(12  Ala.  492.)  The  object  of  the  statute  was  not  to  prohibit 
card  playing  entirely,  .but  to  .prevent  it  in  certain  places,  where 
the  example  might  be  injurious. 

6.  The  fact  that  the  lawyer  in  whose  office  the  playing  took 
place,  was  also  register,  cannot  .change  the  aspect  of  the  case.  • 
The  ofl5ce  of  register,  it  is  true,  is  a  public  one,  but  the  place 
where  the  books  are  kept  is  not  necessarily  public.  In  this  case 
the  office  belonged,  to  the  register,  and  he  for  .convenience  kept 
the  books  there.. 

But  the  register  swears  chat.the  front  roomvAvas  used  as  the 
law  office,  and  as  the  register's  office,  and  that  the  back  room  ; 
was  used  as  his  bed  chamber. . 

But  even  if  the  fact  of  that  building  being  used  as  a  regis- 
ter's office  constituted  it  a  public  place,  it  would  only  be  public  - 
during  business  hours.  . 

A  bank  is  a  public  place  during  banking  hours^  but  it  would  I 
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scarcely  be  held  that  a  room  used  by  an  officer  of  the  bank  as  a 
bed  chamber,  after  banking  hours,  or  even  before,  would  oomo 
vwithin  the  prohibition  of  the  statute  against  gaming. 

Attorney  General,  for  the  State : 

1.  The  indictment  in  this^case  contains  every  thing  which  is 
required  by  the  statute. — Clay's  Dig.  433,  §  11 ;  Coggins  v. 
TheState,  7  Por.265;  Com,  v.  Butts,  2  Vir.  Cas.  18;  The 

r. State  v.  Atkins,  1  Ala.  180.     The  principle  decided  in  18  Ala. 
"t  (The  State  v.  Pennington,  et  al.)  does  not  apply  to  this  case. 

2.  Was  the  playing  at  a  public  place"?  It  was  at  a  lawyer's 
»  oflBce,  and  also  the  oflSce  of  the  register  in  chancery. 

There  are  two  kinds  of  public  places — one  public  of  itseilf,  the 
'  other  made  public  by  an  assemblage  of  people.  Every  place  where 
:'  the  people  have  a  right  to  go  is  a  public  place,  ;)er  se. — 3Xeigh. 
-Persons  having  business  with  the  register  in  chancery  have  a 
y  right  to  go  there,  either  in  the  night  or  day. 

It  may  be  contended  that  although  the  office  of  register  and 
V  master  in  chancery  might  h&  a  public  place  per  se,  in  the  day 
time  and  during  business  hours,  yet  at  night  it  lost  that  charac- 
ter. 'The  evidence  no  where  shows  when  his  business  hours 
were.  The  law  prescribes  no  particular  business  hours  for  this 
officer.  He  may  have  prescribed  some  for  himself,  and  for  that 
;  purpose  preferred  the  night  to  transact  chancery  business. 

Besides,  this  officer  has  conferred  on  him,  by  our  statutes,  the 
■■  right  to  exercise  many  powers,  which  under  the  English  chan- 
'•  eery  system  belonged  to  the  chancellor,  or  a  court  of  chancery. 
;'To  that  extent  the  register  is  a  chancellor,  presiding  over  a  court, 
«-which  like  the  chancery  court  of  England,  was  always  consider- 
>  edopen  and  in  perpetual  session.  If  so,  how  can  the  office  of 
■  such  an  officer,  (or  court  to  some  extent,)  be  any  thing  else  than 
.-  a  pubUc  place  per  se  1 — Coleman  v.  The  State,  13  Ala.  602  ; 
'.  Walker  v.  Com.  2  Vir.  Cas.  515 ;  Windsor  v.  Com.  4  XiCigh 
•-  680 ;  Campbell  v.  The  State,  17  Ala.  369. 

COLEMAN,  J. — The  indictment,  in  this  case  charges  that 
t^the  defendant  played^a  game  of  cards  at  a  public  place,  &c. 
.  The  defendant  insists  that  the  placa  ought  to  be  so  described 
.  in  the  indictment  that  thecourt  could- determine- whether  it^a^ 
•n.  a  public  place. 
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Without  the  aid  of  the  statute  it  is  probable  the  averment 
■would  be  insufficient,  but  we  think  the  indictment  clearly  sus- 
tained both  by  the  letter  and  politjy  of  the  statute.  By  the  8th 
section,  chapter  6th,  of  the  penalcode,  it  is  enacted  that  "if  any 
person  shall  play  at  any  tavem,.inn,  store-house  for  retailing 
spirituous  liquors,  or  house  or  place  where  spirituous  liquors  are 
retailed,  or  given  away,  or  any  public  house  or  highway,  or  any 
other  public  place,  or  in  any  out  house  where  people  resort,  at 
any  game  of  cards,"  &c.  Section  11,  of  the  same  chapter,  de- 
clares, that  on  the  prosecution  of  any  person  for  gaming,  against 
the  provisions  aforesaid,  it  shall  be  sufficient  for  the  indictment 
•  to  charge  that  the  person  so  offending  did  play  at  cards,  &c.,  in 
some  of  the  places  above  specified.  A  public  place  is  certainly 
enumerated  among  the  places  above  specified,  and  thus  it  ap- 
pears the  statute  has  declared  it  shall  be  sufficient  for  the  indict- 
ment to  charge  that  the  defendant  played  at  cards  in^'  a  public 
place." 

We  think,  however,  that  the  court  erred  in  charging  the  jury 
that  the  place  at  which  it  was  proven  the  playing  occurred  wa.s 
a  public  place.  In  the  case  of  Clark  v.  The  State,  (12  Ala. 
492,)  the  court  decided  that  the  office  of  a  physician,  where  he 
exhibited  his  medicines,  received  professional  calls  at  sill  times, 
and  being  unmarried,  ate,  and  slept,  is  not.a  public  place  within 
the  statute  against  gaming,  the  playing  being  at  night,  with 
closed  doors,  and  a  few  friends  present  by  invitation.  In  this 
case  the  playing  occurred  in  the  night  time,  in  a  back  room, 
where  C  Rist,  the  Register  in  Chancery,  slept,  which  adjoined 
and  communicated  by  a  door,  with  a  front  room,  which  was  the 
said  register's  office ;  that  said  back  room  was  surrounded  in  the 
rear  by  a  high. fence,  the  doors  were  locked,  the  Avindows  closed, 
and  about  eight  persons  present  by  invitation  of  Rist,  and  that 
:  these  entered  by.  a  back  door,  and  not  through  the  public  office. 
iWe- -consider  a  room  in  which  every  one  having  business  has  a 
right  to  enter,  such  as  the  register's  office  in  this  case,  a  pubHc 
place;  but  his  bed-room,  where  none  had  a  right  to  enter,  unless 
invited  by  the  owner,  was  not  a  public  place.  I  think  the  case 
above  referred  to,  much  stronger  against  the  State  than  this, 
and  the  principle  there  held  decisive  of  this  case. 

The  judgment  is  therefore  reversed,  and.  the  oauso  remanded. 
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1;  III  an  indictment  for  camp-hunting,  under  the  Act  of  February  5^ 
1846,  (Pamphlet  Acts,  p.  134,)  a  count  which  only  charges  the  de- 
fciidauts  with  luiving  formed  tliemselves  into  a  company  consisting  of  more 
than  Jive  for  the  purpose  of  camp-hunting,  is  fatally  defective. 

2.  A  count  which  charges  that  the  defendants  came  into  the  county  of 
Covington  for  the  purpose  of  camp-hunting,  and  that  they  did  camp- 
hunt  therein,  but  does  not  allege  that  they  hunted  together,  or  in  a  com-  ■ 
pany  of  more  than  Jive  persotis,  is  also  defective. 

3.  The  Act  of  February  5,  1846,  does  not  prevent  citizens  of  other 
counties  from  camp-hunting  in  the  county  of  Covington,  except  tn 
companies  consisting  of  more  than  Jive  persons. 

Error  to  the  Circuit  Court  of  Covington.  Tried  before 
the  Hon.  E.  Pickens. 

Belser  &  Harris,  for  plaintiffs  in  error. 

Attorney  General,  for  the  State. 

DARGAN,  C.  J. — This  indictment  is  framed  upon  a  statute 
passed  the  oth  of  February,  1846,  entitled  "  An  act  to  prevent 
the  evil  and  pernicious  practice  of  camp  hunting  so  far  as  relates 
to  the  county  of  Covington."  The  first  section  declares  that 
from  and  after  the  passage  of  this  act,  ifc  shall  not  be  lawful  for 
m\j  persons  of  said  county  to  form  themselves  into  companies  of 
more  than  five  at  any  one  time  for  the  purpose  of  hunting  deer  or 
any  other  game  in  said  county,  by  camping  therein  ;  or  for  any 
other  person  or  persons  going  to  said  county  for  the  purpose  of 
camp  hunting.  The  second  section  prescribes  the  penalty  for  & 
violation  of  the  act. 

The  first  count  of  the  indictment  charges  the  defendants,  (nine 
in  number,)  -with  having  formed  themselves  into  a  company  of 
more  than  five  for  the  purpose  of  hunting  deer  in  said  county, . 
by  camping  therein.  We  think  this  count  clearly  defective. 
The  evil  intended  to  be  suppressed  was  camp  hunting  in  the 
county  of  Covington  in  companies  greater  in  number  than  five^ 
and  to  constitute  the  ofience  the  act  must  be  done,  that  is,  they 
must  camp  in  the  county  of  Covington  for  the  purpose  and  with 
the  design  of  hunting  deer  or  other  game.     The  first  count  mere- 
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ly  charges  the  defendants  with  having  formed  themselves  into  a 
company,  for  the  purpose  of  consummating  the  offence,  but  not 
with  having  actually  committed  it.  It  does  not  appear  from 
this  count  that  the  defendants  actually  camped  in  Covington 
county  for  the  purpose  of  hunting,  nor  even  that  they  h«nted  at 
all.  The  mere  agreement  to  camp  hunt,  Avithout  carrying  that 
agreement  into  execution,  is  not  the  evil  intended  to  be  sup- 
pressed. 

The  second  count  charges  that  the  defendants,  not  being  citi- 
zens of  Covington  county,  but  residents  of  Pike  county,  did,  on 
the  first  day  of  December,  1849,  come  to  the  county  of  Coving- 
ton for  the  purpose,  and  did  then  and  there  camp  hunt  for  deer 
in  said  county  of  Covington.  This  count  does  not  charge  the 
defendants  with  camp  hunting  together,  or  in  a  company  consist- 
ing of  more  than  Jive,  and  hence  it  is  contended  that  it  is  defec- 
tive. On  the  part  of  the  State,  however,  it  is  insisted  that  as 
the  defendants  are  not  citizens  of  Covington  county,  but  of  Pike, 
they  are  equally  guilty,  whether  they  formed  themselves  into  a 
company  for  the  purpose  of  camp  hunting,  or  each  did  the  act 
separately  and  not  in  connection  with  any  of  the  others  ;  that 
it  was  intended  by  the  Legislature  to  permit  the  citizens  of  Cov- 
ington county  to  camp  hunt  so  that  they  did  not  form  themselves 
into  companies  of  more  than  five,  but  that  no  one  residing  in  any 
other  county  in  the  State  could  camp  hunt  in  Covington  county, 
whether  he  hunted  alone  or  in  a  company  composed  of  more  than 
five. 

We  .cannot  agree  with  the  Attorney  General  in  his  construc- 
tion of  the  act.  It  would  lead  to  this  :  if  three  or  four  citizens 
of  Covington  and  one  of  Pike  should  camp  hunt  together,  as 
they  would  not  form  a  company  of  more  than  five,  the  citizens  of 
Covington  would  not  violate  the  act,  whilst  the  citizen  of  Pike, 
who  hunted  with  them,  would  be  subjected  to  its  penalties.  We 
do  not  think  the  Legislature  intended  to  draw  distinctions  be- 
tween the  citizens  of  different  counties,  or  to  permit  citizens  of 
Covington  to  do  an  act  whicn  would  be  an  offence  if  done  by  cit- 
izens of  any  other  county.  The  last  clause  of  the  first  section 
isyery  obscurely  drawn,  but  we  are  satisfied  that  the  evil  inten- 
ded to  be  suppressed  was  camp  hunting  in  Covington  county  in 
companies  consisting  of  more  than  five,  and  to  constitute  the  of- 
fence without  regard  to  the  residence  of  the  offenders,  whether 
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they  are  citizens  of  one  county  or  another,  it  must  be  shovra  that- 
they  acted  together,  or  in  compp,nie8  consisting  of  more  than  - 
five.     As  the  second  count  does  not  allege  that  the  defendants 
acted  together,  or  in  a  company,  it  is  defective,  and  -the  judg-  - 
ment  of  conriction  must  be  reversed. 


HIRSCHFELDER  vs.  THE  STATE. 

1.  The  Act  of  February  7,  1850,  (Pamphlet  Acts,  51,)  renders  it  nnne- 
cessary  iu  a  proseciuioti  for  trading  with  a  slave  to  aver  m  the  indid- 
ment,  or  to  prove  wlio  was  the  master,  owner  or  overseer  of  such 
slave,  or  to  negative  his  assent  to  such  trading, 

2.  The  Act  of  February  7, 1850,  which  dispenses -with  the  necessity  of 
certain  averments  in  an  indictment  for  trading.with  a  slave,  is  not 
unconstitutional. 

3.  Permission  from  the  owner,  or  master,  to  se'l  goods  to  his  slave,  not 
expressing  the  articles  to  be  sold,  is  not  such  a  consent  as  the  statute 
rec|,uires,  and  furnishes  no  protection  to  the  defendant. 

Error  to  the  Circuit  Court  of  Conecuh..  Tried  before  tlie 
Hon.  E.  Pickens.. 

Watts,  Judge.  &  Jackson,  for  plaintiff"  in  error : 

1.  No  person  can  be  prosecuted  in  this  State  for  any  offence, 
except  by  mdictment. — See  Bill  of  Rights,,  sec.  12 ;  Constitu- 
tion of  Ala.,  sec.  10,  (Clay's  Dig.,)  and  The  State  v.  Middle- 
ton,  5  Por.  484. 

2.  An  indictment  is  a  brief  statement  of  the  "  nature  and 
cause  of  the  accusation;"  or,  in  other  words,  an  indictment  is  a 
brief  logical  statement  of  the  facts  and  circumstances  consti- 
tuting the  offence  charged. — ^The  State  v.  Middleton,  5  Por. 
484 ;  Arch.  Crim.  PI.  25-38, 

3.  Every  indictment  must  show  on  its  face  the  facts,  in  the 
doing  or  not  doing  of  which  the  offence  consists,  and  must  charge 
the  facts  fully,  directly  and  expressly;  or  in  other  words,  every 
indictment  must  show  on  its  face  that  some  offence  known  to  the 
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law  has  been  eommitted. — Turnipseed  v.  The  State, .6  Ala.  664;v 
Brown  v.  The  State,  4  Pbr.  410 ;  Williams  v.  The  State,  15 
Ala.  259;  Hirschfelder  v.  The  State,  18  Ala.  112  ;  Arch.  Crim.. 
PI.  36  to  46  and  48. 

4.  This  indictment  charges  no  offence  against  the  law.  Mere 
trading  with  a  slave  is  no  offence.  It  is  lawful  to  trade  with 
slaves  with  the  consent  of  the  owner,  master  or  overseer,  expres- 
sing the  articles  to  be  sold  or  bought.  The  offence  is  the  trading 
with  the  slave  without  the  consent  of  the  owner,  master  or  over- 
seer. The  absence  of  consent  is  therefore  the  very  essence  of 
the  offence,  and  this  absence  of  consent  must  be  charged  in  the 
indictment.  Exceptions  contained  in  or  incorporated  with  the 
enacting  clause  of  the  statute,  must  be  negatived. — Arch.  Crim.. 
PL  48  ;  The  State  v.  Saunders,  9  Por..326;  The  State  v.  Maj-,. 
9  Ala.  167.  See  particularly  what  Judge  Ormond  says  in  this 
last  case,  as  to  the  offence  under  this  statute  for  peddling  with- 
out license.  The  name  of  the  owner,,  master  or  overseer  must 
be  alleged. 

5.  But  it  is  contended  by  the  State,,  that  the  statute  of  1850 
(Pamphlet  Acts,  51,)  dispenses  with  the  necessity  of  charging 
the  want  of  consent  of  the  master,  owner  or  overseer,  and 
also  the  name  of  the  owner,  &.c.  (o)  In  reference  to  this,  we 
say,  first,  that  this  statute  says,  on  the  trial  of  any  person  in- 
dicted for  trading  with  slaves,  as  now  provided  by  law,  it  shall 
not,  &c.  A  trial  is  the  examination  or  investigation  of  an  issue,. 
either  in  fact  or  law.  The  finding  or  framing  of  an  indictment 
by  a  grand  jury  is  an  ex  farte  proceeding,  and  cannot  in  any 
sense  of  the  term  be  said  to  be  a  trial, — Bouv.  L.  Die.  580; 
Black.  Com.,  (3  book,  eh.  22,  mar.  p.  330;)  and,  secondly,  the 
statute  says,  that  on  the  trial  of  any  person  indicted  for  trading 
with  slaves,  as  now  provided  by  law.  If  indicted  as  provided 
by  law,  before  the  passage  of  the  statute  of  1850,  it  must  have 
been  alleged  that  the  trading  was  without  the  consent  of  the 
owner,  master,  or  overseer;  and  the  name  of  the  master,  owner  or 
overseer  must  have  been  alleged ;  and  thirdly,  we  insist  that  tlie 
statute  never  intended  to  change  the  form  or  constituents  of  the 
indictment.  The  only  word  in  the  statute  which  would  remotely 
indicate  such  an  intention  is  the  word  aver.  If  the  word  aver  is 
used  to  express  the  idea  that  no  charge  or  allegation  in  the  in- 
dictment, of  a  want  of  consent  of  the  owner,  &c.,  or  the  name  of 
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the  o^v^ler,  &c.,  is  necessary,  then  the  statute  is  inconsistent 
with  itself,  and  look  at  it  as  you  will,  it  presents  the  most  ridi- ' 
onlous  and  glaring  contradictions  and  absurdities.    But  the  word 
aver  does  not  necessarily  mean  a  charge  or  statement  in  the  in-  I 
diotinent.     It  is  used  as  synonymous  with  the  word  prove.     If 
it  does  not  mean* this,  the  statute  is  nonsensical.     Webster  de-  r 
fines  aver' (from  the 'French  averer)  to  affirm  with  confidence,  to- 
declare  in  a  positive  manner  ;  and  he  defines  averment,  in  plead- 1 
inf,  an  offer  of  either  party  to  justify  or. prove  what  he  alleges ; 
verification,  an  establishment  by  evidence.     Ainsworth,  in  giv- 
ing the  corresponding  Latin  word  for  averring  or  averment,  gives 
confirmation  probatio,  testimoniu7n.     Eoyer,  in  stating  the  cor- 
responding French  words,   for   averment,   gives,   verification ^ 
preuve. — ^See  Bouv.  'L.  Die,  tit.  Avev.  157.     The  word  aver, 
then,  is  used  as  equfvalent  to  prove ;  otherwise  the  sentence 
cannot  be  granmniatically  construed.     The  word  "or,"  between 
aver  and  prove,  should  have  been  '*  nor,"  to  sustain  the  position 
assumed  by  the  Attorney  General. 

6.  The  indictment  then  is  deTectivc  in  not  alleging  the  name 
of  the  owner,  master  or  overseer  of  the  slave;  or,  if  unknown,  in 
not  alleging  that  fact.  The  owner,  &g.  must  be  alleged  in  tlie 
.indictment,  otherwise  the  defendant  cannot  make  his  defence, 
•  cannot  know  how  to  defend. 

T.  Unless  the  meaning  contended  for  is  given  to  aver,  then  wo 
say  the  statute  is  unecoistitutional.  Our  Bill  of  Rights  provides 
that  no  person  shall 'be  prosecuted,  except  by  indictment. — See 
Bill  of  Rights,  defined'in  The  State  v.  Middleton,  supra.  What 
.is  an  indictment '?  It  is  a  brief  statement  in  writing  of  the  facts 
which  constitute  the  offence.  It  is  no  indictment  in  contempla- 
.tion  of  law,  unless  it  shows  on  its  face  that  an  offence  has  been 
-committed. — The  State  v.  Phil,  1  Stew.  31.  The  Legislature 
cannot  dispense  with  the  necessity  of  an  indictment,  in  any 
.prosecution  for  an  dfence.  Can  the  Legislature  dispense  with 
n,he  necessity  of  charging  the  constituents  of  the  offence  ?  Can 
the  Legislature  dispense  with  the  necessity  of  charging  the  of- 
fence in  the  indictment  1  If  it  can  do  this,  then  it  might  dis- 
pense with  the  indictment  itself,  the  indictment  being  but  a 
statement  of  the  facts  constituting  the  offence. — See  The  State 
V.  Middleton,  supra. 

8.  If  courts  can  give  a  construction  to  a  statute,  consistent 
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with  the  constitution,  they  will  do  so ;  they  will  not  lightly  pre- 
sume that  the  Legislature  has  violated  the  constitution.  It 
therefore  becomes  the  duty  of  the  court  so  to  construe  the  statute 
'  as  to  make  it  harmonize  with  the  constitution,  if  possible.  By 
the  construction  here  contended  for,  we  make  the  law  and  the 
constitution  harmonize,  and  it  can  be  done  in  no  other  way  ;  in 
no  other  way  can  we  avoid  the  inconsistencies  and  absurdities  of 
the  statute  itself. 

9.  The  charge  of  the  court,  as  shown  by  the  bill  of  excep- 
tions, is  wrong.  A  verbal  permission  given  by  the  master,  ex- 
pressing the  articles  in  general  terms,  is  a  sufficient  protection 
under  the  statute. 

Attornfy  General,  for  the  State  : 

1.  The  Act  of  1850  dispenses  with  the  necessity  of  averring 
the  name  of  the  owner,  mastei-  or  overseer  of  the  slave,  or  that 
their  assent  was  not  obtained. — See  Acts,  1850,  p.  51,  sec.  1. 

2.  There  were  two  modes  of  proceeding  against  a  party  charged 
with  the  commission  of  an  ofiTence,  by  information  and  by  indict- 
ment. The  12th  section  of  the  Bill  of  Rights  merely  takes  away 
the  proceeding  by  information,  and  leaves  all  the  other  modes  of 
proceeding  known  to  the  common  law.  The  only  other  mode 
Tvas  by  indictment,  and  to  that  extent  only  is  it  sanctioned  by 
*the  constitution.  The  proceeding  by  indictment  is  not  expressly 
srecognized  by  the  constitution,  but  stands  in  every  respect  as  it 
stood  at  the  common  law,  and  the  Legislature  has  the  right  to 
alter  the  requirements  of  an  indictment;  and  so  the  party  in- 
dicted is  "  informed  of  the  nature  and  cause  of  the  accusation," 
that  is  sufficient. 

3.  The  general  permission  to  trade,  proven  in  this  'case,  is  not 
sufficient. — The  State  v.  Hurt,  Jan.  Term,  1851. 

■CHILTON,  J. — This  was  an  indictment  for  trading  with  a 
skve.  The  indictment  charges  that  the  plaintiff'  in  error,  at  a 
certain  time  and  place  therein  specified,  "  did  sell  to  a  negro 
man  slave  named  Ben  certain  commodities,  to-wit,  one  bowl,  of 
the  value  of  twenty-five  cents,  and  one  set  of  plates  of  the  value 
of  fifty  cents,  contrary  to  the  statute  in  sucli  cases  made  and 
provided,"  &c. 

It  is  objected  to  this  indictment,  that  it  fails  to  state  the  con- 
sjtituent  elements  of  the  offence,  in  that  the  name  of  the  owner  of 
35 
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the  slave  is  not  stated,  and  that  it  is  not  aTerred  that  the  oom- 
niodities  were  sold  against  the  consent  of  the  master,  owner  or 
overseer,  &c. 

By  an  act  of  the  Legislature,  passed  the  7th  February,  1850, 
(Pamphlet  Acts  of  1850,  p.- 51,)  it  was  enacted,  "  That  hereaf- 
ter, on  trial  of  any  person  indicted  fer  trading  with  a  slave, 
as  now  provided  for  by  law,  it  shall  not  be  necessary,  in  or- 
der to  conviction,  for  the  State  to  aver  or  prove  who  was  the 
mastci',  owner,  or  overseer  of  such  slave ;  nor  that  the  leave  or 
consent  was  not  given,"  &c.  In  the  absence  of  the  statute  just 
quoted,  this  would  clearly  be  a  bad  indictment.  But  we  enter- 
tain no  doubt  that  the  statute  was  designed  to  remedy  the  de- 
fects which  otherwise  would  have  existed  in  the  failure  to  dis- 
cribe  the  owner  and  to  negative  the  consent  of  the  master,  owner, 
or  overseer. 

After  a  careful  consideration  of  the  statute,  and  the  construc- 
tion contended  for  by  the  counsel  for  the  plaintiff  in  error,  we 
rt,re  satisfied  that  its  effect  is  not  to  be  restricted  to  the  proof  to 
be  made  upon  the  trial  before  a  petit  jury,  but  that  it  extends 
and  was  designed  to  apply  also  to  the  indictment.  By  the  terms, 
''•  on  the  trial  of  any  person,"  &c.,  we  must  understand  the 
proscaition  of  any  person,  the  word  '"trial"  being  used  in  itd 
comprehensive  sense,  as  embracing  all  the  proceedings  down  to 
the  acquittal  or  conviction  of  the  party.  But  it  is  supposed  that 
ilic  remaining  portion  of  the  clause,  namely,  "indicted  for  trad- 
ing with  a  slave,  as  now  provided  for  by  law,"  &c.,  shows  that 
that  the  indictment  must  contain  the  same  avcnnents  as  were 
required  under  the  previous  act,  and  that  this  statute  had  rela- 
tion alone  to  the  proof.  We  do  not  think  that  such  was  tlie  in- 
tention ;  for,  if  we  give  the  sentence  this  meaning,  we  render  a 
substantive  and  important  portion  of  the  enactment  wholly  nu- 
gatory. Wc  allude  to  the  subsequent  part  of  the  same  clause, 
\vhich  says,  "it  shall  not  be  necessary  to  aia-  or  prove,'-  &.c. 
vVc  think  the  meaning  of  the  act  is  simply  this,  that  in  prosecu- 
tions against  any  person  who  may  be  thereafter  indicted  or  prc- 
c  icdcd  against  for  trading  with  a  slave,  as  that  offence  at  the 
time  of  the  enactment  was  defined  or  ])rovidcd  for  by  law,  it 
should  not  bo  necessary  to  aver  in  the  indictment  or  prove  who 
was  the  master,,  owner  or  overseer  of  such  slave,  nor  to  ncgativt) 
their  ar8?nt  to  such  trading.     The  position  that  "aver"'  ixiA 
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*'prove"  are  synonymes  in  then-  collocation  in  this  enactment,  can- 
not be  supported.  True,  the  term  "  aver,"  compounded  of  the 
intensive  syllable,  a  or  ad,  and  verus,  true,  signifies  to  bear  tes- 
timony to  the  truth;  or  rather,  to  aver,  is  to  express  the  truth 
of  a  declaration  unequivocally. — Crabb's  Eng.  Syn.  But  when 
we  speak  of  prosecutions  by  indictment,  and  say  that  it  is  unne- 
cessary to  aver  or  prove  certain  matters,  we  at  once  understand 
by  the  averment  that  the  allegation  of  such  matters  is  dispensed 
with  in  the  pleading,  and  it  requires  no  proof  of  them  to  warrant 
a  conviction.  We  must  understand  the  terra,  aver,  to  signify 
what  it  usually  means  in  the  connection  in  which  we  here  find  it : 
anil  thus  understood,  we  have  no  doubt  but  that  the  Legislature 
were  endeavoring  to  cut  ofi"  the  chalices  of  escape  of  those  who 
might  violate  the  law  against  trading  with  slaves,  by  rendering 
certain  averments  in  the  indictment,  otherwise  essential,  unne- 
cessary;  and  not  being  necessary  to  be  averred,  they  need  not 
be  proved.  The  contrary  construction  would  present  the  ano- 
maly of  requiring  that  the  indictment  should  charge  an  affirma- 
tive fact  essential  to  its  validity,  but  which  it  was  unnecessary 
to  support  by  any  proof.  Sucli,  for  example,  as  the  ownership 
of  the  slave. 

liut  it  is  argued  that  if  the  effect  of  the  statute  is  to  dispense 
with  these  averments  in  the  indictment,  it  is  opposed  to  the  con- 
stitution of  this  State,  which  substantially  entitles  the  accused 
to  demand  an  indictment,  before  he  can  be  put  on  hie  trial  for 
any  indictable  offence,  unless  in  the  cases  excepted  in  the  con- 
stitution, to  which  the  case  before  us  does  not  belong.  We 
think  the  counsel  misconceive  the  eftect  of  the  statute.  It  vras- 
certainly  competent  for  the  Legislature  to  enact  that  every  per- 
son who  should  trade  with  a  negro  or  mulatto  should  be  liable 
to  indictment,  and  should  be  fined  on  conviction,  &c.,  unless  the 
party  so  indicted  should  prove  that  the  negro  or  mulatto  was 
not  a  slave,  or  that  being  a  slave,  such  trading  -was  had  by  the  per- 
mission of  the  master,  owner  or  overseer.  This  is  the  efiect  pro- 
duced by  the  statute  on  the  former  law.  It  makes  the  offence  of 
trading  with  slaves  indictable,  leaving  the  exception  as  to  the  con- 
sent of  the  owner,  overseer  or  master,  to  be  proved  by  the  de- 
fendant. And,  although  tlic  indictment  must  charge  the  trad- 
ing to  have  been  with  a  slave,  yet  the  owner's,  overseer's  cr 
ina-tcr's  name  need  not  be  stat'?d,     Tl:i:v  indictment,  then,  docs 
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conform  to  the  common  law  rule  in  describing  the  constituent 
elements  of  the  offence,  leaving  the  defendant  to  brmg  himself 
within  the  exception,  by  showing  that  although  he  traded  ■with 
the  negro  man  slave,  named  Ben,  as  charged  in  the  indictment, 
yet  he  did  so  by  the  leave  or  consent  of  the  master,  ownei-  or 
overseer. 

The  consent  proven  in  this  case,  which  does  not  express  the 
articles  to  be  purchased,  is  not  such  as  the  statute  requires,  and 
furnishes  no  protection  to  the  accused. 

After  the  best  consideration  we  have  been  able  to  give  this 
case,  we  are  unable  to  see  any  error  in  the  record,  and  the  judg- 
ment must  be  consequently  affirmed. 


NUGENT  vs.  THE  STATE. 

1.  The  City  Court  of  Mobile  has  power  to  originate  criminal  proceed- 
ings at  a  special  term. 

2.  An  objection  to  the  Grand  Jury  by  which  an  indictment  is  found, 
can  only  be  taken  by  plea  in  abatement. 

3.  An  indictment  which  alleges  "  that  J.  N.,  late  of  said  county,  in  and 
upon  one  H.  S.  (she,  the  said  H.  S.  then  and  there  being  a  female 
child  under  the  age  of  ten  years,)  feloniously  did  make  an  assault, 
and  her.  the  said  H.  S.  then  and  there  feloniously  did  abuse  in  the  at' 
tempt  carnally  hiow,'^  is  fatally  defective  in  not  specifying  with  suffi- 
cient certainty  and  precision  the  person  upon  whom  the  attempt  was 
committed. 

Error  to  the  City  Court  of  Mobile.  Tried  before  the 
Hon.  Alexander  McKinstry. 

Campbell,  for  the  plaintiff  in  error : 

1.  The  Criminal  Court  of  Mobile  County-  cannot  at  an  ad- 
journed term  origmate  an  indictment  against  a  prisoner  under  its 
original  charter.— Acts  1846  ;  5  Mass.  435 ;  Clay's  Dig.  292, 
§  20-1 ;  6  Wheat.  106. 

2.  The  Circuit  Court  had  no  authority,  under  the  statutes  of 
this  State,  to  hold  a  .special  term  for  the  finding  of  indict- 
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taents,  and  trial  of  prisoners,  without  their  consent  as  shown  by 
an  application  to  the  judge  on  their  behalf. — Clay's  Dig.  293,  ^ 
24,  26 ;  ib.  454,  §  26 ;  2  Pike's  Ark.  R.  251. 

3.  The  grand  juries  summoned  under  the  Penal  Code  (Clay's 
Dig.  454)  apply  to  the  cases  in  which  the  prisoner  may  call  for  a 
trial.  The  power  to  hold  special  terms  for  the  trial  of  criminal 
causes  under  the  act  of  1807,  was  repealed  in  1826.  Special 
adjourned  terms  are  confined  to  the  civil  docket  by  the  act 
of  1826. 

4.  If  the  court  should  hold  that  a  special  adjourned  term,  for 
the  despatch  of  busuiess,  allows  the  finding  of  a  bill  of  indictment 
and  trial,  the  court  must  be  organized  in  accordance  with  the 
act. 

5.  The  indictment  is  fatally  defective.  It  is  not  a  full,  di- 
rect, nor  express  description  of  the  ofience  mentioned  in  the  stat- 
ute.—Reavis'  Dig.  399,  §  208 ;  The  State  v.  Haider,  2  Mc- 
Cord,  377 ;  Hawkins'  Pleas,  343,  §  111. 

6.  A  court  held  at  a  time  not  allowed  by  law  is  illegal,  and 
its  proceedings  are  coram  non  judice. — 1  Ala.  351;  2  Scam.  227. 

Attorney  General,  for  the  State : 

1.  Does  the  omission  of  "  to,"  which,  according  to  strict  gram- 
mar, should  have  been  prefixed  to  the  word  "  know,"  as  the 
sign  of  the  infinitive  mood,  vitiate  the  indictment  1 

Every  indictment  should  be  deemed  sufficient,  which,  in  addi- 
tion to  technical  requirements,  states  the  offence  so  plainly  that 
it  may  be  easily  understood  by  the  defendant  and  the  jury,  and 
if  the  sense  be  clear,  nice  exceptions  ought  not  to  be  regarded. — 
2  Hale  193  ;  5  East,  244  ;  (see  new  edition  3  East,  139  ;)  Re- 
gina  V.  Ann  Jones,  9  Car.  &  P.  761,  (38  E.  C.  L.  R. ;)  The 
King  V.  Wright,  28  E.  C.  L.  R.  123 ;  The  King  v.  Dale,  13 
Price,  171 ;  (6  Eng.  E.  R.  71 ;)  The  State  v.  Wimberly,  3  Mc- 
Cord,  103  ;  Com.  v.  Wentz,  1  Ashmead,  269,  272 ;  1  Chitty 
Cr.  Law,  171,  top  page;  Worrell  v.  The  State,  12  Ala.  732; 
State  V.  Bullock,  13  ib.417;  McKinny  v.  People,  2  Gilm.  648. 

The  omission  of  "  to,"  as  above  stated,  is  a  mere  clerical  er- 
ror, and  will  bo  supplied  by  intendment. — Simmons  v.  Com.,  1 
Rawle,  142  ;  Williams  et  al.  v.  Williams,  1  Verm.  271 ;  State 
V.  Brady,  14  ib.  355 ;  State  v.  Molier,  1  Dev.  206 ;  2  Hawk. 
Ch.  25,  §  86 ;  1  Chitty  Cr.  L.  293,  (note,)  cites  13  Price  172 ; 
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1  Co'tf .  280 ;  Thacher's  Or.  Cases ;  State  v.  Whitney,  15  Ver- 
mont,  298. 

The  grammatical  necessities  of  the  sentence  plainly  indicate 
that  the  verb  ''  know"  is  in  the  infinitive  mood,  and  that  "  to"  is 
the  word  omitted.  It  is,  then,  a  clerical  error  -which  will  be  sup- 
plied. » 

The  repetition  of  the  words  "her,  the  said  Hannah  Smith," 
after  the  word  "  know"  would  have  been  needless,  and  in  viola- 
tion of  correct  grammar.  The  entire  sentence  shows  that  the 
word  "  know"  refers  to  Hannah  Smith,  and  to  no  one  else.  If 
it  be  doubtful  to  whom  the  Avords  "  carnally  know"  refer,  that 
sense  will  be  placed  upon  those  words  which  will  support  the  in- 
dictment, and  not  that  construction  which  will  defeat  it.  The 
only  meaning  of  those  words  to  support  the  indictment  will  refer 
them  to  Hannah  Smith. — 1  Chitty  Cr.  Law  231,  (o)  top  page: 
5  East  244,  (new  ed.  234 ;)  2  Hale  184. 

If  the  30th  rule  of  Syntax,  in  Bullion's  Gi-ammar  be  correct, 
then  the  words  "  Hannah  Smith"  should  not  have  been  repeated 
after  the  word  "know."  For  "her,  the  said  Hannah  Smith," 
is  the  member  in  the  sentence  referring  to  two  different  clauses, 
to  wit,  "  did  abuse"  and  "  to  know,"  and  as  such  is  equally  ap- 
plicable to  both.  It  should  be  repeated  after  "abuse"  and  un- 
derstood after  *'  to  know." — See  Bullion's  Eng.  Gram.  125. 

Our  laws,  unlike  the  old  English  Criminal  Code,  are  framed 
in  a  spirit  of  humanity,  and  should  be  so  administered  as  to  af- 
ford "  a  shield  to  protect  the  innocent,  and  a  sword  to  punish  the 
guilty." — McKinny  v.  People.  2  Gilm.  supra,  651. 

2.  The  Criminal  Court  of  Mobile  has  the  same  power  that' 
Circuit  Courts  have.— Acts  1846, 30,  §  4.  The  Circuit  Courts 
have  power  to  hold  special  tei*ms  for  the  "  trial  of  criminal  cau- 
ses," (Clay's  Dig.  293,  §  24)  and  to  empannel  a  grand  jury. — 
(10th  chap".  Penal  Code,  §  26.) 

But  it  may  be  contended  that  the  words  "  trial  of  criminal  cau- 
ses" in  the  24th  section,  Clay's  Dig.  293,  means  criminal  cau- 
ses where  an  indictment  had  been  previously  found,  and  that 
those  words  mean  the  trial  of  unfinished  criminal  causes. 

A  successful  answer  to  this,  I  conceive,  would  be,  that  the 
power  of  trial  presupposes  and  necessarily  implies  the  power 
also  of  inquiry  and  accusation. — 2  Hawk.  Ch.  0,  §  2 ;  Dun  v. 
State,  2  Pike  252  and  5 ;  Friar  v.  State,  3  How,  422. 
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Admit  that  the  Circuit  Courts  cannot,  at  their  special  terms, 
originate  bills  of  indictment,  it  does  not  follow  that  the  Crimi- 
nal Court  of  Mobile  is  thus  limited  and  restricted.  The  judicial 
poAver  of  the  Circuit  Courts  over  criminal  causes  is  conferred  by 
the  constitution. — Art.  V,  §  1,  6  and  7.  If  there  was  no  time 
fixed  by  statute  for  holding  these  courts,  it  would  be  discretion- 
ary with  the  judges,  and  they  might  hold  these  courts  whenever 
they  saw  proper.  But  the  time  is  regulated  by  statute  (Clay's 
Dig.  288-9)  and  these  courts  can  hold  no  other  terms,  except  un- 
der particular  circumstances  prescribed  and  limited  by  law. — 
Clay's  Dig.  293,  §  24,  26,  27. 

While  thus  holding  special  terms,  they  lose  their  character  or 
pawer  of  courts  of  .general  jurisdiction,  and  become  for  the  time, 
courts  of  special  and  limited  jurisdiction,  and  every  fact  neces- 
sary to  confer  jurisdiction  must  affirmatively  appear  on  their  re- 
cords.— Dun  V.  State,  2  Pike,  supra. 

Such  is  not  the  case  with  the  Criminal  Couii;  of  Mobile.  There 
is  no  limitation  or  restriction  of  their  jurisdiction  at  their  terms 
of  special  adjournment. — See  acts  of  '46,  29,  §  3.  It  is  alto- 
gether discretionary  with  the  judge  when  he  holds  those  other 
terms,  provided  they  be  holden  by  special  adjournment  from  a 
regular  term.  This  court  has  all  the  power  at  an  adjourned 
term  which  it  has  at  a  regular  term,  and  while  so  sitting  retains 
its  power  as  a  court  of  general  jurisdiction. — Friar  v.  State,  S 
How.  422.  It  may  be  said  that  the  words  "  despatch  of  busi- 
ness," limit  them  to  unfinished  business. 

The  word  "  despatch,"  when  used  as  a  verb,  means,  among 
other  things,  "  to  finish."  But  in  the  third  section  referred  to, 
it.  is  evidently  used  as  a  substantive,  or  noun,  and  when  so  used 
means  "speedy  performance,  execution,  transaction  of  business," 
&c. 

The  word  "  special"  is  not  used  in  the  third  section  of  the  act 
of  1846,  establishing  the  Criminal  Court  of  Mobile.  It  is  used 
in  the  24th  section.  Clay's  Dig.  293,  authorizing  Circuit  Courts 
to  hold  "  special  sessions." 

Adjourned  terms  are  not  new  terms,  but  a  part  of  the  regular 
term. — Com.  v.  Sessions  of  Norfolk,  5  Mass.  435  ;  Mechanic's 
Bank  v.  Withers,  6  Wheaton  106. 

The  Circuit  Courts  have  the  power  of  jail  delivery. — Clay's 
Dig.  294,  §  30.     So  haa  the  Criminal  Com-t  of  Mobile.     These 
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commissioners  to  deliver  the  jails  have  the  power  to  originate 
business  as  well  as  to  try  those  cases  originated  by  other  justi- 
ces.—1  Chitty  Cr.  Law,  145-6 ;  2  Hawk.  Ch.  6,  §  2 ;  2  Hale 
34.  Under  a  commission  of  jail  delivery  the  justices  could  try 
110  one  who  was  not  either  in  actual  or  constructive  custody. — 1 
Chitty  145 ;  2  Hawk.  Ch.  6,  §  5 ;  4  Black.  271. 

COLEMAN,  J. — The  prisoner  was  convicted  of  the  offence 
ill  this  case  at  a  special  term  of  the  City  Court  of  Mobile.     The 
bill  of  indictment  was  found  by  a  grand  jury  organized  at  said  . 
term,  and  the  question  arises  whether  the  court  had  the  power  ■ 
to  originate  a  criminal  proceeding  at  said  special  term  1 

After  a  careful  examination  of  all  the  statutes  on  the  subject, 
we  are  satisfied  that  the  court  rightfully  exercised  jurisdiction  in 
the  matter. 

By  the  third  section  of  the  act  to  establish  a  Criminal  Court 
in  the  city  of  Mobile,  it  is  enacted  "that  said  court  shall  hold 
three  terms  in  each  year,  commencing  on  the  first  Mondays  Irj 
November,  February  and  June,  and  may,  by  special  adjourn-  - 
nient,  hold  such  other  terms  as  may  be  necessary  for  despatch  of 
business." 

The  fourth  section  of  the  act  declares  "  that  said  court  shall 
have  concurrent  jurisdiction  with  the  Circuit  Courts  in  the  ad- 
ministration of  the  criminal  law  in  said  county." 

By  the  act  of  1807  it  was  enacted,  that  a  special  session  of. 
any  Circuit  Court  may  be  held  by  order  of  the  judge  or  judges 
of  the  same,  whenever  it  may  be  necessary  for  the  trial  of  crim- 
inal causes  ;  and  the  act  of  1819  declares  that  said  judges  shall 
have  the  power,  on  the  application  of  any  person  charged  with  a 
criminal  offence,  to  hold  a  special  session  for  the  trial  of  such 
person. 

The  twenty-sixth  section  of  the  tenth  chapter  of   the  Penal 
Code  provides  for  the  empannelling  of  a  grand  jury  at  any  extra  ^ 
or  special  term  of  the  Circuit  Court. 

From  these  statutes  we  think  the- jurisdiction  of  the  court  in 
the  case  is  clearly  deducible. 

The  objection  that  the  record  does  not  showafiirmatively  that 
the  grand  jury  was  drawn,  summoned  and  empanneled 'according 
to  the  act,  cannot  be  supported.  It  has  been  uniformly  held  by 
|i)ii8  court  that  if  such  objection?  could  have  availed  the  defen- 
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dant,  they  should  have  been  pleaded  in  abatement. — The  State 
V,  Greenwood,  5  Per.  474 ;  The  State  v.  Pile  &  Pile,  5  Ala. 
72 ;  Shaw  v.  The  State,  18  ib.  547. 

The  defendant  moved  the  court  below  in  arrest  of  judgment, - 
on  the  ground  of  the  insufficiency  of  the  indictment.     The  part 
of  the  indictment  objected  to  reads  thus :  "  That  John  Nugent, 
late  of  said  county,  in  and  upon  one  Hannah  Smith,  (she,  the 
said  Hannah  Smith,  then  and  there  being  a  female  child  under  • 
the  age  of  ten  years,)  feloniously  did  make  an  assault,  and  her, . 
the  said  Hannah  Smith,  then  and  there  feloniously  did  abuse  in  - 
tlie  attempt  carnally  know.^^ 

The  indictment  is  founded  on  the  seventeenth  section,  third 
chapter  of  the  Penal  Code,  which  is  in  these  words :  "  Every 
person  who  shall  carnally  know,  or  abuse  in  the  attempt  to  car- 
nally know,  any  female  child  under  the  age  of  ten  years,  shall^ 
on  conviction,  be  punished  by  imprisonment  in  the  Penitentiary 
for  life."  We  think  the  indictment  fails  to  give  a  full  and  suf-- 
ficient  description  of  the  offence  in  omitting  to  specify  the  indi- 
vidual whom  the  defendant  attempted  to  carnally  know. .  The 
attempt  carnally  to  know  the  infant  constitutes  the  enormity  of^ 
the  offence,  and  the  indictment  ought  certainly  to  state  with  le- 
gal precision  and  certainty j.  upon  whom  the  attempt  was  made. 
The  rule  laid  down  in  the  standard  works  on  criminal  pleading^ 
as  to  the  statements  in  an  indictment,  is,  that  all  the  ingredients 
of  the  offence  with  which  the  defendant  is  charged,  the  facts,  cir- 
cumstances and  intent  concerning  it,  must  be  set  forth  with  cer- 
tainty and  precision.— Arch.  Cr.  PI.  28;  Chitty's  Cr.  PL  169.- 
The  rule  is  also  without  exception,  that  an  indictment  must  be 
certain  as  to  the  person  against  whom  the  offence  was  committed.  • 
In  indictments  for  offences  against  the  persons  or  property  of  in- 
dividuals, the  christian  name  and  surname  of  the  party  must  be 
stated,  if  known,  and  if  unknown,  as  in  the  case  of  the  murder 
of  a  stranger,  he  must  be  described  as  a  person  unknown. — 2  ' 
Hawk  C.  25,  §  71-2;  2  Hale  181;  Arch.  Cr.  PI.  45.  The 
omission  to  state  the  name,  or  stating  the  wrong  name,  is  fatal  to 
the  indictment.  The  Attorney  General,. however,  does  not  con- 
trovert the  law  referred  to,  but  contends  that  by  a  proper  con- 
struction of  the  indictment,  the  words  "  carnally  know"  must 
refer  to  Hannah  Smith,  We  are  unable  to  reacii  that  conclu- 
sdon.     Even  if  we  supply  the  word  to  before  the  words  "  carnal-  - 
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ly  know,"  in  the  indictment,  by  no  rule  of  grammatical  construc- 
tion or  legal  intendment,  can  we  say  they  refer  to  Hannah  Smith. 
The  judgment  below  is  reversed,  and  the <;ause  remanded,  that 
a  .good  indictment  may  be  found.  * 

DARGAN,  C.  J. — My  own  impressions,  uninfluenced  by  the 
opinion  of  my  brothers,  would  have  led  to  an  affirmance  of  the 
judgment,  but  as  I  cannot  say  that  my  mind  is  free  from  all 
doubt  as  to  the  sufficiency  of  the  indictment,  I  yield  to  their 
opinion,  and  join  in  reversing  the  judgment. 


FLANAGAN  vs,  THE  STATE. 

:  1.  An  indictment  for  an  assault  with  intent  to  murder  contained  two 
counts.  The  judgment  entry  recites  that  "the  State  moved  that  the 
defendant  be  tried  on  the  first  count  iu  the  indictment,  and  that  the 

•  second  count  be  postponed  until  the  first  is  disposed  of,  to  which 
there  was  no  dissent  by  the  defendant.''  On  the  trial  upon  the  first 
count,  the  jury  found  the  defendant  "guilty  as  charged  in  the  bill  of 
indictment,"  and  the  solicitor  afterwards  entered  a  nolle  prosequi  to 
the  second  count.  Jt  was  held,  1.  That  the  postponing  of  the  second 
count  until  the  first  was  disposed  X)f,  was  an  error  for  which  the 
judgment  of  conviction  must  be  reversed. 

2.  That  the  defendant  is  not  precluded  from  taking  advantage  of 'the 
error,  by  the  recital  in  the  judgmententry  that  he  did  not  dissent  from 
such  a  course  of  proceeding. 

.3.  That  if  the  defendant  had  consented  to  go  to  trial  on  one  count  only, 
yet  the  verdict,  being  general,  would  be  erroneous. 

•  4.  That  the  appellate  coiut  will  not  say,  that  the  defendant  was  not 

injured  by  the  error,  because  a  noZ/epros^^wi  was  afterwards  entered 
to  the  second  count. 

Error  to  the  Circuit  Court  of  Wilcox.     Tried  before  the 
..Hon.  E.  Pickens. 

'  Bagby  and  Stone,  for  plaintiff  in  ert'or  : 
1.  The  ancient  rule  was,  that  in  felonies,  particularly  6f  the 
.  higher  grades,  the  prisoner  was  fiot  permitted  to  make  consents 
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Which  operated  to  his  prejudice.  The  modern  rule  has  relaxed 
the  principle,  only  so  far  as  to  allow  him  by  express  consent  to 
waive  any  of  his  right^ 

2.  In  this  case  the  d Aidant  was  indicted  for  two  distinct 
felonies  in  one  indictmentr  It  is  not  material  that  the  several 
counts  charge  him  with  an  offence  of  the  same  grade  against  the 
same  person.  The  law  must  regard  them  as  distinct  offences. 
The  indictment  is  carved  into  two  cases,  and  one  of  them  post- 
poned, upon  which  he  is  subject  to  be  twice  tried,  and  that  with- 
out his  consent.  'Upon  this  indictment,  thus  divided,  he  could 
be  twice  jeoparded,  and  might  be  twice  convicted.  It  does  not 
cure  the  error  that  a  nolle  prosequi  was  afterwards  entered  as 
to  the  remaining  count.  The  decision  must  have  been  correct  at 
the  time,  and  cannot  be  remedied  by  the  action  of  the  solicitor 
after  the  conviction.  The  law  is  very  jealous  of  the  life  and 
liberty  of  the  citizen.— -Slack  v.  State,  6  Ala.  676,  on  p.  678-9, 
particularly  the  latter  ckuse  ;  The  People  v.  McKay,  18  Johns. 
212,  on  p.  £18,;  see  also,  Kreps  v.  State,  8  Ala.  951,  on  p.  956. 

3.  We  are  able  to  find  no  adjudged  State  cases  in  point.  This 
is  a  strong  argument  in  our  favor ;  for  if  the  principle  existed,  it 
would  somewhere  be  expressed. 

4.  Even  in  civil  suits,  the  law  will  not  tolerate  the  splitting 
up  of  cases,  and  the  rendering  of  more  than  one  judgment  in  the 
same  cause.  The  unity  of  proceedings  in  law  courts  is  always 
preserved. — Givens  v.  Robbins,  5  Ala.  676;  Edwards  v.  Lewis, 
18  ib.  494. 

Attorney  General,  for  the  State  : 

I.  The  first  assignment  of  error  is,  that  the  Circuit  Court 
erred  in  permitting  the  trial  to  proceed  on  one  count,  and  post- 
poning the  second. 

1.  The  attorney  for  the  State  has  the  power  to  elect  upon  whicli 
count  in  an  indictment  he  will  proceed^  and  abandon  the  others. 
This  poAver  arises  from  the  very  nature  of  his  office. — Common- 
wealth v.  Tuck,  20  Pick.  366;  1  Chitty's  C.  L.  249. 

2.  Although  the  State's  counsel  propjosed  simply  to  postpone 
the  second  count,  yet  the  legal  effect  and  operation  of  that  course 
was  an  election  on  his  part  to  proceed  on  the  first  count,  and 
a\3andon  the  second. — Burk  v.  State,  2  Hai:.  &  J.  426-32. 

3.  The  offence  is  the  same  in  both  .counts.     Suppose  .the  dc.^ 
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fendmnts  below,  Flanagan  and  Wright,  should  hereafter  be  tried 
on  the  second  count,  which  was  postponed,  could  one  plead  suc- 
cessfully a  former  conviction  for  the  same  pffence,  and  the  other 
a  former  acquittal  1  The  constitutio^says,  that  "  no  person 
shall,  for  the  same  offence,  be  twice  ^R  in  jeopardy  of  life  or 
limb."  The  court  is  bound  judicially  to  know  that  the  defend- 
ant in  this  court,  Flanagan,  is  charged  with  the  commission  of 
the  same  offence  in  both  counts — the  one  upon  which  he  was 
tried,  and  in  the  one  postponed.  There  would  be  no  doubt  then 
but  that  the  plea  of  former  conviction  would  be  sustained  as  to 
Flanagan,  upon  a  trial  hereafter  upon  the  second  count.  As  to 
Wright,  the  party  acquitted  on  the  trial  below,  he  is  charged 
differently  in  the  two  counts.  In  the  first,  as  principal  in  the 
second  degree,  and  in  the  second  as  accessory  before  the  fact. 
He  was  acquitted  on  the  count  charging  him  as  principal ;  and 
the  rule  is,  that  an  acquittal  as  principal  will  bar  an  indictment 
as  accessory  before  the  fact,  for  the  same  offence. — 4  Black. 
Com.  28,  top  p.;  12  Ala.  462 ;  U.  States  v.  Keen,  1  McL.,  445. 

4.  Neither  of  the  defendants  below  was  injured  by  a  trial  on 
tbe  first  count,  and  postponing  the  other.  If  the  second  count 
had  been  for  an  offence  of  milder  punishment,  the  case  might 
have  been  different;  but  the  pimishmcnt  is  the  same  in  both 
counts.  Accessories  are  punished  as  principals. — Clay's  Dig. 
416,  §  30;  1  Russ.  on  Cr.  32;  4  Black.  Com.  39;  12  Ala.  402; 
U.  States  V.  Keen,  1  McL.  447. 

0.  If  any  error  has  intervened  in  postponing  the  second  count, 
it  cannot  be  heard  until  they  are  tried  on  that  count. — State  v. 
Willingham,  4  Ala,  539. 

II.  The  second  assignment  of  error  is,  that  the  verdict  was 
general,  when  it  should  have  been  restricted  to  the  first  count. 

The  second  count  was  by  legal  operation  abandoned,  and  stood 
as  if  the  jury  had  found  the  indictment  a  true  bill,  as  to  the  first 
count  onlv.  The  first  count  was  the  whole  indictment., — Supra^ 
Har.  &  J.  432. 

III.  The  third  assignment  is,  that  a  nolle  prosequi  was  not 
entered  until  after  verdict. 

I  have  attempted  to  show  that  the  second  count  was  virtually 
abandoned  before  the  jury  were  sworn  and  empannelled ;  but  if 
abandoned  after  verdict,  it  is  good. — Young  v.  The  King,  3 
Term  R.  lOTj  Commonwealth  v.  Tuck,  20  Pick.  367. 
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CHILTON,  J. — The  record  of  the  conviction  of  the  plaintiiF 
in  error  is  in  a  very  confused  state.  No  plea  or  issue  appears 
in  it,  nor  does  it  appear  that  he  was  ever  arraigned.  The  only 
evidence  afforded  as  to  the  issue  tried  by  the  jury,  is  found  in  the 
judgment  entry,  which  recites  that  *'  the  defendants  came  in 
their  proper  person,  also  their  attorneys ;  and  the  defendant, 
O.  H.  P.  Wright,  demurred  to  the  first  count  in  the  bill  of  in- 
dictment, which  having  been  argued  by  counsel,  is  overruled  by 
the  court.  The  State  then  moved  that  the  defendant  be  tried 
on  the  first  count  in  the  indictment,  and  that  the  second  count 
be  postponed  until  the  first  is  disposed  of,  to  which  there  was  no 
dissent  by  the  defendants  ;  and  thereupon  the  State  announced 
itself  ready  for  trial  on  the  first  count  of  the  bill  of  indictment, 
and  the  defendants  did  the  like,  whereupon  came  a  jury,  to-wit, 
&c.,  who  having  been  duly  elected,  tried  and  sworn  well  and 
truly  to  try  the  issue  joined,  upon  their  oaths  say,  that  they  find 
i\\Q  defendant,  Francis  L.  Flanagan,  guilty  as  charged  in  the 
bill  of  indictment,  and  that  they  find  the  other  defendant,  0.  H. 
P.  Wright,  not  guilty.*'  The  court  upon  this  finding  proceeded 
to  sentence  Flanagan  to  five  years  imprisonment  in  the  peni- 
tentiary, and  the  record  then  states,  that  "  the  solicitor,  by 
leave  of  the  court,  enters  a  nolle  prosequi  as  to  the  remaining 
count ;"  and  thereupon  the  defendant,  Wright,  was  discharged. 

Although  there  is  much  plausibility  in  the  position  assumed 
by  the  Attorney  General,  that  the  postponing  of  the  second 
count  until  the  first  was  disposed  of,  amounted  to  an  abandon- 
ment by  the  solicitor  of  the  second  count,  we  do  not  think  the 
record  will  bear  him  out  hi  that  construction.  That  distinctly 
informs  us  that  the  second  count  was  merely  postponed  (delayed 
or  deferred)  to  a  future  period,  and  that  period  is  designated ; 
namely,  until  after  the  first  count  is  disposed  of.  How  then  can 
we  say  it  was  abandoned?  The  fact,  moreover,  that  the  soli- 
citor afterwards  entered  a  nolle  prosequi  as  to  the  second  count, 
shows  that  he  did  not  abandon  it. 

It  is  not  contended  by  the  learned  counsel  for  the  State,  that 
an  indictment  containing  several  counts  can  thus  be  split  up,  and 
that  the  defendant  may  be  tried  upon  the  second  count  after  a 
trial  and  conviction,  or  acquittal  upon  the  first.  This  would 
manifestly  be  putting  the  prisoner  twice  in  jeopardy  for  the 
same  offence,  and  would  amount  to  a  palpable  violation  pf  liig 
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'constitutional  rights.     This  was  clearly  an  error.     But,  it  is 
fnaid,  that  to  this  "there  was  no  dissent  by  the  defendants." 
Whether,  if  they  had  given  their  assent  directly  and  positively 
to  this  mode  of  trial,  the  prisoner  would  have  been  concluded  by 
.'it,  and  estopped  from  pleading  the  former  conviction  in  bar  of  a 
subsequent  prosecution,  it  is  not  material  now  to  inquire.     The 
language   here    employed  dees  not  justify  the  court  in  con- 
cluding that  any  such  assent  was  given  as  should  conclude  the 
i  defendant.     However  true  it  may  be,  as  a  rule  governing  syn- 
i  tactical  construction,  that  the  use  cf  two  negatives  constitutes 
an  affirmative,  it  would  be  very  unsafe  in  legal  proceedings,  in- 
volving the  lives  or  liberties  of  the  citizens,  to  rely  upon  such 
grammatical  refinements  in  arriving  at  the  true  meaning  of  seii^ 
tences.     The  most  that  may  be  safely  predicated  of  the  nega- 
tives here  used  is,  that  the  defendant  said  nothing  when  the 
court,  upon  the  motion  of  the  solicitor,  ordered  that  he  should  be 
tried  upon  the  first  count,  postponing  the  second  until  that  was 
dis|X)sed  of.     Let  us,  however,  concede  tlmt  the  prisoner  did 
consent  to  go  to  trial  upon  one  count  only,  the  other  being  held 
uvcr  him  for  future  action.    This  would  not  relieve  the  case  from 
verror,- since  the  jury  find  hire  guilty  generally  upon  the  whole 
"  indictment ;  whereas  it  is  clear  that  if  he  pleaded- to  either  count, 
he  was  not  called  upon  to  respond  to  the  second,  and  did  Jiot 
plead  to  that.     So  that,  as  the  record  now  presents  the  case,  the 
jn-isoner  was  convicted  upon  a  count  upon  which  he  was  not  ar- 
raigned, and  to  which  he  ne\->2r  pleaded  .^ 

But,  it  is  argued,  he  has  not  sustained  any  injury  from  the 
■  error  complained  of,  since  the  two  counts  embrace  substantially 
the  same  charge^  and  a  nolle  prosequi  having  been  entered  as  to 
the  second  count,  he  is  in  no  danger  of  again  being  tried  upon 
that.     In  response  to  this,  we  have  only  to  say,  that  iu  casei>  of 
this  magnitude,  which  are  made  felonies  by  the  statute,  involv- 
ing, as  we  have  said,  the  liberty  of  the  citizen,  the  court  will  not 
bu  astute  in  speculating  upon  the  chances  of  injury  to  the  ac- 
cused, in  order  to  sustain  a  conviction  effected  under  such  cir- 
cumstances, under  a  practice  not  warranted,  as  far  as  our  re- 
*'  .searches  extend,  by  any  precedent,  and  certahily  opposed  in  it^ 
J 'tendency  to  the  fundamental  law  of  the  land.     It  is  impossible 
•■»4V)r  us  to  say  what  ^ffect  these  irregularities  may  have  had  upon 
••:ili*.fiftding  of  the  jury,  or  that  their  verd^'t  was  wholly  unhi- 
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fluenced  by  them.  Neither  can  we  say  that  the  defence  may 
not  have  been  influenced  prejudicially  to  the  prisoner,  by  trying 
him  upon  one  count,  while  the  other  was  held  over  him  for  fu- 
ture action. 

The  court  is  unanimous  in  the  opinion,  that  the  sentence  of 
conviction  must  be  reversed,  and  the  cause  remanded,  that  the 
prisoner  may  be  again  tried  upon  the  first  count  in  the  indict- 
ment. The  usual  order  will  be  made  for  remanding  the  prisontr 
to  the  appropriate  county  for  trial. 

Judgment  accordingly. 


FLAKE  vs.  THE  STATE. 

1.  All  indictment  for  playinc:  cards  "at  a  public  place"  is  good. 

2.  An  infirmary  is  a  public  place  within  the  statute  against  gaming.' 

Error  to  the  Circuit  Court  of  Barbour.     Tried  before  the  ■ 
Hon.  John  D.  Phelan. 

•  The  indictment  in  this  case  was  for  playing  cards  "  at  a  pub- 
lic place."  The  proof  showed  that  the  playing  took  place  in  a 
lower  room  of  a  certain  building  in  Eufaula,  which  room  with  an 
adjoining  one  Vfas  used  as  an  infirmary  by  defendant,  who  was 
;i  physician.  .  It  was  also  proved  that  the  defendant  had  adver- 
tised that  he  had  established  an  infirmary,  into  which  he  would 
receive  and  treat  diseased  negroes,  but  the  particular  building" 
in  which  the  patients  would  be  placed  was  not  advertised.  The 
court  charged  that  the  place  above  described  was  a  public  place. 

P.  T.  Sayre,  for  plaintiff  in  er^r. 

The  Attorney  Gekeral,  for  the  State. 

3)ARGAN,.  C.  J. — The  indictment  in.  this  case  is  good  ac- 
cording to  the  case  of  Roquemore  v.  State;  and  we  think,  that 
the  place  at  which  the  playin?  took  place  is  a  public  place  with- 
in the  moaning,  of  the  act» 
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H.  In  aa  indictment  for  permitting  a  gaming  table  to  be  exhibited  aud 
carried  on  in  a  house  occnpied  by  the  defendant,  it  is  not  necessary 
to  aver  that  the  defendant  does  not  come  within  the  proviso  of  the 
statute.— Clay's  Dig.  434,  §  16. 

2.  When  a  new  offence  is  created  by  statute,  an  indictment  which  de- 
scribes the  offence  in  the  language  of  the  statute  is  sufficient. 

:3.  An  indictment  under  the  statute  againstipermitting  gaming  tables  to 
be  exhibited,  need  not  allege  the  name  of  the  person  by  whom  the 
table  was  exhibited,  nor  that  his  name  isxmknown. 

Error  to  the  Circuit  Ceurt  of  Montgomery.  Tried  before 
the  Hon.  John  D.  Phelan* 

Watps,  Judge  &  Jackson,  for  plaintiff  in  error : 

1.  The  indictment  in  this  ease  is  framed  under  the  16th  sec- 
tion of  the  6th  chapter  of  the  Penal  Code,  (Clay's  Dig.  434)  and 
is  defective  and  insufficient  in  not  setting  forth  the  facts  and  cir- 
'Cumstances  constituting  the  offence. 

2.  In  framing  an  indictment  under  a  statute  it  is  not  always 
sufficient  to  pursue  the  very  words  of  the  statute,  unless,  by  so 
■doing,  the  fact  in  the  doing  or  not  doing  of  which  the  offence  con- 
sists, be  fully,  directly  and  expressly  alleged,  without  uncertain- 
ty or  ambiguity. — Turnipseed  v.  State,  6  Ala.  664 ;  State  v. 
Brown,  4  Por.  410 ;  Williams  v.  State,  15  Ala.  259 ;  Beasly 
v.  State,  decided  at  the  last  term,  *nd  Nugent  v.  State,  decided 
at  the  present  term. 

3.  In  prosecutions  against  persens  for  gaming,  or  for  keeping 
or  exhibiting  gaming  tables,  we  have  remedial  statutes,  stating 
what  shall  be  sufficient  for  the  indictments  to  charge. — Clay's 
Dig.  433,  §  11,  15.  But  there  is  no  remedial  statute  applica- 
ble to  prosecutions  for  kqpwingly  permitting  gaming  tables  or 
banks  to  be  exhibited  and  carried  on  in  one's  house  or  premises. 
Consequently  an  indictment  for  such  offence  should  be  framed 
according  to  the  rules  of  criminal  pleading  at  the  common  law. 

4.  The  indictment  in  this  case  is  fatally  defective  in  not  char- 
ging that  the  faro  bank  was  kept  or  exhibited  by  some  person  or 
persons,  and  the  name  or  names  of  the  person  or  persons,  if 
faiown,  should  have  been  stated,  and  if  unknown  it  should  have 


JUNE  TERM,  1851.  653 


Clark  V.  The  State. 


been  so  stated.— Ball  v.  State,  Y  Black.  242 ;  Butler  v.  State, 
•6  Blackf.  280  ;  State  v.  Irvin,  il>.  343,  and  State  v.  Davis,  7 
Ohio  204,  which  is  precisely  in  point. 

5.  Every  fact  stated  in  the  indictment  may  bo  true,  and  yet 
the  defendant  be  legally  not  guilty.  For  aught  this  court  can 
'know,  a  faro  bank  may  be  exhibited  or  Carried  on  in  a  different 
mode  and  sense  from  that  prohibited  by  the  statute.  It  is  not 
charged  to  have  been  exhibited  and  carried  on  for  gaming,  and 
that  is  what  was  intended  to  be  prohibited  by  the  statute.  And 
no  person  being  charged  to  have  exhibited  and  carried  it  on,  it 
may  have  been  dofie  by  a  slave,  and  if  so,  no  indictment  for  it 
would  lie. — Clay's  Dig.  445,  §  42. 

C.  The  indictment  is  bad  for  another  reason.  It  does  not  neg- 
ative the  proviso  contained  in  the  section  creating  the  offence. — 
Clay's  Dig.  434,  §  1&.  True,  the  proviso  is  not  in  the  same 
clause  which  creates  the  offence,  but  it  is  in  the  same  section, 
and  is  incorporated  in  the  enacting  clause  "by  words  of  ifefer- 
«nce."— Arch.  Cr.  PI.  49,  52.  .■  Uiitm 

Attorney  General,  ibr  the  State  : 

1.  The  demurrer  to  the  first  count  in  the  indictment  was  pro- 
perly overruled.  The  offence  is  set  out  in  the^vords  of  the  stat- 
ute, (Clay's  Dig.  433-4,  §  12  and  16)  and  the  indictment  con- 
tains every  averment  necessary  to  be  made. — Com.  v.  Maddox, 
2  Vir.  Cas.  19  ;  Com.  v.  Lampton,  4  Bibb  262 ;  Com.  v.Crup- 
•per,  3  Dana,  466  ;  Com.  v.  Enghsh,  Lit*  Sel.  Cas.  417  ;  Mon- 
tee  V.  Com.  3  J.  J.  Marsh.  133  ;  State  v.  Dale,  3  Blackf.  294  ; 
State  V.  Bougher,  ib.  307  ;  State  v.  Weaks,  7  Humph.  522 ; 
€ovy  V.  State,  4  Por.  186 ;  State  v.  Mitchell,  6  Mo.  147  ;  State 
V.  Whitworth,  8  Por.  440  ;  1  Russ.  on  Crimes,  299-300,  in 
note. 

2.  The  proviso  in  the  16th  section,  (Clay's  Dig.  434)  is  nx)t 
descriptive  of  the  offence,  and  is  matter  of  defence,  and  need  not 
be  negatived  in  the  indictment. — See  the  correct  rule  laid  doAvii 
in  Arch.  52 ;  2  Hawk.  Ch.  25,  §  113 ;  1  Chitty  Cr.  Law,  284 ; 
2  Strange  1101;  1  Lord  Raymond,  120  ;  1  East  647,  note  ;  1 
Chitty  PI.  229  J  2  Pick.  R.  141 ;  2  Nott  &  McCord,  365  ;  18 
Verm,  197;  17  ib.  149;  1  John.  513;  3ib.  438;  4ib.  304. 

COLEMAN,  J. — The  inxlictment  in  this  case  charges  that 
"*'  the  defendant,  being  Ih^  occupant  of  a  certain  house  at  the 
36 
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race  track,  near  the  city  of  Montgomery^  in  said  coimty,  did 
then  and  there  unlawfully  and  knowingly  permit  and  suffer  a 
certain  gaming  table,  called  a  faro  bank,  to  be  exhibited  and  car- 
vied  on  in  said  house,  by  him  the  said  John  Clarke,  so  occupied 
ai  aforesaid." 

The  indictment  is  founded  on  the  16th  section,  chap.  6th,  of  the 
Penal  Code,  in  these  words  :  "If  any  owner  or  occupant  of  any 
liouse,  out  house,  or  other  building,  booth  or  tent,  shall  knowing- 
ly permit,  or  suffer  any  of  the  tables,  or  banks,  particularly  or 
generally  described  as  aforesaid,  to  be  carried  on  or  exhibited  in 
liis  house,  out  house,  or  building,  booth  or  tent,  and  be  thereof 
convicted,  he  shall  be  fined  in  a  sum  not  exceeding  two  thousand 
dollars :  Provided,  always,  that  if  any  owner  or  occupant  of  any 
house,  out  house,  or  other  building,  booth  or  tent,  shall  give  in- 
farmation  to  any  judge  or  justice  of  the  peace  of  the  proper 
county,  against  any  person  keeping,  exhibiting,  or  concerned  or 
interested  in  said  table  or  bank,  within  six  days  after  the  same 
comes  to  his  knowledge,  he  or  they,  so  informing,  shall  not  be  li- 
able to  the  penalties  of  this  section. 

That  part  of  the  act  above  referred  to,  which  describes  the 
banks  or  tables,  is  in  these  words  :  "  If  any  person  shall  here- 
after be  guilty  of  keeping  or  exhibiting  any  gaming  table,  called 
A  B  C,  or  E  O,  or  Roulette,  or  Rowley  Powley,  or  Rouge  et 
Noir,  or  Thimbles,  sometimes  called  Three  Ticket  Lottery,  or 
Chuckerluck,  or  Faro  Bank,"  &c. 

1.  It  is  contended  that  the  indictment  is  defective  because  it 
does  not  negative  the  proviso  contained  in  the  statute  creating 
the  offence.  The  rule  on  this  subject  is,  that  if  there  be  any 
exception  contained  in  the  same  clause  of  the  act  which  creates 
the  offence,  the  indictment  must  show  negatively  that  the  defen- 
dant does  not  come  within  the  exception. — Arch.  52.  But  where 
tlie  act  contains  provisoes  and  exceptions  in  distinct  clauses,  it  is 
not  necessary  to  state  in  the  indictment  that  the  defendant  does 
not  come  within  the  exception,  or  to  negative  the  proviso  it  con- 
tains.— 1  Chitty's  Cr.  L.  283.  Nor  is  it  even  necessary  to  al- 
lege that  the  defendant  is  not  within  the  benefit  of  its  provisoes, 
though  the  purview  should  expressly  notice  them,  as  by  saying 
that  none  shall  do  the  act  prohibited,  except  in  the  cases  hereinaf- 
ter excepted  ;  (Hawk.  b.  2,  c.  25,  §  113,)  for  all  these  are  mat- 
Wa  of  defence,  which  the  prosecutor  need  not  anticipate,  but 
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Tvhich  the  prisoner  must  prove. — 2  Burr,  1037  ;  5  T.  R.  83.  In 

an  indictment  against  the  receiver  of  stolen  goods  on  the  stat- 
ute of  Ann,  whereby  he  is  made  liable,  if  the  principal  is  not  taken, 
it  is  not  necessary  to  aver  that  the  principal  is  not  taken  ;  or 
on  the  statute  22  George  III,  to  state  that  the  principal  has  not 
been  convicted. — 2  Lord  Raymond,  1378  ;  5  T.  R.  83  ;  2  Leach 
578.  We  think  it  clear  in  this  case,  that  the  proviso  is  not  m. 
the  same  clause  which  enacts  the  offence,  and  under  the  author- 
ities cited  the  matter  of  defence  in  the  proviso  was  such  as  the 
prisoner  must  prove. 

2.  It  is  contended  that  the  indictment  is  defective  in  not  set- 
ting forth  the  facts  and  circumstances  constituting  the  offence, 
•and  particularly  in  not  stating  that  the  faro  bank  was  kept  or 
exhibited  by  some  person,  and  that  the  name  of  the  person  should 
have  been  stated  if  known,  and  if  unknown  it  should  have  been 
so  stated. 

It  has  been  repeatedly  held  by  this  court,  that  w^here  a  stat- 
ute creates  a  new  offence,  all  the  law  requires  is  a  description  of  the 
©ffence  in  the  indictment  in  the  terms  of  the  statute  enacting  it. 
—State  V.  Duncan,  9  Por.  260 ;  State  v.  Briley,  8  ib.  474  ; 
State  V.  Click,  2  Ala.  26.  As  an  exception  to  this  general 
rule  it  was  held  that  it  is  n©t  always  sufficient  to  pursue  the  very 
words  of  the  statute,  unless  by  so  doing  you  fully,  directly  and 
expressly  allege  the  facts,  in  the  doing  or  not  doing  of  which  the 
offence  consists. — State  v.  Brown,  4  Por,  413.  There  seems  to 
be  some  conflict  in  the  decisions  on  the  question  whether  the  in- 
•dictment  should  state  the  name  of  the  person  exhibiting  the  ga- 
ming table,  &c.  In  Ball  v.  State,  (7  Blackf.  242,)  it  was  held 
that  an  indictment  against  a  person  for  suffering  gaming  in  his 
grocery,  should  give  the  ^ames  of  the  persons  who  played,  or 
state  their  names  to  be  unknown.  The  court,  in  giving  this 
opinion,  refer  to  two  decisions  to  support  it,  Butler  v.  State,  5 
Blackf.  280,  and  the  State  v.  Irvin,  ib.  343.  We  find,  on  ex- 
amining these  cases,  that  they  were  on  indictments  for  gaming, 
and  not  for  permitting  gaming  to  be  carried  on  in  a  house,  &c. 
In  the  case  of  State  v.  Dale,  (3  Blackf.  294,)  it  was  held  that 
in  an  indictment  for  permitting  gaming  in  a  licensed  grocery,  it 
is  not  necessary  to  set  forth  the  game  that  was  played.  In  the 
Commonwealth  v.  Lampton,  (4  Bibb  261)  it  was  held  that  on  an 
indictment  for  suffering  gaming  in  defendant's  house,  it  was  not 
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necessary  to  set  forth  the  names  of  those  engaged  in  the  gaming. 
The  same  principle  was  established  in  English  v.  Commonwealth, 
(Lit.  Sel.  Cases,  417.)  In  Commonwealth  v.  Crupper,  (3  Da- 
na, 466,)  it  was  decided  on  a  charge  for  keeping  a  gambling 
house,  that  the  indictment  will  be  good  without  specifying  the 
sum  that  was  lost  and  won,  and  by  whom  it  was  lost  and  won. 
The  same  rule  was  fully  aflSrmed  in  Montee  v.  Commonwealth, 
(3  J.  J*  Marshall,  133.)  In  England,  in  an  indictment  for 
keeping  a  common  gaming  house,  it  has  never  been  held  neces- 
sary to  state  the  names  of  the  persons  gaming. — Arch.  753,  and 
the  numerous  cases  there  cited.  In  Rex  v.  Taylor,  3  B.  &  C. 
502,  Holroyd,  J.,  said  that  it  would  be  sufficient  merely  to 
have  alleged  that  the  tlefendant  kept  a  common  gaming  house. 

In  this  case,  the  charge  in  the  indictment  that  defendant  suf- 
fered a  gaming  table,  called  a  faro  bank,  to  be  carried  on  and 
exhibited,  &c,,  necessarily,  and  according  to  the  plain  meaning 
of  the  words,  implied  that  it  was  exhibited  by  some  person  for 
gaming.  The  specific  table,  to  wit,  a  faro  bank,  is  stated  in  the 
indictment,  and  if  a  further  description  were  required,  it  might 
be  well  asked,  where  ought  the  description  to  stop.  Must  a 
particular  description  of  the  table,  and  that  money  was  won  and 
lost  thereon  on  the  turning  of  cards,  be  given  to  show  that  it  was 
a  faro  bank  1 

We  have  already  seen  that,  according  to  the  great  weight  of 
authorities,  it  was  unnecessary  to  state  the  name  of  the  person 
exhibiting  the  gammg  table. 

Let  the  judgment  be  affirmed. 


MORGAN  vs.  THE  STATE. 

I.  When  it  is  alleged  in  the  commencement  of  an  indictment  that  "  the 
'  grand  jurors  for  the  State  of  Alabama  upon  their  oaths  present,"  &c. 
and  the  name  of  the  proper  county  is  stated  in  the  caption,  the  pro- 
ceedings are  sufHcienily  certain,  although  it  is  not  averred  in  tlie  in- 
dictment that  such  grand  jurors  were  selected,  empannelled,  sworn 
and  charged  to  inquire  for  the  body  of  the  county. 
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2.  All  objection  to  the  formation  of  the  grand  jury  cannot  be  raised 
for  the  first  time  in  the  appellate  court. 

3.  The  addition  of  the  county  of  the  defendant's  residence  is  mere  mat- 
ter of  form,  and  the  failure  to  aver  it  does  not  affect  the  validity  of 
an  indictment. 

Error  to  the  City  Court  of  Mobile.  Tried  before  the  Hon. 
Alex.  McKinstry. 

Jewett,  for  plaintijQF  in  error  : 

A  grand  jury  of  good  and  lawful  men  of  the  county  for  which 
the  court  is  held,  shall  be  returned  agreeably  to  law,  at  each 
term,  who  shall  inquire  and  true  presentments  make  of  all  ciumes, 
&c.,  committed  in  their  county,  and  such  offences  the  court  has 
jurisdiction  to  try. — Clay's  Dig.  294,  §  32. 

An  indictment,  in  its  caption,  must  state  the  jurors  by  whom 
it  was  found. — Wheat.  Crim.  L.  63;  McClure  v.  State,  1  Yerg. 
260;  1  Ch.  Crim.  L.  333;  5  How.  Miss.  32;  Peck's  R.  140-66- 

If  the  caption  omit  to  state  that  the  jurors  are  of  the  county 
aforesaid,  the  indictment  will  be  vicious. — Wheat.  Crim.  L.  65; 
Tipler  v.  State,  Peck's  R.  8  ;  Cornell  v.  State,  Martin  &  Yerg. 
147;  Bacon's  Ab.  93;  Woodside  v.  State,  2  How.  Miss.  655;  1 
Chitty's  Crim.  L.  333. 

In  an  indictment  nothing  can  be  taken  by  intendment. — 3 
Stew.  130;  State  v.  Coleman,  3  Ala.  15. 

In  an  indictment  there  must  be,  to  the  name  of  the  defendant, 
an  addition  of  his  residence.  The  county  must  be  distinctly 
laid.— 1  Ch.  Crim.  L.  208-9-10;  2  ib.  1-2-3;  3  ib.  750;  Arch. 
Crim.  PI.  36. 

Where  a  positive  fact  is  averred,  it  should  be  stated  to  be 
done  then  and  there,  after  the  county,  &c.,  have  been  clearly 
expressed  in  the  body  of  the  indictment. — Ch.  Gen.  Law,  198  ; 
Com.  Dig.,  Indict.,  G.  1;  1  Sess.  Cas.  178. 

The  words,  then  and  there,  referring  to  the  county  in  the  mar- 
gin, is  not  a  sufficient  laying  of  the  venue. — Kennedy  v.  Common- 
wealth, 3  Bibb.  490;  2  Hawk.  348;  Addison,  71;  3  Modern,  265. 

Time  and  place  must  be  attached  to  every  material  fact  aver- 
red in  an  indictment. — Arch. Crim.  PI.  46,  and  references  therein. 

Attorney  General,  for  the  State  : 

The  principal  objection  to  this  indictment  is,  that  the  body  of 
the  indictment  does  not  show  that  the  grand  jury  who  found  the 
bill  were  chosen,  sworn,  &.c.  for  the  county  of  Mobile. 
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1.  It  is  the  oflElce  of  the  caption  to  show  in  what  county  th& 
indictment  was  found  and  returned  by  the  grand  jury,  and  this 
need  not  be  repeated  in  the  body  of  the  indictment. — Dean  v. 
State,  Martin  &  Yerg.  127;  see  Meig's  Dig.,  Indictment. 

The  fact  that  the  indictment  does  not  show  that  the  gi'and 
jury  were  empannelled  and  sworn  to  inquire  of  crimes  and  offen- 
ces committed  within  the  body  of  the  county,  is  not  error. — 
Hurley  v.  State,  6  Ohio,  405. 

In  this  respect  the  indictment  is  in  strict  conformity  to  tho- 
English  common  law  precedents. — See  forms  in  2  Chitty  Cri.  L.. 
1-2,  &c.,  and  also  see  State  v.  Nixon,  18  Ver.  70 ;  State  v. 
Harden,  1  Brev.  47;  State  v.  Sanderlin,  6  Ham.  285 ;  State  v- 
Long,  1  ib.  386. 

Where  it  appears  from  any  part  of  the  record,  that  the  grand 
jury  were  sworn,  &c.,  returned  the  bill,  &c.,  the  indictment  is- 
regularly  in  court. — State  v.  Lassly,  7  Por.  527. 

The  grand  jury  are  sworn,  &c.  for  a  particularly  county,  and 
if  the  caption  or  historical  part  of  the  indictment  shows  this,  the 
body  of  the  indictment  need  not. — Clay's  Dig.  294,  §  32. 

2.  No  objection  can,  for  the  first  time  in  this  court,  be  taken 
to  the  manner  in  which  the  grand  jury  were  empannelled,  drawn, 
&c.  Pleading  to  the  indictment  admits  its  genuineness. — State 
V.  Shaw,  18  Ala.  (Jan.  Term,  1851;)  State  v.  Clarkson,  3  ib.  378. 

3.  It  is  said  that  the  words,  then  and  there,  are  more  certain 
than  a  repetition  of  the  time  and  place. — 1  Chitty  Cri.  L.  221 ; 
Arch.  Cr.  PI.  39.  "  Then  and  there"  refers  to  the  venue  in  the 
margin. — State  v.  Harden,  1  Brev.  47. 

4.  The  words,  "  within  said  county,"  are  equivalent  to  late 
of  said  county. 

CHILTON,  J. — The  first  and  principal  objection  to  this  in- 
dictment is,  that  in  its  commencement  it  states  that  "  the  grand 
jurors  for  the  State  of  Alabama  upon  their  oath  present,"  &c., 
instead  of  the  averment  that  such  grand  jurors  were  elected, 
empannelled,  sworn  and  charged  to  inquire  for  the  body  of  Mo- 
bile county.  The  indictment  conforms  to  the  English  common 
law  precedents,  which  usually  commenced,  "  the  jurors  for  our 
Lord  the  King,  upon  their  oath  present,"  &c. — 2  Chitty's  Crim. 
L.  1-2.  In  England,  however,  as  in  this  country,  the  caption 
shows  the  court  in  which  the  proceedings  were  had,  as  well  as 
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the  jurors  by  whom  the  indictment  was  found,  and  this,  althougli 
no  part  of  the  indictment,  makes  the  proceedings  suflSciently 
certain. — See  1  Chitty's  Crim,  L.  326-7-8,  and  cases  cited. 
Objection  is  taken  to  the  caption  in  this  case,  that  it  is  but  the 
certificate  of  the  clerk,  and  not  a  transcript  from  the  record  of 
the  City  Court ;  but  the  objection  is  not  sustained  by  the  record, 
a  portion  of  which  record  the  clerk  duly  certifies  it  is.  We 
cannot  indulge  a  presumption  against  the  verity  of  his  certifi- 
cate, as  to  what  constitutes  the  record,  and  consequently  must 
treat  the  caption  as  properly  constituting  a  portion  of  it. 

In  the  State  v.  Lassley,  7  Port.  526,  it  was  held,  that 
where  it  appears  from  an  entry  on  the  record,  that  the  grand 
jury  elected,  empannelled,  sworn  and  charged,  returned  a  bill  of 
indictment  into  court,  it  must  be  intended  to  have  been  done  as 
the  law  requires,  the  reverse  not  being  shown  by  plea,  &c.  In 
the  case  before  us,  the  defendant  below  treated  the  indictment 
as  having  been  properly  found  and  returned,  by  his  plea  of  not 
guilty.  If  he  desired  to  take  advantage  of  any  irregularity  in 
the  formation  of  the  grand  jury,  he  should  have  done  so  by  an 
appropriate  plea.  It  is  well  settled,  that  he  cannot  raise  the 
objection  for  the  first  time  in  this  court. — State  v.  Clarkson,  3 
Ala.  378 ;  State  v.  Shaw,  18  ib.  547,  and  cases  there  cited. 

The  objection  that  the  addition  of  the  county  of  the  defend- 
ant's residence  is  omitted,  cannot  be  supported.  It  is  usual 
and  proper  to  charge  that,  "A.  B.,  late  of  said  county," 
&c.,  which  refers  to  the  county  stated  in  the  margin,  as  do  also 
the  words,  "  then  and  there,"  as  used  in  the  body  of  this  indict- 
ment; (Cro.  Jac.  167;  1  Br^v.  47,)  but  it  is  sufficient  to  state, 
as  is  here  done,  that  the  prisoner  committed  the  felony  "within 
said  county."  The  addition  of  residence  in  England  was  con- 
sidered unnecessary,  except  in  cases  where  process  of  outlawry 
could  issue,  and  the  necessity  for  it  in  any  case  was  rested  upon 
their  statute  of  1  H.  5,  c.  5;  see  Leeche's  Case,  Cro.  Jac.  167. 
With  us,  it  is  but  mere  matter  of  fornix  and  the  failure  to  aver 
it  does  not  affect  the  validity  of  the  indictment.  As  to  the  suf- 
ficiency of  the  indictment,  see  4  Dev.  336,  and  1  Chitty's  Criin. 
L.  208. 

We  are  unable  to  percieve  any  defect  in  this  indictment,  avail- 
able to  the  defendant,  and  the  judgment  of  conviction  must  be 
affirmed. 
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1.  All  indictment  for  selling  spirituous  liquors  to  a  slave,  which  al- 
leges that  the  defendant  sold  "  to  one  Henry,  a  slave,  the  property 
of  one  M.  H.,  a  certain  commodity,  to-wit,  one  gallon  of  whiskey, 
without  the  consent  of  the  master,  owner  or  overseer  of  said  slave,- 
either  verbally  or  in  writing,  expressing  the  article  permitted  to  be 
sold,  being  first  had  and  obtained,"  is  good  under  the  Act  of  1850,, 
(Pamphlet  Acts,  1849-50,  p.  49.) 

2,  An  indictment  for  selling  whiskey  to  a  slave  cannot  be  supported  by 
proof  of  the  sale  of  any  other  kiad.  of  liquor,  although  the  liquor 
specified  is  laid  under  a  videlicet. 

Error  to  the  Circuit  Court  of  Montgomery.  Tried  before 
tli«i  Hon.  Jolin  D.  Phelan. 

Watts,  Judge  &  Jackson,  for  plaintiff  in  error^ 

Attorney  General,  for  the  State. 

COLEMAN,  J. — The  charge  in  the  indictment  in  this  case 
is,  that  the  defendant  sold  "  to  one  Henry,  a  slave,  the  property 
of  one  Maria  Herron,  a  certain  commodity,  to-wit,  one  gallon  of 
whiskey,  without  the  consent  of  the  master,  owner  or  overseer  of 
said  slave,  either  verbally  or  in  writing,  expressing  the  article 
permitted  to  be  sold,  being  first  had  and  obtained." 

The  defendant  contends  that  the  indictment  is  not  good,  be- 
cause it  was  framed  under  the  act  of  1841,  which  was  repealed 
by  the  act,  "  the  more  effectually  to  suppress  the  evil  practice 
of  trading  with  slaves,"  passed  in  1850.  We  think  that  the 
first  act  was  repealed  in  part  by  the  latter,  but  we  consider  the 
indictment  good  under  the  latter  act.  The  exception  in  the  in- 
dictment in  favor  of  the  defendant,  is  much  broader  than  he  was 
entitled  to  under  the  last  act,  and  giving  him  all,  and  even  more 
latitude  than,  h^  was  entitled  to,  he  certainly  ought  not  to  com- 
plain.     •■'-''  - 

On  the  trial,  it  was  proven  that  the  defendant  sold  and  deliv- 
ered to  the  slave  named  in  the  indictment,  several  drinks  of 
either  ale  or  whiskey,  but  of  which,  the  witness  could  not  state. 

The  court  refused  the  defendant's  request  to  charge  the  jury 
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that  if  they  were  not  satisfied  from  the  evidence,  beyond  a  rea  - 
sonable  doubt,  that  the  article  sold  was  whiskey,  they  must  find 
for  the  defendant,  and  charged  the  jury  that  the  commodity 
averred  to  have  been  sold  to  the  slave  being  laid  under  a,  scilicet y 
it  was  not  necessary  to  prove  tlie  particular  commodity  named, 
but  proof  of  the  sale  of  any  other  commodity  of  a  like  kind,  by 
the  defendant  to  said  slave,  would  be  sufficient  to  sustain  the  in- 
dictment. The  indictment  in  this,  case  very,  properly  specified 
the  particular  commodity  alleged,  to  be  sold  to  the  slave.  It 
was  necessary  to  enable  the  defendant  to  prepare  for  his  defence, 
and  to  enable  him  to  plead  a  conviction  or  acquittal  upon  this 
indictment  in  bar  of  another  prosecution  for  the  same  offence. 
Bat  it  was  also  necessary  that  the  fact  be  proved  as  alleged} 
Any  material  variance  between  the  fact  laid  and  the  fact  proved, 
the  allegata  a.nd  probata,  vfiW  he  fatal.  As,  for  instance,  (the 
well  known  case,)  an  indictment  for  stealing  a  pair  of  shoes  can- 
not be  supported  by  evidence  of  a  larceny  of  a  pair  of  boots. . 

It  is  well  settled  that  even  an  unnecessary  allegation,  but 
which  is  descriptive  of  the  identity  of  that  which  is  legally  es- 
sential to  the  charge,  must  be  proven  as  laid.  Thus,  an  indict- 
ment for  stealing  a  black  horse  will  not  be  supported  by  proving 
the  stealing  of  a.  horse  of  some  other  color.  The  allegation  in 
this  case,  that  the  defendant  sold  Avhiskey,  was  not  supported' 
by  the  proof  that  he  sold  ale.  The  court  erred  in  ruling  to  the 
conti-ary,  and  the  judgment  is  therefore  reversed  and  remanded. . 


Ex  PARTE  CROOM  &  MAY. 

1.  A  prisoner  charged  with  a  capital  offence,  after  having  been  refuseu 
bail  by  a  Circuit  Judge,  on  application  by  habeas  corpus,  may  petition 
the  Supreme  Court  for  arevision  of  the  decision  of  the  Circuit  Judge, 

2.  Tlie  proper  practice  in  such  case  is,  for  the  prisoner  to  petition  the 
Supreme  Court  for  the  writ  of  habeas  corpus  and  such  other  remedial 
process  as  may  be  necessary  to  render  its  control  effectual,  setting 
forth  under  oath  such  a  state  of  case  as  will  show  that  the  Circuit 
Judge  erred  to  his  prejudice,  and  that  he  was  entitled  by  the  case 
then  made  to  the  relief  which  he  seei;&. 
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3.  If  the  Supreme  Court  deems  the  showing  prima  facie  sufficient  to 
entitle  the  prisoner  to  bail,  the  writs  of  habeas  corpus  and  certiorari  will 
be  awarded,  to  bring  before  the  Supreme  Court  tlie  body  of  the  pris- 
oner and  the  proceedings  had  before  the  Circuit  Judge,  that  if,  upon 
a  full  hearing  on  the  return  of  the  writs,  the  prisoner  should  be  ad- 
judged entitled  to  bail,  he  may  be  allowed  to  give  bail  in  such  sum 
as  may  be  prescribed. 

4.  Instead  of  the  writs  of  certiorari  and  habeas  corpus  issuing  from  the 
Supreme  Court,  an  agreed  statement  of  the  facts  and  proceedings 
had  before  the  Circuit  Judge  may  be  submitted  by  the  counsel  for 
and  against  the  prisoner,  and  if  the  Supreme  Court  decides  that  the 
prisoner  is  entitled  to  bail,  application  may  again  be  made  to  the 
Circuit  Judge. 

5.  The  fortieth  section  of  the  eighth  chapter  of  the  Penal  Code,  [Clay's 
Diges^  444,]  by  which  it  is  enacted  that  if  the  defendant  in  capital 
cases  is  not  tried  at  the  first  term  at  which  he  is  properly  triable,  on 
account  of  any  of  the  causes  therein  specified,  he  shall  not  be  enti- 
tled to  bail  as  a  matter  of  right,  but  thai  he  may  claim  to  be  discharged  on 
bail  if  he  is  not  tried  at  the  second  term,  unless  the  failure  is  occasioned 
by  his  own  fault  or  misfortune,  or  on  his  application,  or  with  his  as- 
sent, is  not  repugnant  to  the  seventeenth  section  of  the  first  article  of 
the  constitution,  by  which  it  is  declared,  that  '•  all  persons,  before 
conviction,  shall  be  bailable  by  sufficient  securities,  except  for  capital 
offences  where  the  proof  is  evideiU,  and  the  presumption  greats 

t6.  The  word  "terra,"  as  used  in  the  fortieth  section  of  the  eighth  chap- 
ter of  the  Penal  Code,  [Clay's  Dig.  444,]  means  the  period  of  time  pre- 
scribed by  law  during  which  the  Court  is  required  to  be  held,  unless  the  bu- 
siness is  sooner  disposed  of,  and  not  ilie  time  during  which  the  couii  may 
actually  be  in  session. 

7.  A  prisoner  charged  with  a  capital  offence,  who  makes  application  to 
be  discharged  on  bail,  en  account  of  an  unauthorized  premature  ad- 
journment of  the  court  at  the  first  term  at  which  he  was  properly 
triable,  without  any  disposition  having  been  made  of  his  case,  makes 
out  a  prima  facie  case  for  relief,  by  showing  that  he  was  arrested  and 
in  tlie  custody  of  the  sheriff'  before  the  adjournment  of  court,  that 
the  judge  adjourned  the  court,  sine  die,  before  the  expiration  of  the 
period  allowed  by  law  for  holding  it,  and  while  there  was  business 
■on  the  docket  undisposed  of,  that  no  disposition  was  made  of  his 
■own  case,  that  no  cause  for  the  adjournment  was  assigned  in  the 
order,  and  that  none  appears  in  the  record.  When  no  cause  for  the 
premature  adjournment  is  assigned  on  the  record,  the  appellate  court 
will  not  presume  that  a  sufficient  cause  existed,  nor  will  it  require 
the  prisoner  to  prove  that  a  sufficient  cause  did  not  exist. 

«.  A  prisoner  in  such  case  maj  insist  on  liis  right  to  be  discharged  on 
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bail  oil  account  of  such  premature  unauthorized  adjournment,  al- 
though at  the  time  of  adjournment  he  was  confined  in  the  custody 
of  the  sheriff,  at  a  place  several  miles  distant  from  the  court-house, 
and  the  sheriff  was  advised  by  physicians  that  it  was  unsafe  to  re- 
move him  on  account  of  his  wounds,  and  although  he  made  no  ap- 
plication for  a  trial,  and  might  have  continued  his  trial  on  account  of 
his  situation. 
9.  A  general  order  of  continuance  of  all  causes  not  otherwise  disposed 
of,  if  made  at  the  suggestion,  or  with  the  consent  of  the  parties,  or 
their  counsel,  would  operate  as  a  continuance  entered  in  each  case 
by  consent,  and  would  be  a  completion  of  the  business  of  the  court 
justifying  its  adjournment. 

Motion  for  writ  of  habeas  corpus,  and  sudi  other  remedial 
process  as  might  secure  the  discharge  of  the  petitioners  on  bail ; 
the  Hon.  W.  R.  Smith  having  refused  them  bail. 

Clarke  &  Murphy,  for  petitioners. 

Smith  &  Garrott,  contra  : 

1.  The  papers  accompanying  the  petition  do  not  present  the 
case  in  such  form  that  this  court  can  revise  the  decision  of  the  court 
below.  The  certificate  of  the  judge  does  not  describe  the  trans- 
cript with  sufficient  particularity  to  identify  it. — Minor's  Ala. 
413  ;  12  Ala.  58.  There  is  nothing  to  connect  the  certificate 
of  the  judge  with  the  petition.  Neither  one  contains  any  refer- 
ence to  the  other.  There  is  then  no  record  before  the  court  upon 
which  they  can  review  the  decision  of  the  circuit  judge. 

Again :  the  circuit  judge  cannot  refer  any  question  to  this 
court,  as  novel  and  difficult,  until  final  judgment  has  been  ren- 
dered thereon.— Clay's  Dig.  294  §32;  ib.  469  §  1;  Minor's 
Ala.  266 ;  6  Ala.  58.  The  certificate  of  the  judge  cannot  bo 
treated  as  a  bill  of  exceptions.  No  exception  appears  to  have 
been  taken  to  the  ruling  of  the  judge,  and  no  error  can  be  as- 
signed thereon.— 3  Stew.  343 ;  11  Ala.  732 ;  18  ib.  519. 

2.  If  the  case  is  not  presented  in  proper  form  for  revision, 
can  this  court  take  original  jurisdiction  of  it?  This  question 
was  directly  made,  and  decided  adversely  to  the  petitioners,  in 
ex  parte  Simonton,  9  Por.  383  ;  see  also  Mansony,  ex  parte,  1 
Ala.  98. 

3.  But  if  it  is  decided  that  the  case,  as  presented,  may  be  re- 
viewed by  this  court,  then  we  contend  that  the  several  acts  of 
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1807,  1827,  and  1841,  which  are  relied  on  by  the  petitioners, 
are  unconstitutional.  The  manifest  construction  of  the  seven- 
teenth section  of  the  first  article  of  the  constitution  is,  that  bail 
is  not  allowable  to  prisoners  in  capital  cases,  if  the  proof  is  evi- 
dent, or  the  presumption  great.  It  is  contended  for  the  prison- 
ers, that,  as  by  the  common  law  all  persons,  before  conviction, 
were  bailable  in  the  discretion  of  the  court  to  whom  application 
waa  made,  it  was  intended  by  this  clause  of  the  constitution  to 
secure  the  right  to  bail  absolutely  in  all  cases  except  those  accu- 
sed of  capital  offences,-  and  to  leave  it,  as  at  common  law,  dis- 
cretionary with  the  court  in  capital  cases.  If  that  was  the  in- 
tention, it  was  not  necessary  to  say  any  thing  on  the  subject, 
and  the  cases  would  then  have  stood  as  at  common  law. 

But  if  we  admit  that  this  clause  leaves  it  discretionary  with 
the  judge  to  griant  or  refuse  bail,  still  it  must  be  seen  that  this 
discretion  is  limited  to  the  determination  of  the  question  as  to 
the  guilt  or  innocence  of  the  prisoner.  The  language  is  plain, 
•■'  all  persons  shall  be  bailable,"  &c.,  "  except  for  capital  offen- 
ees  where  the  proof  is  evident,  or  the  presumption  great."  The 
Legislature  cannot  enlarge,  add  to,  restrict  or  subtract  from  any 
constitutional  provision.  These  acts,  then,  are  unconstitutional, 
for  they  make  the  prisoner's  right  to  bail  depend  on  the  lengtli 
of  time  he  has  been  in  jail,  and  not  on  the  question  of  his  guilt 
or  innocence.- 

Again  :  at  common  law  prisoners  were  bailable  at  the  discre- 
tion of  the  judge  before  whom  they  were  arraigned.  If  these 
eases  are  left  by  the  constitution  as  at  common  law,  then  these 
acts  are  unconstitutional  because  they  attempt  to  limit  that  dis- 
cretion. The  Legislature  has  nothing  to  do  with  the  "  proof;" 
that  belongs  to  the  courts. 

4.  But  if  the  acts  are  constitutional,  they  must  be  construed 
together,  and  the  prisoners  have  not  placed  themselves  in  such  a 
condition  as  to  give  them  the  benefit  of  the  statutes.  The  lan- 
guage of  the  acts  of  1807  and  1827,  is,  "if  any  person  shall  bo 
committed,"  &c.,  that  is,  imprisoned,  not  arrested  simply.  The 
prisoners  in  this  case  were  not  committed  until  the  20th  April, 
two  days  after  the  adj^ournment  of  the  court.  The  acts  further 
provide,  that  "if  any  person  shall  be  committed,"  &c.,  "and 
shall  not  be  indicted  and  tried  at  or  before  the  next  stated  term," 
jJLc    He  must  first  be  committed,  and  then,"  if  not  tried  at  the 
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next  stated  term,"  may  be  entitled  to  bail  under  the  provisions 
of  the  act.  The  next  term  cannot  mean  the  term  at  which  he  is 
committed. 

5.  Again,  we  contend  that  under  the  act  of  1841,  a  prisoner's 
case  does  not  become  "  triable,"  until  he  appears  in  court,  is 
arraigned  for  trial,  and  pleads  to  the  indictment.  It  may  be 
that  he  will  plead  guilty,  and  then  there  would  be  no  trial  at  alL 
He  cannot  be  tried  without  being  personally  present  in  court,  al- 
though he  may  be  in  the  custody  of  an  officer. 

6.  These  statutes  were  intended  for  the  benefit  of  the  prison- 
ers. They  must  make  application  for  the  benefit  of  them.  The 
courts  cannot,  and  will  not  force  them.  They  must  themselves 
be  the  actors. — Stat.  31,  Car.  2  ;  Toulmin's  Dig.  662,  §  6 ;  see 
also  Simonton,  ex  parte,  9  Por.  390.  The  prisoners  in  this  case 
made  no  motion  in  the  Circuit  Court,  and  they  cannot  now  avail 
themselves  of  the  benefit  of  the  act  of  1841. 

7.  Cut  the  prisoners  <}ontend  that  there  was  a  premature  un- 
authorized adjournment -of  the  court,  which  entitles  them  to  baiL 
The  Circuit  Court  is  a  court  of  general  jurisdiction,  and  every 
intendment  must  be  made  in  favor  of  the  correctness.  An  order 
of  continuance  is  a  judgment  to  which  this  rule  will  apply.  The 
record  shows  a  general  order  of  continuance  of  all  causes  not 
otherwise  disposed  of.  The  testimony  of  the  clerk  cannot  be 
received  to  show  that  there  was  "  considerable  business  on  th<? 
docket  undisposed  of,"  and  thus  contradict  the  record.  If  in- 
jury was  done  to  the  other  parties  whose  causes  were  thus  con- 
tinued under  the  general  order,  the  prisoners  cannot  complain  of 
it.  The  court  could  do  nothing  in  the  absence  of  the  prisoners, 
and  the  proof  shows  that  they  were  lying  dangerously  wounded, 
at  Greensboro'.  It  was  their  duty  to  apply  to  the  court  for  the 
benefit  of  the  statute,  and  not  the  duty  of  the  court  to  force  it 
upon  them.  If  the  situation  of  the  prisoners  rendered  it  un- 
safe to  remove  them,  it  was  their  "misfortune,"  and  their  case 
comes  within  the  express  proviso  of  the  act  of  1841, 

8.  The  "  term"  of  the  court  means  the  time  that  the  court  ia 
actually  in  session,  and  not  the  time  it  may  sit. — Ex  parte  Jos. 
JSantee,  2  Vir.  Cases,  363 ;  Bouv.  Law.  Die.  vol  2,  558,         • 

9.  If  the  acts  of  1807  and  1827  are  unconstitutional,  no 
length  of  time  can  prevent  the  objection  from  being  raised. — 
Commonwealth  v.  Parker,  2  Pick.  557. 
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.  CHILTON,  J% — This  case  has  been  elaborately  and  ably 
argiied,  and  I  proceed  with  all  possible  brevity  to  announce  the 
conclusion  which  the  court  has  attained  upon  the  questions  pre- 
sented. 

And,  first,  as  to  the  manner  in  which  this  court  shall  take 
cognizance  of  the  petitioners'  apphcation,  so  as  not  to  render  its 
proceeding  obnoxious  to  the  provision  of  the  constitution,  which 
denies  to  it  any  other  than  appellate  jurisdiction.  The  peti- 
tioners are  in  jail,  under  an  arrest  upon  a  capias,  for  murder. 
They  petitioned  the  Hon.  W.  R.  Smith  to  be  allowed  bail,  which, 
upon  trial  of  their  alleged  right  on  habeas  corpus,  he  denied 
them.  His  refusal  gives  them  the  right  to  come  into  this  court 
to  ask  the  control  or  supervision  of  the  action  of  the  Circuit 
Court — {Ex  parte  Simonton,  9  Por.  383) — for  without  such  ac- 
tion, either  in  refusing  to  entertain  their  application  or  to  grant 
it,  previously  had  before  some  court  or  judge  competent  to  act 
in  the  premises,  we  should,  in  such  case,  have  nothing  to  revise ; 
therefore  the  granting  of  the  writ  would  not  be  appellate  juris- 
diction. But  the  writ,  when  granted,  would  only  bring  the 
bodies  of  the  prisoners  before  this  court,  together  with  the  cause 
of  their  detention,  which  is  the  capias,  and  not  the  proceedings 
had  before  Judge  Smith  on  their  application  for  bail,  and  which 
we  must  revise,  or  our  action  in  the  premises  is  original.  It  i^ 
the  duty  of  this  court,  in  order  to  enable  it  to  carry  out  the 
powers  with  which  the  constitution  invests  it,  of  exercising  "  a 
general  superintendence  of  inferior  jurisdictions,"  to  adopt  such 
course  of  proceeding  as  will  make  its  control  complete. — Ex  parte 
Chaney,  8  Ala.  424.  It  is  important  that  the  practice  in  such 
oases  should  be  settled,  and  after  the  best  deliberation  which  we 
have  been  enabled  to  bestow  upon  this  branch  of  the  case,  we 
conceive  the  correct  practice  to  be,  for  the  prisoners,  who  con- 
lieive  themselves  aggrieved  by  the  decision  of  the  inferior  juris- 
iliction,  in  the  matter  of  their  discharge,  to  petition  this  court  for 
the  writ  of  habeas  corpus^  and  such  other  remedial  process  as 
shall  be  necessary  to  render  its  control  effectual,  setting  forth 
under  oath  such  a  state  of  case  as  shows  that  the  court  or  the 
judge  who  made  the  decision  erred  to  their  prejudice,  and  that 
they  are  entitled  by  the  case  made  before  such  inferior  tribunal, 
to  the  relief  which  they  seek.  In  such  cases  as  the  present, 
ftlifould  this  court  deem  the  showing  sufficient  prima  facie  to  en- 
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title  the  prisoners  to  bail,  tlie  writ  of  certiorari  would  be  ordered! 
to  issue  to  bring  up  the  proceedings  had  before  the  judge  or 
court  below,  as  well  as  the  writ  of  habeas  corpus  to  bring  the  pris- 
oners before  this  court,  that  if,  upon  a  full  hearing  on  the  return 
of  the  writs,  this  court  should  adjudge  them  entitled  to  bail,  they 
may  be  allowed  to  give  bail  in  such  sum  as  might  be  prescribed. 

It  would,  however,  be  necessary,  in  cases  where  the  prisoners 
desire  to  revise  the  action  of  the  inferior  court,  to  have  the  facts 
upon  which  they  invoke  its  action  set  out  in  writing  and  certified 
by  the  judge,  so  that  the  same  may  be  returned  to  this  court  as 
the  basis  of  its  action.  Such  was  the  practice  adopted  by  this 
court,  in  Field  v.  Milly  Walker,  17  Ala.  80,  where  we  were 
called  upon  to  revise  the  decision  of  the  Judge  of  the  County 
Court,  made  upon  a  habeas  corpus ;  and  it  appears  to  be  the 
practice  which  obtains  in  the  Court  of  Queen's  Bench  in  En- 
gland, (see  Queen  v.  Dunn,  12  Ad.  &  E.  599  ;  S.  C,  40  Eng, 
C.  L.  124,)  to  issue  the  writ  of  habeas  corpus  and  a  certiorari. 

It  would  be  much  more  convenient,  however,  both  to  the  parties 
and  to  this  court,  for  the  Attorney  General  or  those  represent- 
ing the  State,  and  the  counsel  for  the  prisoners,  to  agree  upon 
the  case  made  before  the  inferior  court,  so  that  when  the  opinion 
of  this  court  is  pronounced  on  the  application  for  the  writ,  if 
the  accused,  according  to  the  principles  settled  by  it,  is  entitled 
to  be  discharged,  he  may  renew  his  application  to  the  court  be- 
low, saving  thus  the  delay  and  expense  consequent  upon  further 
proceedings  to  be  had  in  this  court,  and  the  necessity  for  bring- 
ing the  prisoners  in  person  before  us.  Such  was  the  practice 
indicated  in  Ex  parte  Stiff,  18  Ala.  464. 

Objection  in  this  case  is  made  to  our  considering  the  transcript 
of  the  record,  and  the  facts  stated  by  the  circuit  judge  as  a  part 
of  the  case  made  below,  for  want  of  sufficient  evidence  of  their 
identity  with  the  cause.  The  objection  can  avail  nothing,  upon 
the  preliminary  inquiry  as  to  whether  we  will  award  the  writ ; 
for  the  sworn  petition  sets  forth  the  existence  of  such  facts,  and 
we  must,  for  the  purpose  of  this  investigation,  assume  that  they 
would  be  returned  by  the  inferior  tribunal,  in  answer  to  the 
certiorari,  as  a  portion  of  the  case,  and  thus  be  sufficiently 
identified. 

\Ye  now  turn  to  the  main  inquiry,  which  is,  whether  from  the 
petitioners'  own  showing  they  are  entitled  to  the  relief  which 
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they  seek ;  for  if  they  are  not,  this  court  will  not  award  the  writ. 
;j  B.  &  A.  420. 

The  facts,  as  presented  to  the  circuit  judge,  and  which  ap- 
pear from  the  transcript  of  the  record  above  named,  and  the 
statement  of  them  certified  by  the  judge,  may  be  thus  briefly 
stated :  The  regular  term  of  the  Circuit  Court  for  Greene 
county  commenced  on  Monday  the  7th  day  of  April,  1851,  but 
the  judge  of  the  court  did  not  arrive  at  the  court  until  Wednes- 
day following ;  on  that  day  the  court  commenced  its  session,  and 
on  Saturday  of  the  first  week  of  the  term,  the  grand  jury  re- 
turned into  court  an  indictment,  endwsed  by  the  foreman,  "  a 
true  bill,"  against  the  petitioners,  for  the  murder  of  Elijah  W. 
Harris,  and  it  was  ordered  that  a  capias  issue  for  their  arrest ; 
on  Monday  of  the  second  week  of  the  term,  being  the  14th  day 
of  April,  1851,  a  capias  issued  for  their  arrest,  commanding  that 
they  should  be  brought  before  the  court  then  sitting.  This 
capias  was  returned  into  court  before  its  final  adjournment,  en- 
dorsed as  follows  :  "  Piatt  S.  Croom  and  Pleasant  May,  arrested 
and  under  guard. — April  15th,  1851,  (signed)  O.  M.  Birchett, 
sheriff  of  Greene  county,  by  Wm.  M,  Birchett,  D.  S." 

It  appears  by  the  testimony  of  the  deputy  sheriff,  that  he  held 
the  prisoners  in  custody  under  this  <:apias,  until  their  delivery  to 
the  jailor  at  Eutaw,  on  the  20th  of  April,  and  that  the  reason 
why  he  did  not  bring  them  frcan  Greensborough  to  Eutaw  sooner 
was,  that  he  was  advised  by  several  medical  gentlemen  that  it 
would  be  unsafe  to  remove  them  earlier,  on  account  of  their 
wounds  ;  but  that  the  prisoners  said  nothing  to  him  respecting 
their  removal.  Between  the  time  of  their  arrest  and  commit- 
ment to  the  jail,  and  while  they  were  in  custody  of  the  deputy 
sheriff  at  Greensborough,  to-wit,  on  Friday  of  the  second  week 
of  the  term,  being  the  18th  day  of  April,  the  circuit  judge  ad- 
journed the  court,  leaving  a  considerable  portion  of  the  business 
of  the  court  undisposed  of,  but  which  was  continued  by  a  gene- 
ral order,  wliich  he  caused  to  be  entered  on  the  record.  On  the 
day  after  the  court  adjourned,  an  alias  capias  issued  against  the 
prisoners,  requiring  the  sheriff,  &c.,  to  take  their  bodies  and 
have  them  before  the  Judge  of  the  next  Circuit  Court  to  be  holden 
for  Greene  county,  on  the  second  Monday  after  the  fourth  Mon- 
day in  September  then  next.  On  this  capias  the  sheriff  of 
Greene,  by  the  same  deputy,  returaed  that  the  prisoners  were 
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arrested  and  carried  to  jail — dated  19th  April,  1851.     The 
» clerk  of  the  Circuit  Court  testified  that  the  Circuit  Court  was 
■*iot  adjourned  in  consequence  of  the  sickness  of  the  judge,  or  of 
his  family,  and  that  there  was  no  particular  cause  assigned  for 
:^he  adjournment.     The  trial  docket  of  the  Circuit  Court,  as  also 
the  venire  facias  for  the  jury  for  the  third  week  of  the  term, 
■duly  executed  on  the  persons  selected  as  jurors,  were  presented 
before  the  judge  below  on  the  trial  fer  bail.    The  -docket  showed 
the  causes  undisposed'  of  when  the  court  adjourned.     Upon  the 
foregoing  state  of  facts,  the  prisoners  moved  the  court  for  bail, 
-as  a  matter  of  right,  and  the  same  being  denied  them,  they  now 
insist  upon  their  right  in  this  court.     They  claim  the  right  to  be 
"discharged  on  bail,  under  the  40th  section  of  the  8th  chapter  of 
the  Penal  Code,  which  provides  that  "  No  person  charged  with 
the  commission  of  a,n  offence  capitally  punished,  shall  he  ad- 
mitted to  bail  as  a  aiatter  of  right,  when  he  is  not  tried  at  the 
iirst  term  of  the  court,  at  which  he  was  properly  triable,  if  the 
failure  to  try  his  cause  proceeded  from  the  non-attendance  of 
'the  State's  witnesses,  when  an  affidavit  is  made  satisfactorily 
accounting  for  their  absence,  cr  where  there  is  an  entire  failure 
to  hold  the  court,  or  where  the  *trial  is  delayed  in  consequence  of 
the  sickness  of  the  j^^dge,  or  some  member  of  his  family,  or  where 
Jthere  is  a  premature  adjournment  of  the  court  for  either  of  the 
last  mentioned,  or  other  sufficient  cause;  or  where  the  judge 
■from  any  cause  is  legally  incompetent  to  try  the  accused,  or 
where  the  term  allowed  by  law  is  so  short,  that  the  case  of  the 
».ccttsed,  according  -to  the  accustomed  course  of  proceeding,  could 
-iiot  be  tried ,  or  where  it  was  found  impracticable  to  obtain  a 
.jury  for  his  trial;  or  where  the  trial  was  not  completed  in  con- 
•sequence  of  the  sickaess  of  a  juror ;  or  there  was  a  mis-trial  for 
■^any  cause ;  or  where  the  delay  proceeds  from  the  fault  or  mis- 
fortune of  the  prisoner^  but  if  the  accused  sball  not  be  tried  at 
the  next  term  of  the  court,  ©r  the  failure  to  try  his  cause  shall 
«iot  be  occasioned  by  his  fault  or  misfortune,  or  on  his  applica- 
tion, or  with  his  assent,  he  shall  be  discharged  on  giving  good 
-•and  sufficient  bail*,  .provided  that  this  section  shall  not  bcsoxion- 
strued  as  to  .prevent  a  prisoner  committed  for   a  'caipital  offence 
he'mg  bailed  at  or  before  the  first  state<l  tei-ra  of  the  court,  if  au- 
thorized by  law."— Clay's  Dig.  444,  §  40. 

The  counsel  for  the  prisoners  insist,  that  the  premature  ad- 
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journmcnt  of  the  Circuit  Court,  which  vras  not  occasioned  br 
any  of  the  causes  specified  in  the  above  recited  act,  entitles  them 
to  bail,  as  a  matter  of  right,  and  this  right  the  judge  below  de- 
nied them.  The  counsel  for  the  State  oppose  to  this,  that  if 
such  be  the  effect  of  the  statute,  it  violates  the  17th  section  of 
the  Bill  of  Rights  in  the  Constitution  of  this  State,  which  de- 
clares, "All  persons  shall,  before  conviction,  be  bailable  by  suf- 
ficient securities,  except  for  capital  offences  where  the  proof  is 
evident  and  the  presumption  great,"  &c. 

It  is  believed  that  the  history  of  the  legislation  of  the  State,  both 
before  and  since  the  adoption  of  the  constitution,  and  the  numer- 
oufl  decisions  of  this  court  upon  similar  statutes,  as  well  as  the 
spirit  of  other  portions  of  the  constitution,  very  satisfactorily 
abow  that  the  above  clause  in  the  Bill  of  Rights  was  not  de- 
signed to  deny  to  the  Legislature  the  power  to  pass  laws  pro- 
viding for  bail  in  capital  cases,  where  the  proof  M'as  evident  or 
the  presumption  great.  At  the  common  law,  all  cases  were  bail- 
able ;  but  it  was  competent  for  the  Legislature,  in  -the  absence 
of  a  constitutional  inhibition,  to  deprive  the  citizen  of  this  right, 
cr  so  to  modify  as  to  render  it  valueless.  The  clause  was  de- 
signed not  to  place  a  perpetual  restriction  upon  the  common  law 
right  of  the  citizens  of  the  .State,  in  the  matter  of  bail,  but  on 
'.t^c  contrary  to  secure  by  the  fundamental  law  of  the  State,  and  to 
,|^aoc  this  right,  in  the  given  cases,  beyond  the  power  of  either 
jQgi^Jative  or  judicial  interposition.;  creating,  however,  no  re.- 
sti'ictacn.upon  the  Legislature  as  to  the  excepted  cases,  •"  where 
the  proof  is  evident  or  the  presumption  great."  It  M'as  not  the 
intcation  of  the  framers  of  the  constitution  to  keep  a  party  incar- 
.cerated  in  prison. before  conviction,  as  a  punishment  for  the  of- 
fence .with  which  ".he  may  be  charged.  Until  conviction,  the  law 
.presumes  him  innocent,  and  merely  provides  for  his  being  forth- 
coming for  trial  and  to  suffer  its  penalty,  should  his  guilt  be  as- 
certained ,  according  to  its  .prescribed  forms.  'If,  without  any 
fault  attributable  to  the  accused,  the  judge  from  term  to  tenn, 
in  the  exercise  of  his  discretion  over  the  matter  of  continuances, 
should  delay  the  case  by  reason  of  some  want  of  preparation  on 
the  part  of  the  State,  it  would  seem  strange  that  the  same  in- 
strument which  declares  he  shall  be  entitled  to  a  speedy  public 
trial,  should  provide  that  however  long  his  trial  maybe  delayed, 
no  law  shall  be  passed  allowing  him  to  .find  sureJties  for  his  ap- 
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•'|)earance,  and  thus  to  discharge  him  from  oppressive  imprisoji- 
ment.  The  same  provision  in  the  Bill  of  Rights  was  enacted' 
by  the  Territorial  Legislature,  on  the  7th  Feb.  1807,  which  de- 
clared that  "all  per^pns  shall  be  bailable,  unless  for  capital  ofr 
fences,  where  the  propf  shall  be  evident  or  the  presumptiou 
great,"  &c.  The  same  Legislature,  on, the  10th  of  the  same 
month,  made- provision  for  bail  in  all  casec  of  treason  or  felony, 
where  the  prisoner  without  his  fault  or  misfortune  was  not  tried; 
and  both.. those /features,  under  various  .modifications,  have  ex- 
isted from  that.time  until  the  present.— See  the  statutes,  Aik. 
Dig.  121,-§  40  ;  Toulmin's  Laws  of  Ala.  662,  §  6.;  Aik.  Dig. 
348,  §  26;  Clay's  Dig.  444,  §  40;  and.fcr  the  decisions  of  this 
court  predicated  upon.them,  Phil  v.  The  State,  L^tew.  31 ;  Si- 
monton's  Case,  O.Por.  390;  Chaney's  Case,  8  Ala.  424;  Stiff's 

-Case,  18  ib.  464.  Here,  then  is  a  legislative  construction  of  this 
clause  of  the  Bill  of  Rights  v/hicli  has  obtained,  as  w,as,well  ^ai,d 
in  the  argument,  for  near  half  a  .century,  and  which  has  been 
acquiesced  in  until  now,  and  repeatedly  acted  on, by  this  court. 
All  this,  as  was  very. appropriately  contended  on  the  other  hand, 
would  not  relieve  the  xourtifrom  declaring  the  statute,  unconsti- 
tutional, if  it  amounted  tp  .a  palpable .  or  clear  violation  of  any 
constitutional  provision,  yet  it  is  a  strong  persuasive iirgument  in 
favor  of  the  law,  and .  in .  a  doubtful  case  should  be  considered 
conclusive.  We  should  feel  altogether  unwarranted  in  holding 
this  statute,. unconstitutional.  -It  would  seem  somewhat  para- 
do.\ical  to  hold,  tliat  in  a  bill  of  rights,  the  convention  should 
have  put  the  negative  of  a  common  law  right  beyond  the  power 
of  legislative  control,  hojvever  much  neressity  might  exist  for 
legislative, actiion. 

Having  iisccrUuined  , that  this  statute  is.  not  unconstitutional, 
the  ne.xt  inquiry  is,,  whether  the  facts  and  .circumstances  of  the 
case  before  us  entitle. the. prisoners  to  bail.  In  the  solution  of 
this  inquiry,  it  will  be  proper  to  ascertain  v,hcthcr  the  prisoner.s 
were  properly  triable  at  the  April  Term  of  the  Greene  Circuit 
Court ;  for  if  they  were  not  then  "  properly  triable,'*  the  statute 
gives  them  no  right  to  bail.  What  is  meant  by  the  '^ first  Unn 
of  the  coiirt  at  which  he  is  'properly  tr'mhle  /''  Poes  it  nieaji 
the  term  as  prescribed  by  la^y,  or  the  actual  time,  the.  court  may 
sit  1     The  last  construction  has  been  urged  upon  ,  us  .  by  the 

,  counsel  opposed  to.  the,  pri^son^rs,.  and  we  have  bten,. refer  red  b^' 
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them  to  the  case,  Ex  pari/i  Joseph  S.antee,  2  Va.  Cases,  363.. 
By  an  act  of  Virginia,  if  the  prisoner  was  not  tried  at  or  beforo 
the  third  term  after  Lis  examination  before  the  justices,  it  was 
provided  that  he  should  be  forever  discharged  of  the  crime,  uiv 
less  such  failure  proceeded  from  any  continuance  granted  on  the 
motion  of  the  prisoner,  or  from  the  inability  of  the  jury  to  agree 
oa  their  verdict.  In  the  case  cited^  three  periods  of  time  during 
which  the  court  miaht  have  been  kolden  had  elapsed,  and  tin; 
question  was,  whether  by  the  word  term  was  meant  the  stated 
periods  as  prescribed  by  law,  or  merely  the  actual  session  of  tlio 
court.  Five  of  the  judges  of  the  general  court  held  the  latter, 
and  the  remaining  four,  namely,  Parker,  Semple,  Allen  and  White 
were  of  opinion  that  the  stated  terms  were  ifleant.  If  that  case 
can  be  regarded  as  of  any  weight  as  authority,  it  is  upon  statutes 
the  collocation  of  which  is  different  from  our  own.  It  is  exceed- 
ingly clear,  tlmt  by  the  ^^ first  terrp,^'  is  here  meant  the  period  of 
time  limited  and  fixed  by  law  during  which  the  court  was  re- 
quired to  be  holden,  unless  the  business  was  sooner  disposed  of. 
BurrilPs  Law  pic,  tit.  '?  Term" — .''Terms  of  Court— Termi- 
nus.'" Indeed,  the  statute  could  not  be  read  with  any  other 
meaning  attached  to  the  word  '■  term,"  without  rendering  it  ab- 
surd ;  for  it  would  then  read  that  no  person  shq,ll  be  entitled  tq 
bail,  as  a  matter  of  right,  when  he  is  not  tried  at  the  first  ses- 
sion or  sitting  of  the  court,  if  the  fpiljire  to  try  re^tUted  from 
the  entire  failure  to  holci  the  court,  ^'c.  But  the  meaning  is 
manifest  from  other  portions  of  the  section ;  as,  for  example,  tho 
party  is  not  entitled  to  bail,  as  a  matter  of  right,  if  the  failure 
^0  be  tried  results  from  the  fact  that  the  term  aJlovjed  by  law  is 
so  short  that  the  case  of  the  accused,  according  to  the  accus- 
fomed  practice,  could  not  be  tried.  Again,  it  says,  if  the  ac- 
cused shall  not  be  tried  at  the  next  stated  term  of  the  court,  &,C; 
It  is  unnecessary  to  examine  the  other  statutes',  since  by  a  pro- 
per construction  of  this,  we  think  the  right  to  bail  is  conferred, 
unless  the  prisoners  are  deprived  of  it  for  some  of  the  causes 
specified. — Chaney,  Ex  parte ,  supra.  This  sectipn  clearly  re- 
fers to  cases  which  were  capitally  punished  an^l  in  which  the  pro(  f 
was  evident  or  the  presumption  great,  since  the  constitution 
gives,  or  rather  secures  the  right  in  all  other  cases,  and  the  Lc^ 
gislature  could  not  interfere  so  as  to  take  it  away. 
,    By  the  act  gf  1843,  the  Circuit  Court  for  the  county  of  Greene 
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^hall  commence  on  the  second  Mondays  after  the  4th  Mondays 
in  March  and  September  in  each  year,  and  continue  three  weeks. 
Clay's  Dig.  289,  §  6.  These  prisoners  were  indicted  and  ar- 
rested under  a  capias  which  commanded  them  to  be  brought  be- 
fore the  April  Term  of  the  court,  and  the  sherift"  made  his  return 
that  they  had  been  arrested  by  him  and  were  in  his  custody, 
under  guard.'  The  court  was  opened  for  business  on  the  9th 
April ;  on  the  12th  the  indictment  was  found,  and  a,  capias  is- 
sued on  the  14th,  returnable  to  the  court  then  sitting,  and  was 
executed  by  the  parties'  arrest,  on  Tuesday  the  15th  day  of 
April ;  on  Friday,  the  18th,  the  court  adjourned,  no  reason  be- 
ing given  for  the  adjournment,  either  upon  the  record  or  by  proof 
before  the  judge  trying  the  writ.  The  prisoners  were  placed  in 
jail  on  the  20th.  Here  then  were  seven  judicial  days  of  the 
term  allowed  by  law  unexpired  when  the  Circuit  Court  adjourned, 
witbin  which  the  party  coiild  have  beetr  tried,  and  within  which 
it  is  fair  to  presume  they  would  have  been  tried,  had  the  court 
continued  its  session  during  the  time  pi*escribed  by  law.  Why 
the  judge  adjourned  the  court  before  th6  term  expired,  leaving 
unfinished  business,  does  not  appear  upon  the  record.  It  is  ar- 
gued, however,  that  we  mtet  intend  sufficient  cause  existed,  and 
that  to  allow  parol  proof  thaEt  such  cause  did  not  exist.  Would  be  to 
disprove  the  record.  Were  these  positions  correct,  it  would  fol- 
low that  in  all  cases  where  the  record  failed  to  show  the  cause 
of  adjournment,  the  prisoner  would  be  concluded,  notwithstand- 
ing there  was  a  premature  adjournment.  We  are  of  opinion, 
that  if  the  prisoner  shows  thsUt  he  was  in  custody  before  the  ad- 
journment, and  actually  in  the  jail  in  time  to  be  tried,  and  would 
have  been  tried  but  for  a  premature  adjournment,  and  the  record 
shows  no  Siifficient  couse  why  the  dourt  should  have  adjourned, 
there  being  unfinished  business,  and  the  ability  of  the  judge  to 
try  it  being  shown,  the  prisoner  then  has  made  out  a  prima  fa- 
cie case  for  relief.'  H-e  is  not  required  to  go  farther  and  prove  a 
negative,"  that  there  was  not  sufficient  cause  for  the  adjournment, 
but  having  exculpated  himself  and  put  the  court  in  error,  it  is 
incumbent  on  those  opposing  his  discharge  to  prove  the  affirma- 
tive fact,  that  the  court  was  justified  in  adjourning.  We  know 
of  no  rule  of  law  ^rhieh  would  justify  us  in  going  beyond  the 
record  to  intend  the  existence  of  a  state  of  facts  which  would 
deprive  the  party  of  a  trial,  and  at  the  same  time  deny  to  him 
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his  liberty  upon  bail.  If  the  prisoners  were  required  to  nega » 
live  by  proof  every  cause  which  may  be  conceived  of,  and  which 
inay  be  sufficient  to  justify  a  premature  adjoumment,  it  would 
amount,  in  many  cases,  to  a  denial  of  the  right.  It  is  difficult 
to  conceive  where  such  investigation  would  end.  We  think  the 
proof  in  this  cafee,  which  shoWs  the  Unfinished  business,  the  gen-* 
cral  order  of  continuance  of  "  all  causes  oh  the  civil  and  crimi- 
nal docket  not  otherwise  disposed  of,"  entered  seven  day  a  before 
the  time  fixed  by  law  as  the  terminus  of  the  session,  that  the 
judge  was  not  sick,  and  that  no  cause  was  assigned  by  him  why 
ihe  court  was  adjourned,  does  not  in  any  way  gainsay  or  contro- 
vert any  fact  stated  in  the  record,  and  that  the  statute  contem- 
plates the  admission  of  su'ch  proof.'  Whether  the  prisoners 
would  be  allowed  to  disprove  a  cause  affirmatively  set  forth  in 
the  record,  if  if  be  shown  that  they  had  no  opportunity  of  con- 
troverting it  when  made,  is  a  question  which  it  is  not  necessary 
now  to  decide.  In  this  case,  the  facts  shown  justify  the  legal 
iaference  that  the  court  prematurely  adjourned  without  sufficient 
cause,  such  as  the-  statute  contemplates  shall  deny  to  the  prison-" 
ors  the  right  of  bail. 

The  law  makes  it  the  duty  of  the  judge  not  to  absent  himself 
from  the  court  before  the  end  of  the  prescribed  term,  unless  the 
business  shall  be  sooner  disposed  of — (Clay's  Dig.  517,  §  9) — 
and  the  general  order  of  continuance  which  was  made,  is  not 
such  a  dispositibnof  the  cases  as  the  statute  contemplates.  Such 
Continuance  would  follow  as  the  result  of  a  premature  adjourn- 
ment, whether  the  order  was  made  or  omitted.  The  adjourn* 
ment  was  made,  and  the  general  continuance  of  all  unfinished 
business,  both  civil  and  criminal,  was  ordered,  in  the  absence  of 
the  prisoners,  who  were  in  the  officer's  custody,  and  they  ought 
not  to  be  prejudiced  by  the  failure  of  the  judge  to  continue  the 
court  until  the  business  was  disposed  of,  or  until  the  end'  of  the 
stated  term,  should  the  business  require  it. 

But  when  the  court  adjourned  the  prisoners  were  at-Greensboro'^ 
some  miles  distantfrom  the  court-hdUse,  and  the  sheriff  was  advised 
that  it  was  unsafe  to  remove  them.  This  would  most  unquestion^ 
ably  have  justified  the  court  in  adjourning  upon  disposing  of  the 
other  business,  without  waiting  to  see  whether  they  would  suffi- 
ciently recover  from  their  wounds  to  be  brought  up  for  arraignment 
and  trial ;  and  in  justice  to  the  presiding  judge,  it  would  be  proper 


JUNE  t^ERM,  1851.  STS"^ 

Ex  parte  Croom  &  May. 

to  remark,  tliat  we  have  no  doubt  but  that  in  adjourning  the 
court  without  disposing  of  their  case,  he  was  influenced  by  the 
belief  that  they  could  not  be  tried  at  that  term,  with  safety  to 
themselves,  for  we  should  be  sorry  to  be  understood  as  i&puting 
to  him  any  wilful  disregard  of  duty.  Nevertheless,  the  prison- 
ers have  the  legal  right  to  say  to  the  court,  "  we  were  arrested 
and  held  in  custody  by  your  order,  and  the  indictment,  to  an- 
swer to  which  we  were  held  in  custody  by  your  oflScer,  stood 
upon  your  docket  for  trial.  Had  the  business  been  progfessed 
with  according  to  law  and  the  practice  of  the  court,  we  should  have 
been  ready  on  Monday  of  the  third  week,  if  not  when  arrested,  to 
have  responded  to  the  charge.  It  would  then  have  been  your  duty 
to  set  apart  a  day  for  our  trial,  (Clay^s  Dig.  296,  §  37,)  as  it  was 
likewise  your  duty  "  to  deliver  the  jail  of  all  persons  committed 
for  murders,"  &c.j  and  as  the  constitution  entitled  us  to  a 
speedy  public  trial,  which  without  our  consent  has  been  denied 
us,  we  claim  the  right  consequent  upon  that  denial,  of  being  dis- 
charged on  bail."  It  is  no  answer  to  say  to  them  that  they  prayed 
no  trial.  Their  response  is,  that  they  were  prisoners  and  una- 
ble to  move  but  by  the  court's  order;  neither  have  we  any 
statute  making  their  right  to  bail  depend  upon  their  being  active 
in  obtaining  a  trial,  or  applying  for  bail  during  the  sitting  of  the 
court.-  In  this  our  statute  differs  from  31  Car.  2.  But  the 
case  is  put,  by  way  of  illustrating  the  supposed  unsoundness  of 
the  position  that  the  prisoner  may  have  bail  without  presenting 
himself  to  the  court  during  its  session  and  demanding  a  trial : 
"  Suppose  a  prisoner  at  large  absconds  until  after  the  court  ad- 
journs, but  before  the  term  as  prescribed  by  law  expires,  can  he 
come  in  and  claim  bail  V'  This  is  not  the  case  before  us,  but  the 
principle  which  we  here  assert  would  not  extend  to  such  case ; 
for  the  court  in  the  case  supposed  would  not,  at  the  time  of  the 
adjournment,  have  the  custody  of  the  party  indicted,  and  the  law 
would  impose  no  duty  upon  the  court  in  respect  to  him,  but  to 
issue  process  for  his  arfest  and  forthcoming  at  the  succeeding 
term ;  and  the  same  may  be  said  of  a  person  who  is  indicted  but 
not  arrested  until  after  the  court  adjourns.  His  was  not, 
at  the  time  of  the  adjournment,  a  portion  of  the  unfinished 
business  which  stood  calendared  for  trial  at  that  term.  Not 
so,  in  the  case  before  us,  for  here  the  parties  were  in  cus- 
tody CHft  the  15th,  and  the  court  adjourned  on  the  18th  of  April, 
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But  it  may  be  said,  the  court  must  be  presumed  to  know  that 
when  the  adjournment  was  made,  the  parties  could  not  have  been 
tried  by  reason  of  their  wounds^,  and  had  the  right  to  continue 
their  cause  for  that  reason,  otherwise  it  must  remain  in  session 
during  the  whole  stated  term ; .  or  if  it  be  the  last  court  holden 
on  the  circuit  which  is  not  limited  as  to  duration,  the  judge  must 
keep  the  court  open  until  the  succeeding. term  shall  arrive.  This 
does  not  follow ;  on  the  contrary,,  if  the  court  has  disposed  of  the 
btcsiness  as  contemplated  by  the  statute,  and  according  to  the 
practice  the  cause  comes  up  as  the  remaining  business,  the  court 
puts  the  party  upon  a  continuance  or  trial,  and  if  unable  to  get 
iato  court,  this  furnishes  sufiBcient  reason  for  a  continuance  in 
his  absence.  It  is  the  prisoner's  misfortune  that  his  condition 
from  sickness  or  wounds  may  prevent  his  trial.  Although  tbc 
party  may  be  unable  to  get  into  court  on  the  18th,  he  will  be  able 
on  the  20th,  and  the  business  of  the  court  required  by  law  to  be 
transacted  will  require  its  session  beyond  that  period.  So  that 
the  prisoners  show  their  case  was  properly  triable  at  the  April 
term,  and  that  a  trial  was  denied  by  a  premature  adjournment 
of  the  court,  which  the  unfinished  business  did  not  authorize,  nor 
the  condition  of  the  presiding  jud^  require.  They  have  a  right 
to  insist  that  the  practice  of  the  court,  as  regulated  by  law,  and 
which  would  have  prima  fade  secured  them  a  trial,  should  have 
been  observed. 

Upon  the  facts  we  have  stated,  as  shown  by  the  petition  and 
accompanying  papers,  we  have  arrived  at  the  conclusion  that  the 
petitioners  were  entitled  to  bail,  and  that  the  writ  of  habeas  cor- 
pus and  certiorari  to  bring  up  to  this  court  the  prisoners,  as 
also  the  proceedings  had  before  Judge  Smith,  issue,  unless  the 
counsel  engaged  are  satisfied  no  new  phase  Avould  be  presented 
by  the  return,  and  are  content  to  apply  to  the  judge  below  for 
tlic  relief  which  they  seek,  as  hereby  indicated. 

We  regret  that  in  a  case  involving  such  important  points  of 
practice,  as  well  as  the  construction  of  constitutional  provisions, 
we  have  been  deprived  of  the  aid  of  the  Chief  Justice,  by  reason 
of  his  severe  illness.  The  necessity,  however,  for  an  immediate 
opinion,  forbade  our  delay. 

July  22. — We  have  not  entered  into  the  discussion  of  the 
construction  of  the  act  of  1827,  (Aik.  Dig.  348,  §  36,)  so  ably 
insisted  on  by  the  counsel  opposed  to  the  prisoners,  for  the  rea^ 


JUNETTERM,  1851.  6W 


Powell  V.  Tlie  State'. 


son  that  we  regard  that  construction  as  settled  by  our  predeces- 
sors, against  the  view  of  the  learned  counsel,  in  the  parallel  case 
of  Simonton,  9  Por.  383-90,  in  which  the  parties  were  indicted 
and  arrested  upon  writs  of  capias  returnable  to  the  same  term  of 
the  court  at  which  the  indictment  was  found,  and  for  the  failure 
to  try  at  which  term,  the  prisoner  was  admitted  to  bail ;  and 
this  case  was  re-affirmed,  in  Ex  parte  Chaney. 

Since  the  foregoing  opinion  was  prepared,  the  Chief  Justice 
has  so  far  recovered  as  to  be  able  to  examine  it,  and  he  requests 
me  to  state  that  he  fully  concurs  in  it. 

Upon  further  consultation  by  the  whole  court,  it  is  deemed 
proper  to  observe,  lest  what  we  have  said  about  the  general  order 
of  continuance  of  the  business  in  the  Circuit  Court  of  Greene 
might  mislead  the  judge  upon  a  futufe  application  for  bail,  that 
if  it  should  appear  upon  subsequent  investigation  that  such  gen- 
eral order  was  made  at  the  suggestion  or  by  the  consent  of  the 
parties,  whose  cases  were  continued,  or  their  counsel,  the  order 
would  then  operate  as  a  continuance  entered  in  each  case  by 
consent,  and  would  be  a  completion  ef  the  business  of  the  court, 
justifying  its  adjournment.  This,  •  although  clearly  inferrable 
from  what  we  have  previously  said,  may  prevent  any  misconcep- 
tion of  our  "  view,  as  t6  what  constitutes  a  premature  adjourn-- 
ment. 


POWELL  vs.  THE  STATE. 

1.  When  the  judfrment  entry  recites  that  the  jury  after  deliberating  s, 
reasonable  time  were  unable  to  agree  upon  a  verdict,  that  the  court 
liad  disposed  of  the  business  before  it,  and  that  it  was  absolutely 
necessary  that  the  term  of  the  court'should  then  be  closed,  the  jury 
may  properly  be  discharged  and  a  mistrial  entered. 

2.  On  the  trial  of  an  indictment  for  juurder,  the  defendant  cannot  prove 
threats  made  by  tbe  deceased  against  him,  withoutulso  proving  lluu 
such  threats  came  to  his  knowledge  before  the  killing. 

3.  A  witness  cannot  be  inipeaclied  by  proof  of  contradictory  state- 
ments previously  made  by  him,  whether  oral  or  written,  witiioii:  first 
giving  him  an  opportunity  to  explaia»suah  prcviotis  statements. 


578  ALABAMA. 

Powell  V.  The  State. 


Error  to  the  Circuit  Court  of  Shelby.  Tried  before  the 
Hon.  Geo.  D.  Shortridge. 

Watts,  Judge  &  Jackson,  and  Woodward,  for  plaintiff: 

li,'  The  prisoner  ought  not  to  have  been  tried  the  second 
time.  The  discharge  of  the  jury  for  no  better  reason  than  that 
they  could  not  agree,  is  not  authorized  by  law,  and  the  prisoner 
cannot  be  legally  tried  again. — See  Ned  v.  State,  7  Por.  187. 
In  principle  this  case  cannot  be  distinguished  from  the  case  cited 
from  7  Por.  187.  Hci-e  the  jury  \yas  really  discharged  because 
they  could  not,  or  rather,  had  not  agreed,  by  9  o'clock  Sat^ 
urday  morning.  The  term  of  the  court  had  not  expired  J  it 
continued  until  12  o'clock  Saturday  night. — See  State  v;  Nar^ 
bors,  6  Ala.  200.  It  is  untrue,-  as  stated  on  the  record,  that  the 
business  of  the  court  was  finished.-  This  case  was  at  that  time 
pending  in  the  court  undetermined,  the  jury  were  then  out  try- 
ing it,  and  it  was  the  business  of  the  court  to  try  and  determine 
tliis  case.  Until  this  case  Avas  legally  disposed  of  it  is  clear  that 
the  business  of  the  court  was  not  finished.  The  general  •' jpres- 
sion  in  the  record  that  it  appeared  to  the  court  that  "  it  is  now 
absolutely  necessary  that  the  term  of  the  court  bo  closed-,"  can- 
not amount  to  any  thing.  There  is  no  reason  stated  m- the  reeoi'd 
■^vhy  it  was  absolutely  necessary.  The  reason  should  have  ap- 
peared upon  the  record. — See  May  &  Croom  v.  State,  dccidx^d 
at  present  term. 

The  case  of  Battle  v^  The  State  is  unlike  this.  The  judgment 
entry  of  the  mistrial  in  that  case  is,  "  and  it  appearing  to  the 
court  here  noAV  that  it  is  absolutely  necessary  that  the  jury 
be  discharged,  for  tiiat  the  term  of  this  court  is  now  closed." 
f  n  the  case  now  before  the  court  the  term  of  the  court  had  not 
closed,  and  it  could  not,  without  disposing  of  all  its  business,  le- 
gally close,  and  the  term  did  not  legally  end  until  12  o'clock 
'Saturday  night.  In  this  case  it  is  only  shown  that  it  is  necessa- 
ry that  the  term  of  this  court  be  closed,  not  that  it  had  closed  by 
«?.\'piration  of  its  term;  It  could  not  legally  close  otherwise  un- 
til all  the  business  of  the  court  had  been  disposed  of,-  or  unless 
the  judge  was  sickj  or  some  other  cause  provided  for  by  statute. 

The  loose  expressions  of  Judge  Collier  in  Battle  V.  State,  ^t^- 
^ruy  were  not  necessary  in  that  particular  case,  and  must  prop* 
•erly  be  considered  as  mere  dicta,  and  especially  ought  these  looso' 


j'UNi>  TERM,'  1851.  5T9 


Powell  V.  The  State. 


dxpressions  to  be  so  regarded  when  we  see  clearlj  that  they  are 
mconsistent  with  Nabors  v.  State,  (6  Ala.)  and  particularly  op- 
posed to  the  reasoning  of  Judge  Goldthwaite,  in  the  case  of 
Ned  V.  State,  (7  Por.)  one  of  the  most  elaborately  considered 
opinions  and  cases  ever  reasoned  or  argued  in  our  court.  Upon 
the  principles  settled  in  that  case,  we  rely  confidently  in  saying 
that  the  court  erred  in  this  case. 

2.  The  testimony  offered  as  to  the  declarations  of  the  de- 
ceased was  competent,-  as  rebutting  the  evidence  of  the  State  .- 
It  was  competent  for  the  purpose  of  showing  that  the  defendants 
had  good  reason  to  gc  armed  to  defend  themselves  on  their  own 
soil,  where  they  had  a  right  to  be.  It  ought  to  have  been  left  to 
the  jury,  from  all  the  circumstances  to  infer  whether  the  defend- 
ants had  been  informed  of  the  threat.  The  court  undertook  to 
determine  that  the  jury  could  not,  from  circumstances,  infer  that 
tlie  defendants  had  been  informed  of  it.- 

3.  The  affidavit  of  Grady  before  the  magistrate  ought  not  to 
have  been  excluded  ;■  it  was  proper  to  impeach  the  witness  in 
this  way. — See  Heirs  of  Holman  v.  Bank  of  Norfolk,  12  Ala  ; 
see  also  Carville  v.  Stout  et  al.,- 10  ib.  802  ;  1  Greenl.  on  Ev. 
§  462,  which  shows  that  the  rule  which  requires  a  predicate  to 
be  laid  before  the  witness  can  be  contradicted,  applies  to  oral 
declarations  or  statements.     The  oath  could  not  be  explained. 

Attorney  General,  for  the  State  :'- 

1.  The  threats  of  the  deceased  against  the  accused  could  have 
had  no  influence  upon  the  latter  unless  they  can>e  to  his  knowl- 
edge before  the  killing,  and  they  were  therefore  properly  rejected 
by  the  court. — Hudgins  v.  State,  2  Kelly  181 ;  Turney  v.  State, 
8  S.  &  M.  123  ;  State  v.  Goodrich,  19  Verm.  116,  and  6  Geor- 
gia Dec.  88. 

2.  To  show  that  the  court  properly  refused  to  admit  the  pre- 
liminary examination  of  witness  Grady,  no  sufficient  predicate 
having  been  laid,  see  Howell  v;  Reynolds,  12  Ala.  131. 

COLEMAN,  J. — I'his  was  an  indictment  for  murder  againsfi 
William  Powell,  William  Blair  and  Hancock  Holcombe,  in  the 
Circuit  Court  of  Shelby  county.  On  the  trial  in  the  court  be- 
low, William  Powell  Avas  convicted  of  manslaughter  in  the  first 
degree  and  the  other  defendants  acquitted. 
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At  a  term  of  the  court  previous  to  the  conviction  of  the  pris- 
oner, a  mistrial  was  had  in  the  case,  in  which  the  judgment  of 
the  court  recites  "  that  the  jury  retired  to  consider  of  their  ver- 
dict, and  having  well  and  truly  considered  of  the  same,  return 
into  open  court  and  say  they  cann6t  agree  upon  a  verdict,  and  it 
appearing  to  the  court  now  here,  that  thehusincss  of  this  court  is"' 
finished  and  that  the  said  jury  have  been  charged  with  this  case 
from  Thursday  evening  at  5  o'clock  until  9  o'clock  this  Satur- 
day morning,  and  they  say  it  is  impossible  for  them  to  agree  on ' 
a  verdict;  and  it  appearing  that  it  is  now  absolutely  necessary 
that  this  term  be  closed,  it  is  therefore  ordered  by  the  court  that' 
the  said  jury  be  discharged,  a  mistrial  entered,  and  that  the 
cause  stand  for  trial  at  the  next  term  of  this  court." 

On  the  subsequent' trial  of  the  prisoner,  at  which  he  was  con- 
victed, no  objection  was  urged  in  his  behalf  on  account  of  the' 
mistrial,  but  it  is  now  insisted  that  the  discharge  of  the  jury 
was  illegal  and  is  equivalent  to  an  acquittal. 

The  general  rule,  as  laid  down  by  the  highest  authorities  on' 
the  criminal  law,  is  that  a  jury  once  sworn  and  charged  in  a  case 
affecting  life  or  member,  cannot  be  discharged  without  giving  a 
verdict.     Amongst  the  exceptions  to  this  rule  is  this,  that  a 
court  may  discharge  a  jury  in  any  case  of  pressing  necessity,  - 
and  should  do  so  whenever  such  a  case  is  made  to  appear. 

If  the  term  of  the  court  were  closed  by  adjournment  on  ac- 
count of  the  sickness  of  the  judge,  or  any  other  suflScient  cause, ' 
it  would  certainly  justify  the  discharge  of  the  jury.  In  the 
judgment  entry  above  referred  to,  the  court  declares  that  it  is 
now  absolutely  necessary  that  this  term  of  the  court  be  closed, 
i'^ie  judgment  does  not  specify  Avhat  the' particulalf^  cause  of  the 
adjournment  was,  but  states  that  it  waS'  One  of  absolute  necessity,  • 
and  being  a  court  of  general  jurisdiction,  every  intendment  must 
be  made  to  sustain  the  correctness  of  the  judgment.  In  the  case 
<5f  the  State  ex.-  rel.  Ba'ttle,-it  was  held  that  after  a  Circuit 
Court  has  disposed  of  the  business  before  it,  it  need  not  continue 
its  session  until  the  expiration  of  the  term  limited  by  law,  al- 
though a  jury  may  be  dehberating  upon  their  verdict  in  a  crinfii- 
nal  prosecution  for  a  criminal  offence ;  in  such  a  case  the  court 
is  only  bound  to  afford  a  reasonable  thne  for  the  jury  to  agree 
upon  a  verdict,  and  if  the  record  does  not  show  the  reverse,  it- 
'Vi'ill-  be  intended  that  the  session  continued  thus  loner. 
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■Jt  is  not  necessary  to  go  the  extent  of  the  doctrine  here  laid 
,.do>Yn,  to  show  that  the  jury  was  properly  discharged  in  this  case. 
The  record  shows,  not  only  that  the  court  had  disposed  of  the 
business  before  it,  and  awaited  a  reasonable  time  for  the  jury  to 
agree  upon  a  verdict,  but  the  judgment  entry  shows  that  it  was 
considered  by  the  judge  that  the  term  of  said  court  should  be 
then  closed  from  some  absolute  necessity. 

We  think  the  court  properly  excluded  the  threat  of  Porter  and 
his  declaratioi)  concerning  the  field,  as  stated  in  the  bill  of  ex- 
ceptions. It  appears  that  the  admission  of  the  threats,  &c.,  as 
proof  was  objected  to  unless  the  defendants  would  prove  that 
information  thereof  was  communicated  to  them  before  the  killincr, 
which  the  prisoners  failed  ^o  prove,.  The  threats,  if  made  known 
to  the  prisoner,  would  have  been  competent  testimony,  as  tend- 
ing to  show,  that  in  the  assault  on  the  deceased,  he  may  have 
acted  under  a  just  fear  of  danger  to  his  .own  life,  but  we  cannot 
sec  in  this  case  how  they  .could  be  considered  as  proof  pertinent 
to  the  issue,  ^he  eminent  counsel  for  the  prisoner  have  failed 
to  produce  any  authority  for  the  ^.dmission  of  such  proof.  They 
insist  that  it  ought  to  jiave  been  permitted  to  the  jury  to  infer 
from  the  circumstances  that  the  prisoner  had  knowledge  of  the 
threat.  No  circumstances  from  which  such  an  inference  might 
be  drawn,  are  disclosed  by  the  bill  of  exceptions,  and  if  such  ex- 
istedj  it  was  obligatory  on  the  defence  to  show  them  affirmatively j, 

We  will  not  undertake  to  say  that  no  case  could  occur,  in 
which  such  threats,  although  unkijown  to  the  prisoner,  might  be 
admissible,  but  we  think  there  is  ijothing  in  this  cqse  ,to  authorr 
izG  their  admission.  x 

In  order  to  impeach  the  evidence  of  Grady,  a  material  witness 
for  the  StatCj  the  prisoner  offered  the  written  testimony  of  the 
witness  given  before  j\ie  committing  magistrate,  as  materially 
different  from  what  he  swore  on  the  trial.  This  was  cj^cluded 
b}''  the  court,  because,  ^s  stated  in  the  exceptions,  no  predicate 
had  been  laid,  that  is,  the  Avitness  had  not  first  been  exannnet] 
as  to  the  time,  place,  and  circumstances  of  the  previous  statCr 
ment. 

The  rule  acted  on  by  the  court  in  this  case  is  the  rule  estab^ 
lished  by  the  judges  in  the  Queen's  case,  and  which  has  been 
|"ully  recognized  by  this  court. — Howell  v.  Reynolds,  12  Ala. 
J28,     A  witness  cani)Ot  l/e  i^ipeached  by  proof  of  contradictory 
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statements  made  by  him,  whether  oral  or  in  writing,  without 
first  giving  him  an  opportunity  to  explain  tlie  nature,  circum.- 
stanees  and  ipeaning  of  wliat  he  stated  or  wrote  at  a  previous 
•time.  The  reason  of  the  rule  is,  that  he  may  have  it  in  his 
•power  to  explain  the  apparent  contradiction,  and  the  rule  is  the 
*:ame,  whether  the  previous  declaration  of  the  witness  be  writ- 
ten or  verbal. — 1  Grcenl.  §  403 ;  3  Starkie's  Ev.  1714. 
Jl'hc  judgment  is  affirmed. 


Ex  Pai^te  ANDREWS  &  ^VIFE. 

.1.  When  a  prisoner  is  cotpmitted  for  an  assault  with  intent  tp  kill  antl 
murder,  and  it  is  shown  that  the  person  wpuaded  is  in  danger  ol 
<lying  before  (he  expiration  of  a  year  and  a  day  from  the  time  the 
wound  was  inflicted,  the  prisoner  is  not  entitled  to  bail,  as  a  matter 
of  right,  because  no  indictment  has  been  found  against  him  although 
two  terms  of  the  court  at  which  he  might  have  been  indicted  have 
elapsed  sinc.e.liis  commitment,  nnlessit  is  also  shown  that  he  would 
be  entitled,  to  bail  if  death  s^ionld  ensue  within  the  year  and  day. 

Application  for  the  writs  of  i/a&ca^  Corpus  and  Certiorari^ 
to  obtain  the  discharge  of  the  petitioners  from  imprisonment,  bail 
luivingbeen  refused  thern  by  the  Hon.  Alex.  McKinstry,  Judge 
of  the  City  Court  of  Mobile. 

Phillips,  for  petitioners,: 
•  The  rule  of  the  comfi^pn  law  is  "  tlj^tno  pcrsc^  shall  be  ad- 
•>«ulged  by  any  act  whate^'er  to  kill  another,  who  does  not  die 
thereof  within  a  year  and  a  day  after  the  stroke  received." — 1 
.Kussel  on  Crimes,  428.  The  ruling  of  the  cpnrt  below  is,  tha.t 
the  party  charged  with  giving  the  blow  may  be  detained  in  pris- 
on until  the  expiration  of  the  year  and  day,  and  that  there  is  no 
.statute  making  it  compulsory  on  the  State,  until  the  completlou 
.  pf  that  period,  either  to  indict  or  try  him,  or  to  discharge  him  on 
bail. 

It  is  provided  by  the  sixth  section  of  the  act  of  1807,  that  "if 
^nypcrsoUi  shall  be  committed  for  treason,  or  felony,  and  slyi^ 
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not  be  indicted  and  tried  at  the  next  term  of  the  .court,"  &c.,  he 
was  entitled  to  bail  on  the  last  day  of  the  term ;  and  if  not  inr 
dieted  and  tried  at  the  second  stated  term,  he  was  to  be  dis- 
charged from  imprisonment,  except  in  certain  specified  cases.. 
This  section  is  almost  a  literal  transcript  of  the  habeas  corpus 
act. — 31  Car.  II,  C.  2,  f  7.  If  this  act  is  still  in  force  the  petir 
tioners  certainly  are  entitled  to'bail.  The  offence  for  which  they 
were  commrtted  is  a  felony,  (Hughes  v.  State,  12  Ala.  458,)  and 
two  terms  have  passed  since  their- commitment  Avithout  an  indict- 
ment beinfT  found  against  them. 

The  act  of  1827  was  passed  to  amend  that  of  1807,  and  does 
amend  it  in  one  particular,  and  tliat  is  to  require  bail  on  failure 
to  indict  and  try  at  the  second  term. — Aikin's  Dig.  348.  The 
f)nly  difference  in  the  wording  of  the  two  acts  is,  that  the  latter 
uses  the  expression  "  apd  shall  pot  be  tried,"  instead  of  "indict- 
ed and  tried,"  as  in  the  former  act.  The  provision  in  the  Penal 
(■ode  is,  (Clay's  Dig.  444,  §  40,)  that  "no person  shall  be  ad.- 
pnitted  to  bail  as  a  matter  of  right,  when  he  is  not  tried  at  the 
first  term,"  &c.  The  terms  of  statutes  are  operative,  except 
wherein  they  have  been  repealed,  and  if  the  word  "  indicted" 
gives  a  protection  topcjrsonftl  liberty,  wbich  the  word  "  tried,'"' 
standing  alon^,  would  noi^givc,  then  the  statute  of  1807  is  in 
.full  force  as  to  .'that  word.— Kiijney  v.  Mallory,  3  Ala.  62G ; 
ex  parte.  Sixfionton,  9  Por..  391. 

Independently  of  these  provisions  the  petitioners  are  entitled 
to  bail.  "Xhe, habeas  co7'pus  net  of  1807  declai-es,  that  "any 
.person  detainedjn  prison  for  any  criminal  or  supposed  criminal 
.offence,  imless  for  tre;ison  or  felony  punishable  with  death,  the 
.species  whereof  is  plainly  ^nd  fully  set  forth  in  the  warrant  cf 
commitment,"  may  be  admitted  to  bail,- — Aikin's  Dig.  347. 
•Our  Bill  of  Rights  thus  secure^  the  same  privilege :  "  All  per- 
.sons  shall,  before  conviction,  be  bailable  by  sufficient  securities,, 
except  for  qapital  offence?,  ,wh(}re  the  proof  is  evident  and  the 
•presumption  great."  .The  offepcc for,which  the  petitioners  were 
committed  is  clearly.bailable  under  all  of  these  provisions. 

Tiie  prisoners  were  detained  by  the  court  below  on  the  ground 
that  these  statutes  all  related  to  coiriplete  offences,  that  the  of- 
fence in  this  case  would  not  be  complete  until  the  death  of  the 
party  wounded,  and  that  his  mere  order  to  the  sheriff  to  detain 
.tUem  in  custody,  T,'oul4,be  good,  if  not  e.xten(Jejl  beyond-"  a  yeajt" 
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and  a  day."  The  authorities  referred  to  for  this  position  are  1 
Strange  547,  and  15  Mass.  276.  The  first  of  these  cases  Avas 
jirobably  decided  under  the  statute  against  stabbing. — 1  Jac.  1, 
€  8,  cited  in  3  Chitty  347. 

In  the  second  CAse,  it  appears  that  the  gi'and  jury  presented 
the  fi^ict.  Whether  this  was  done  under  some  rule  or  special 
statute  of  Massachusetts,  I  have  not  been  able  to  determine. 
The  reference  to  Hale  by  the  reporter  shows  that  the  decision 
.rests  on  an  English  statute,  and  the  statute  itself  seems  to  have 
been  made  for  the  government  of  sheriffs  and  bailiffs. — 2  Hale's 
Pleas  of  the  Crown,  132. 

No  counsel,  contra. 

CHILTON,  J. — The  petitioners  apply  to  this  court  for  the 
^"rit  of  habeas  corpus  and  certiorari  to  bring  up  the  proceedings 
had  before  the  Judge  of  the  City  Court  on  their  application  be- 
fore him  on  a  similar  writ,  he  having  refused  to  admit  them  to 
bail.  By  the  consent  of  the  solicitor  the  issue  of  the  writs  is 
«raived,  and  the  record  accompanying  the  petition  is  considered 
iis  duly  returned. 

It  appears  from  the  record  that  Abram  Andrews  was  commit- 
ted for  an  assault  Avith  intent  to  commit  murder  on  one  James  A>. 
Ponalson,  on  the  27th  March,  1851,  and  his  Avife  Margaret  on 
the  28th  of  the  same  month,  as  an  accessory  before  the  fact. 
jSince  their  commitment,  two  terms  of  the  City  Court  have 
elapsed,  and  no  indictment  has  been  found  against  them.  And 
the  reason  why  the  judge  refuses  them  bail  is,  that  Donalson  is 
shown  by  the  proof  of  a  surgeon  to  be  in  such  condition,  from 
the  Avound  inflicted  by  the  prisoner,  AndrCAA's,  that  in  the  opinion 
of  the  surgeon,  he  will  die  before  the  next  term  of  the  court, 
Avhich  Avill  be  within  a  year  and  a  dny  from  the  time  the  Avound 
Avas  inflicted ;  and  aa-c  are  left  to  infer  from  the  record  that  the 
party  is  detained  in  custody,  and  not  indicted  for  the  minor  of- 
fence, in  order  that  should  death  ensue,  the  sohcitor  may  prefer 
an  indictment  for  murder* 

The  bail  is  claimed  as  matter  of  right  from  the  facts  aboA-e 
stated ;  and  for  the  purposes  of  this  investigation  we  will  assume 
that  if  Donalson  should  die,  the  facts  Avould  be  such  as  to  bring 
the  case  Avithin  the  constitutional  exception  as  to  capital  offences, 
*' where  the  pi'oof  is  evident  and  the  presumption  great;"  for, 
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if  the  facts  do  not  bring  the  case  within  such  exception,  the  pris- 
oners would  be  entitled  to  bail,  to  appear  and  answer  for  the 
murder,  should  the  party  die. 

We  have  carefully  examined  the  able  argument  submitted  in 
Tvriting  bj  the  counsel  for  the  prisoners,  but  have  been  unable  to 
persuade  ourselves  that  the  statutes  contemplate,  that  parties 
situated  as  the  record  and  proof  show  these  are,  are  entitled  to  be 
indicted  and  tried,  before  it  is  ascertained  whether  the  capital 
felony  will  be  consummated  by  the  death  of  the  wounded  person. 
The  statutes  make  no  provision  for  cases  of  this  kind,  and  avc 
are  thrown  upon  the  constitutional  provision  and  the  common 
law  governing  such  cases.  It  is  very  certain,  we  think,  that  the 
act  of  1807,  which  authorized  the  discharge  of  the  accused,  if 
not  indicted  at  the  second  stated  term,  was  never  intended  to 
embrace  a  case  like  the  present.  True,  the  parties  are  charged 
with  v/hat  the  statute  makes  a  felony,  but  the  court  is  advised 
that  the  party  wounded  will  die  before  the  next  court,  in  which 
event,  as  wo  have  said,  we  must  assume  as  the  predicate  for  this 
opinion,  that  a  more  aggravated  felony,  a  capital  offence,  will 
have  developed  itself.  It  cannot  be  true  that  the  Legislature 
<lesigned  to  compel  the  State  to  try  the  offender  for  the  minor 
offence,  and  thus  exonerate  him  from  liability  for  the  greater,  or 
on.  default  of  indicting  him  for  two  successive  courts,  entirely  to 
discharge  him.  Neither  do  the  acts  of  1827,  nor  the  provision 
in  the  Penal  Code,  (Clay's  Dig.  441,  §  40,)  embrace  the  case  or 
confer  any  right  to  bail ;  they  refer  to  trials  and  commitments 
for  offences  which  have  been  consummated.  Here  the  party 
could  not  bo  indicted,  for  the  offence,  though  it  may  be  morally 
certain  that  it  will  be  completed  by  the  death  of  the  party  woun- 
ded, lias  not  yet  been  consummated.  We  have  been  referred  to 
no  case,  where,  under  such  civ(;urHstances,  the  State  has  been 
compelled  to  indict,  or  where  the  prisoner  has  been  discharged 
for  a  failure  to  try  until  after  the  time  has  elapsed  within  which, 
if  the  wounded  person  die,  the  law  would  adjudge  it  murder. 

It  is  laid  down  by  the  Supremo  Court  of  Massachusetts,  in 
The  Commonv/calth  v.  Caleb  Trask,  (15  Mass.  277,)  "that  where 
one  is  impvieoncd  for  dangerously  wounding  another,  so  that  his 
life  is  in  danger,  he  is  to  be  kept  in  prison  without  bail,  until  it 
shall  probably  appear  that  the  danger  is  over."  And  the  court 
predicate  their  opuiion  upon  what  Lord  Hale  observes  in  his 
38 
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Picas  of  the  Crown,  (vol.  2,  p.  134,)  who  says  :  "  If  A  danger^ 
ously  wound  B,  he  may  be  imprisoned  till  it  be  known  whether 
the  party  will  die  or  live,  and  regularly  is  not  to  be  bailed,  till  it 
probably  appear  that  the  danger  is  over." 

Our  opinion  is,  that  if  the  facts  of  the  case  made  by  the  pris- 
oners are  such  as  entitle  them  to  trial  as  matter  of  right  un- 
der the  constitutional  provision ;  in  other  words,  if  they  are  such 
that  in  the  event  of  the  death  of  the  party  Avounded,  they  would 
be  entitled  to  bail,  they  ought  not  to  be  denied  bail,  because  the 
party  injured  still  survives.  But  unless  they  can  bring  their 
case  within  this  category,  as  there  is  no-  statute  which  requires 
the  court  to  bail  them,  and  the  purposes  ©f  justice,  in  the  event 
that  a  capital  felony  will  shortly  be  consummated^  can  only  be 
i^arried  out  by  securing  the  prisoners  to  answer  for  the  offence  p- 
they  must  remain  in  prison  until  it  may  be  seen  whether  the 
wounded  party  will  live  or  die- 
Let  the  motion  be  denied.- 


PETTIBONE  vs.  THE  STATE. 

1 .  An  indictment  under  the  fifth  section  of  the  act  of  1850,  (Pamphler 
Acts,  p.  1 1,)  for  keeping  a  hotel  without  Ucense.  which  alleges  that 
the  defendant  "did  ieep,"  &c.,  is  demurrable.  It  should  allege  that  he 
"was  engaged  in  Vie  business  of  keeping^''  &c. 

Error  to  the  Circuit  Court  of  Conecuh.  Tried  before  the 
Hon.  E.  Pickens.  .uuu 

The  plaintiff  in  error  was  indicted,  under  the  act  of  1850,  for 
keeping  a  hotel  without  license.  The  indictment  contained  two 
counts,  the  first  alleging  that  the  defendant  "did then  and  there 
keep  a  house  of  entertainment  for  transient  persons,"  &c.,  and 
tlie  second  that  he  "  did  then  and  there  keep  a  hotel,"  &c.  The 
defendant  demurred  to  the  indictment,  but  his  demurrer  was 
overruled,  and  a  verdict  rendered  against  him. 
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Watts,  Judge  &  Jackson,  for  plaintiff  in  error,  contended 
that  the  indictment  was  defective,  because  it  did  not  charge  that 
the  defendant  was  engaged  in  the  business  of  keeping  a  house 
for  the  entertainment  of  transient  persons ;  and  they  cited 
Moore  v.  The  State,  (16  Ala*  411,)  and  Eubanks  v.  The  State, 
(17  Ala.  181.) 

The  Attorney  General,  contra. 

COLEMAN,  J. — According  to  the  decisions  made  in  the  cases' 
€if  Moore  v.  The  State,  (16  Ala.  412,)  and  Eubanks  v.  The 
State  (17  ib.  181,)  the  court  erred  in  overruling  the  demurrer  to 
ifhe  indictment  in  this  case.  The  act  of  1850,  (see  section  5,) 
under  which  this  indictment  was  found,  is  substantially  the  same 
with  the  98th  section  of  the  act  of  1848,  under  which  the  in- 
dictments were  found  in  the  cases  referred  to. 

The  judgment  is  reversed,  and  the  cause  remanded. 


HUGGINS  vs.  BALL,  Clerk,  &c. 

t.  The  act  of  1848  (Pam.  Acts,  95)  -'to  amend  the  several  laws  now  in 
force  ill  relation  to  the  return  of  executions  by  sheriffs  and  coro- 
ners," does  not  repeal  the  act  of  1840,  (Clay's  Digest  911,  I  31,)  "to 
regulate  the  mode  of  collecting  costsaccruing  inthe  Supreme  Court.' 

'i.  The  Cifcuit  Court  has  jurisdiction  to  render  judgment  under  the  act 
of  1840,  against  an  officer  for  a  faihvre  to  return  an  execution  to  the 
Supreme  Court,  although  the  amount  of  the  judgment  may  be  less 
ihan  fifty  dollars. 

Error  to  the  Circuit  Court  of  Mobile.     Tried  before  the 
Hon.  John  Bragg. 

Percy  Walker  and  A.  F.  Hopkins,  for  plaintiff  in  error : 

1.  The  act  of  1840  is  repealed  by  the  act  of  1848.    A  sub- 

rscquent  statute  will  control  a  former  act  which  is  repugnant  to 

it,  and  it  makes  no  difference  that  one  is  a  general  act  and  tho 

other  special.— 21  Pick.  373;  4  ib.  399;  3  Ala.  626;  3  Mc 
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Lean,  212;  Y  Blackf.  314;  7  Mass.  140;  12  ib.  545;  1  Ash- 
mead,  179 ;  10  Pick.  39  ;  20  ib.  407.  The  language  of  the  act 
of  1848  is  plain  and  unambiguous,  and  leaves  no  room  for  con- 
struction. The  intention  of  the  Legislature  must  be  collected 
from  the  words  which  they  employ. — 9  Por.  266  ;  1  Kelly  157  ; 
2  Cranch  399  ;  14  Peters  46  ;  3  How.  (U.  S.)  1 ;  9  Wheaton, 
381 ;  9  N.  Hamp.  R.  59 ;  5  Pick.  166 ;  3  J.  J.  Marsh.  594 ;  1 
Hill  324 ;  17  Ala.  828. 

2.  The  judgment  is  erroneous  as  to  amount.  It  should  have 
been  twenty  per  cent,  on  the  amount  of  the  execution,  instead  of 
the  whole  amount. 

3.  The  Circuit  Court  has  no  jurisdiction  to  render  judgment 
for  less  than  fifty  dollars.— Clay's  Dig.  288,  §  2. 

C.  W.  Rapier,  contra: 

1.  The  act  of  1840  is  not  repealed  by  the  act  of  1848.— 1 
Kent's  Com.  461 ;  6  Smedes  &  M.  628  ;  6  Por.  220 ;  3  Mar- 
tin's R.  190;  24  Pick.  296;  23  ib.  93;  3  Mass.  523;  9  Ba- 
con's Abridgment  255;  3  Bibb  180;  4  Pike  (Ark.)  410;  3 
Ala.  626;  5  Hill  221. 

2.  The  recovery  is  in  the  nature  of  a  penalty,  and  the  sum- 
mary proceeding  is  not  a  civil  case  within  the  meaning  of  the 
constitutional  provision  in  reference  to  jurisdiction. — 5  Por.  145  ; 
inb.  460. 

COLEMAN,  J. — The  proceeding  and  judgment  in  this  case 
were  had  under  the  act  of  1840,  authorizing  the  clerk  of  the  Su- 
preme Court,  in  the  name  of  the  successful  party,  to  commence 
and  prosecute  any  motion  against  any  sherift"  or  his  securities  for 
failing  to  return  any  execution  from  the  Supreme  Court.  By  a 
further  provision  of  the  act,  and  those  acts  to  which  it  refers, 
the  plaintiff  was  entitled  to  recover  against  the  sheriff  the 
;imount  of  the  execution  which  he  failed  to  return. 

It  is  contended  that  this  act  was  repealed  by  the  act  of  1848, 
which  declares  that  "  from  and  after  the  passage  of  this  act, 
when  any  writ  of  execution  shall  come  to  the  hands  of  any  sher- 
iff or  coroner,  and  he  shall  fail  to  return  it  to  the  ofiSce  from 
which  it  issued,  on  or  before  the  return  daj'  thereof,  it  shall  be 
lawful  for  the  court  to  which  said  execution  may  be  returnable, 
upon  three  days  notice  being  given  by  either  party  thereto,  and 
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On  motion  of  the  plaintiff  or  plaintiffs,  defendant  or  defendants, 
in  said  execution)  to  render  judgment  against  the  sheriff  or  cor- 
oner thus  failing  and  his  securities  on  his  official  bond,  or  any  or 
either  of  them,  at  the  rate  of  twenty  dollars  for  every  hundred 
dollars  contained  in  the  judgment  or  decree  on  which  the  execu- 
tion issued,  and  so  in  proportion  for  any  greater  or  less  sum,  and 
no  more."  The  third  section  of  this  act  repeals  all  laws  and 
parts  of  laws  contravening  its  provisions. 

By  the  acts  of  1819  and  1821,  the  plaintiff  was  authorized 
to  recover  against  the  sheriff  the  amount  of  any  execution  which 
he  failed  to  return  according  to  law,  and  we  think  the  Legisla- 
ture intended  by  the  act  of  1818  to  repeal  those  general  acts  and 
not  the  special  act  of  1840. 

When  an  act  of  the  Legislature  admits  of  two  constructions, 
the  one  violative  of  the  constitution  and  the  other  not,  we  ought 
certainly  to  give  it  the  latter  construction.  If  the  act  of  1848 
were  construed  to  repeal  that  of  1840,  it  would  give  to  the  clerk 
of  the  Supreme  Court  the  right  to  proceed  in  that  court  against 
the  sheriff  for  failing  to  return  an  execution,  and  thus  create  the 
necessity  of  having  a  jury  to  try  the  issues  that  might  arise  in 
the  case,  and  confer  original  jurisdiction  on  the  Supreme  Court. 
Such  a  law  would  clearly  be  unconstitutional. 

Again :  in  interpreting  statutes,  we  should  certainly  not  favor 
any  construction  that  would  lead  to  an  unreasonable  result.  If 
the  construction  contended  for  by  the  plaintiffs  were  to  prevail, 
a  sheriff  in  the  remotest  county  in  the  State  might  be  required 
to  attend  this  court  and  defend  a  motion  against  him  on  three 
(lays  previous  notice  thereof. 

It  is  contended  that  the  Circuit  Court  had  no  jurisdiction  in 
this  case,  the  amount  claimed  and  recovered  being  twenty-five 
dollars  sixty-three  cents.  The  constitution  declares  that  the 
(Jivcuit  Courts  shall  have  jurisdiction  in  civil  cases  only  when 
the  matter  or  sum  in  controversy  exceeds  fifty  dollars.  We 
think  this  is  not  a  civil  case  within  the  meaning  of  the  constitu- 
tion, but  a  proceeding  had  for  the  recovery  of  a  fine  or  penalty 
against  a  public  officer  for  a  default  or  dereliction  in  his  official 
duty.  Actions  founded  on  torts  are  civil  cases  in  one  sense  of 
the  term,  but  the  jurisdiction  of  the  Circuit  Court  in  any  case 
of  tort  has  never  been  doubted,  however  small  the  matter  in 
controversy.    We  consider  the  default  of  the  sheriff  in  this  case 
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to  be  in  the  nature  of  a  tort.     When  any  injury  is  sustained 
from  the  neglect  of  duty  on  the  part  of  an  officer,  an  action  ex 
delicto  is  the  appropriate  remedy- 
Let  the  judgojent  below  be  affirmed. 

Dajrcan,  C.  J.,  not  sitting. 


DOSS  et  al  vs.  CAMPBELL. 

(.  The  laws  of  the  State  in  which  a  marriage  is  celebrated  govern  the 
rights  of  each  party  to  the  property  of  the  other,  and  their  subse- 
quent removal  to  another  State  only  aflfects  property  afterwards  ac 
quired. 

2.  Therefore,  where  a  marriage  was  celebrated  in  Texas,  by  the  law8 
of  which  the  husband  acquires  no  interest  in  his  wife's  property  by 
the  marriage,  the  subsequent  removal  of  the  parties  with  their  pro- 
perty to  this  State  does  not  subject  the  wife's  property  to  the  husr 
band's  debts. 

Error  to  the  Circuit  Court  of  Dallas.  Tried  before  the 
Hon.  Geo.  Goldthwaite. 

Campbell,  for  plaintiff  in  error : 

We  contend  that  the  lex  rei  sitte,  and  not  the  kx  loci  con- 
tractus, must  govern. 

Giving  operation  to  a  foreign  law,  rests  in  naere  comity.  All 
that  relates  to  the  remedy  must  be  determined  by  the  lex  fori. 
Pickering  v.  Fisk,  6  Ver.  102 ;  2  U.  S.  Dig.  437,  §  24. 

The  distinction  between  real  and  personal  actions  at  civil  law, 
is  taken  and  exemplified  in  Saul  v.  His  Creditors,  3  La.  685 ; 
Story's  Confl.  of  Laws,  §  157;  Lord  Eldon's  Doctrine,  cited  by 
Story,  (Confl.  of  L,,  §  171;)  see  also  §  174. 

The  idea  of  tacit  contract^  is  that  upon  which  the  prevailing  of 
the  law  of  the  matrimonial  domicil  is  founded.  This  idea  is  re- 
pudiated by  the  Supreme  Court  of  Louisiana. — See  Saul  v.  His 
Creditors,  17  Martin's  La.  599;  Story's  Confl.  of  L.,  §  157;  lb. 
148;  17  Martin's  La.  569-603-605;  Story's  Confl.  of  L.,  ^  J90; 
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Dickson  v.  Dickson,  4  La.  190;  Selrigg  v..  Davis,  2  Rose's  B'k 

Cases,  99;  Lashley  v.  Hogge,  Robinson's  Appeal  Cases,  160 ; 
Royal  B'k  of  Scotland  v.  Smith,  1  Rose's  App.  C,  Appen.  181^ 

It  may  be  adoiitted,  (says  Mr.  Story's  Confl.  of  L.,  §  145,  A,) 
that. the  rights  dependent  upon  nuptial  contracts  are  to  be  gov- 
erned by  the  lex  loci  contractus.  This  may  be  generally  correct 
in  regard  to  eases  of  express  or  implied  contracts,  and  that  no 
•other  were  probably  in  sthe  mind  of  Chancellor  Kent  at  the  time 
he  gave  the  decision. — DeCouehe  v.  Savetier,  3  Johns  Ch.  211; 
Story's  Corrfl.  of  L.,  §  145,  A. 

The  personal  laws  of  one  country  cannot  control  the  personal 
laws  of  another,  ipso  facto.  No  one  can  doubt  that  any  country 
has  a  ri^ht  to  say  that  contracts  for  community  made  in  another 
country  shall  have  no  operation  in  its  own  territory.  The  ques- 
tion then  is  reduced  to  the  mere  consideration,  whether  the  law 
of  the  eountry  does  directly  or  indirectly  provide  for  or  repudi^ 
ate  the  community  of?j)roperty  locally  situated  within  it. — Sto- 
ry's Confl.  of  L.,  §  175;  lb.,  \  176;  lb.,  §§  33-4-278. 

If  a  husband  by  the  law  of  his  domicil  has  his  wife  subject  to 
his  control,  and  changes  his  domicil  to  a  place  where  it  does  not 
exist,  or  e  contra^  if  he  changes  his  domicil  from  a  place  where 
the  wife  is  exempt  from  the  matrimonial  power,  to  one  where  it 
-exists,  in  such  case  the  wife  has  the  capacity  or  incapacity  of 
the  new  domiciL — Story's  Confl.  of  L..,  §  131;  Lashley  v.  Hogge, 
JRob.  App.  Caa.  160;  Selrigg  v.  Davis,  2  Rose's  B'k  Cases,  99. 

'(«^AYLE,  contra  : 

1.  There  is  no  difierence  between  a  marriage  settlement  by 
•deed,  and  a  contract  «f  marriage  created  by  law.  The  object 
of  each  would  be  to  settle  the  property  on  the  wife  to  her  sepa- 
rate use.  If  the  contract  in  question  were  by  deed  made  in 
Texas,  the  property  would  be  protected  here. — ^See  Peake  v. 
Yeldell,  17  Ala.  636. 

2.  Under  the  tacit  contract,  the  title  is  ve«ted  in  the  wife,  to 
her  separate  use.  In  Texas,  it  was  the  wife's  property  in  fec^ 
and  not  to  be  charged  by  the  husband.  Can  a  wife's  rights.,  so 
important  as  these,  be  divested  by  following  her  husband,  as  she 
is  bound  to  do,  into  another  State? 

3.  The  doctrine  contended  for  applies  to  real  estate,  but  not 
,to  moveables, — See  Gale  v.  Davis,  4  Martin,  619;  see  Story's 
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Cohfl.  of  L.,  200,  §§  186-240-2;  2  Kent's  Com.  453-4-T;  14 
Conn.  588. 

4.  But,  independent  of  our  statute,  the  principle  settled  by- 
Story  and  Kent,  supra,  has  been  recognized  by  our  court,  in 
eases  analogous  in  principle.  Our  court,  in  enforcing  contracts 
made  in  other  States,  apply  the  statute  of  limitations  in  other- 
States — the  tacit  contract  of  the  parties. — See  Goodman  v.. 
Monks,  8  Por.  84. 

These  decisions  must  be  overturned  to  arrive  at  the  conclu- 
j^ion  contended  for  by  plaintiffs  in  error  in  this  case. 

.  t 

DARGAN,  C.  J. — The  slaves  in  controversy  belonged"! f> . 
the  wife  of  the  claimant  before  their  intermarriage ;  they  re- 
sided in  Texas  at  the  time  of  the  marriage,  and  the  wife  had  the 
slaves  in  her  possession  ;  they  afterwards  removed  to  Alabaraa> 
bringing  the  slaves  with  them ;  the  husband  being  in  possession 
of  the  slaves,  they  were  levied  on  in  this  State,  to  satisfy  a  debt 
owing  by  him.  It  was  also  shown,  that  by  the  laws  of  Texas 
the  husband  acquired  no  title  to  the  property  of  the  wife,  in  con- 
sequence of  his  marriage,  but  that  she  retained  it  to  herself  as 
her  separate  property.  Upon  these  facts,  the  question  arises^ 
>hether  the  slaves  are  liable  to  the  debts  of  the  husband,      » 

We  do  not  deem  it  necessary  to  enter  into  the  discussion  of 
the  intricate  question  between  real  and  personal  statutes,  nor 
the  influence  the  act  of  the  Legislature  of  Texas  would  have  on 
the  rights  of  the  husband,  if  it  be  considered  in  the  one  light  or 
the  other.  For,  in  our  opinion,  without  regard  to  the  chai-acter 
of  that  statute,  (that  is,  whether  it  be  considered  as  a  real  or 
];ersonal  statute,)  the  plain  and  simple  rule  is  this,  the  lex  loci 
contractus  must  govern,  not  only  as  to  the  validity  of  the  mar- 
riage itself,  but  also  in  ascertaining  the  rights  which  each  party 
takes  in  the  property  of  the  other  and  which  either  owned  at  the 
time  of  the  marriage.  But  if  they  remove  to  another  country  or 
State,  and  there  acquire  property,  the  rights  of  each  to  such 
property,  acquired  after  the  removal,  must  be  governed  by  tlte 
laws  of  their  newly  acquired  home.  Thus,  if  parties  are  mar- 
ried in  a  country  where  the  common  law  prevails,  the  husband 
by  virtue  of  the  marriage  acquires  title  to  all  the  personal  pro 
perty  of  the  wife  which  she  had  in  possession  at  the  time  of  the 
marriage,  and  their  subsequent  removal  to  a  country  where  ti*e 
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«ivil  law  prevails,  Avill  not  re-invest  her  with  a  right  to  any  por- 
tion of  it,  but  all  the  property  acquired  subse([uent  to  their  re- 
moval will  be  governed  by  the  laws  of  their  newly  acquired  domi- 
cil ;  and  she  will  take  the  same  interest  therein  as  if  the  marriag.^; 
had  been  there  celebrated.  So,  on  the  contrary,,  if  they  were 
married  in  a  country  where  the  civil  law  prevails,  and  afterwards 
remove  to  a  State  governed  by  the  common  law,  the  common 
law  will  regulate  their  future  conduct  and  future  acquisitions  ; 
but  the  removal  will  not  alter  the  rights  of  either  to  property 
then  in  possession,  the  title  to  which  had  vested  under  the  civil 
law.  This  is  the  rule  recognized  iathe  case  of  Gayle  v.  Davis' 
Heirs,  4  Martin's  La.  645;  nor  is  there  any  thing  inconsistent  with 
this  principle,  in  the  case  of  Saul  v.  His  Creditors,  8  Cond.  La. 
563.  Judge  Story,  in  treating  of  these  two  decisions,  considers 
that  they  recognize  this  rule:  "  where  there  is  no  express  nup- 
tial contract,  the  law  of  the  matrimonial  domicil  is  to  prevail,  as 
to  the  antecedent  property ;  but  the  property  acquired  after  the 
removal  is  to  be  governed  by  the  actual  domicil." — Story's  Con. 
of  L.,  §  1780.  This  rule  is  plain  and  simple,  and  commends 
itself  for  its  justice  and  equity,,  for  there  can  be  no  justice  in 
pwmitting  the  husband  to  acquire  title  to  all  the  property  of  the 
wife,  simply  by  a  removal  from  one  State  to  another,  especially 
when  we  consider  that  he  can  control  the  domicil  of  the  wife. 
■  It  is  true,  that  if  it  were  contrary  to  the  laws  of  the  actual  dom- 
icil to  allow  married  women  to  own  property  separate  from  their 
husbands,  then  their  title  to  such  separate  property  could  not 
be  protected  by  those  laws.  But  no  good  reason,  in  my  judg- 
ment, can  be  assigned  why  the  husband  should  acquire  title  to> 
all  the  property  of  the  wife  by  a  removal  to  a  country  that  re- 
cognizes the  riglit  of  married  women  to  own  separate  property. 
:  The  removal  of  Campbell  and  wife  from  Texas  to  this  State  worked 
•■no  change  of  title  to  the  property  they  respectively  owned,  and 
the  court  therefore  committed  no  error  in  the  instructions  given 
to  the  jury. 
'.  The  other  questions  growing  cub  of  the  assignment  of  errors-. . 
i'^iQ  have  examined,  and  deem  it  sufficient  to  say  we  can  perceiv-i 
■110- error  in  the  record,  and  the  judgment  must  be  affirmed.. 
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J.  A  testator  bequeathed  to  his  eldest  son  the  sum  of  five  dollars,  a1- 

*    leging  that  Jie  liad  been  imdutiful,  and. also  provided  that  after  each 

of  his  other  children  had  received  the  sum  of  four  thousand  dollars, 

If.  he  should  receive  au  equal  share  in  the  remainder  to  be  divided 

.    among  them.     By  another  clause  the  testator  directed  that  his  other 

children  should  share  equally  in  his  estate,  that  all  his  property 

-    should  be  kept  together  until  his. daughters  married  and  his  sons  be- 

.    came  twenty-one  years  of  age,  aud  that  all  of  Jiis  landed  property 

should  be  sold  on  his  youngest  son's  arriving  at  the  age  of  twenty- 

*^  one  years,  and  the  proceeds  divided  as  his  other  property.     He  also 

^".bequeathed  to  one  of  his  daughters,  who  was  married,  three  negroes 

and  their  increase,  aud  directed  that  on  a  division  of  his  property 

they,  but  not  their  increase,  should  be  returned  aud  appraised.  Held, 

that  the  eldest  son  could  wot  have  a  division  of  the  estate  until  the 

youngest  sou  had  arrived  at  the  age  of  twenty-one  years,  and  that 

after  each  of  the  other  children  had  received  four  thousand  dollars. 

he  might  share  equally  in  the  remainder. 

Error  to  the  Court  of  Probate  of  Wilcox  County.. 

■  .John  Palmer  petitioned  the  Court  of  Probate  for  a  distrftm- 
(tlon  of  the  estate  of  his  father,  Stephen  Palmer,  deceased,  and 
alleged  in  his  petition  that  more  than  eighteen  months  had  elapsed 
since  the  grant  of  letters  of  administration  on  the  estate,  and 
that  the  estate  ■was  out  of  debt  and  in  a  condition  for  distribu- 
tion. The  petition  was  opposed  by  the  administrator  on  the 
ground  that  the  petitioner  at  that  time  was  not  entitled  under 
the  will  to  any  part  of  the  estate  except  the  sum  of  $5.,  therein 
bequeathed  to  him.  The  clauses  of  the  will  whose  constnuction 
;i8  involved  in  the  decision  of  the  court,  are  in  the  following  words: 

1.  "  I  will  and  bequeathe  unto  my  son,  John  Palmer,  the 
Rum  of  five  dollars,  to  he  paid  him  by  my  executors,  (my  rea- 
son for  making  this  bequest  is,  that  I  consider  that  he  has  been 
undutiful  to  me  as  a  son  and  has  damaged  me  considerably  by 
his  conduct,)  but  desire. and  request,  after  all  my  other  children 
have  received  the  sum  of  $4,0(M)  each,  he  may  receive  an  equal 
share  in  the  remaining  balance  to  be  divided  among  them." 

2.  "  I  will  and  bequeathe  unto.my  daughter,  Evalina  McKee, 
.p^e.negro  woman  by  the  name  of  Fibby  and  her  two  children, 
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and  their  future  increase ;  nevertheless,  at  a  division  of  my  pro- 
perty among  my  heirs  at  law  to  be  returned  aad  appraised  with- 
out any  increase  which  subsequently  occur  with  them." 

3.  "  My  will  and  request  is,  that  my  children  of  the  follow- 
ing names  share  equally  in  my  estate,  viz :"  (naming  all  of  them 
(except  John  Palmer,)  "  and  that  all  my  property  remain  in  com- 
anon  together  until  my  daughters  marry  and  my  sons  become  of 
the  age  of  twenty-one  years ;  and  I  desire  all  of  my  landed  pro- 
perty be  sold  on  my  youngest  son  becoming  of  the  age  of  twenty- 
one  years  and  not  before,  divided  as  herein  before  mentioned," 

The  Court  of  Probate  decreed  that  a  division  of  the  estate 
could  not  be  made  until  the  youngest  son  had  arrived  at  the  age 
of  twenty-one  years,  to  reverse  which  decree  the  petitioner  sued 
out  a  writ  of  error  to  the  Supreme  Court. 

Watts,  Judge  &  Jackson,  for  plaintiff  in  error. 

No  counsel  for  defendant. 

CHILTON,  J,— The  Judge  of  the  Probate  Court  decided 
this  case  right.  If  it  had  been  the  intention  of  the  testator  to 
have  the  shares  to  which  his  children  would  be  entitled  in  his 
estate  apportioned  off  upon  the  marriage  of  his  daughters  re- 
spectively, and  the  attainment  of  the  aga  of  majority  of  his  sons, 
he  would  hardly  have  postponed  those  who  were  married  and 
were  of  age  at  the  time  of  making  his  «will,  but  would  have  pro- 
vided for  their  coming  into  possession  of  their  shares  immedi- 
ately, or  as  soon  as  the  same  could  have  been  apportioned  off  to 
them  consistently  with  the  proper  administration  of  his  estate. 
So  far  from  this,  he  makes  a  provision  for  his  married  daughter, 
Mrs.  McKee,  who  was  of  age,  in  the  specific  bequest  of  three 
slaves,  and  seems  to  contemplate  that  these  slaves  will  increase 
before  the  final  division,  at  which  time  the  three  slaves  so  given, 
but  not  their  increase,  are  to  be  returned  and  appraised. 

Again :  he  requires  that  all  the  property  is  to  be  kept  to- 
gether in  common,  and  all  his  landed  estate  is  to  be  sold  when 
his  youngest  son  arrives  at  the  age  of  twenty-one  years.  If  it 
be  true,  as  contended  by  the  counsel  for  the  plaintiff  in  errror, 
that  each  heir  upon  arriving  at  age,  or  the  daughters  upon  their 
I'espective  marriages,  are  entitled  to  their  shares,  to  obtain  which 
tUe  whole  estate,  flpabracing  th^  land,  must  be  valued,  tlijt?  result 


m$  ^      ALABAMA. 


Emanuel  v.  Bird,  adm'r. 


woold  be  to  throw  the  youngest  child  entirely  upon  the  land  for 
his  share,  if  it  be  equal  in  value  to  one  share,  which  we  are  quitt^ 
sure  was  never  contemplated  by  the  testator.  Indeed,  the  will 
expressly  provides  for  the  contrary,  by  requiring  the  proceeds 
arising  from  the  sale  of  the  land  to  be  divided  as  the  other  pro- 
perty. So  that,  aside  from  the  positive  direction  that  all  his 
property  shall  be  kept  together  in  common  until  his  sons  arrive 
at  the  age  of  twenty-one,  &c.,  other  portions  of  the  will  suffi- 
ciently indicate  an  intention  to  postpone  the  division  until  the 
majority  of  the  youngest  son.  The  fact  that  it  would  be  unrea- 
sonable and  impolitic  to  retain  the  land  after  the  slaves,  whose 
labor  may  be  supposed  to  have  rendered  it  productive,  shall  have 
been  apportioned  oflf  among  the  distributees,  may  furnish  an  addi- 
tional consideration  in  arriving  at  the  conclusion  that  the  testa- 
tor did  not  intend  to  have  a  division  of  his  slaves  before  his  land 
was  sold.  We  are  satisfied,  from  the  whole  will,  that  the  plain- 
tiff in  error  can  have  no  division  until  the  youngest  son  arrives 
at  age  and  each  of  the  other  children  of  the  testator  shall  have 
received  four  thousand  dollars.  Then  he  may  share  equally  in 
^the  remainder. 
.    Decree  of  the  Probate  Court  affirmed. 
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f-  Inequity,  partnership  debts  are  considered  joint  and  several,  anif 
the  joint  creditors  hiive  the  right  to  proceed  against  the  estate  of  u 
deceased  partner,  if  the  surviving  parties  are  insolvent  and  there  is 
no  joint  fund  to  which  they  may  resort. 

2.  In  ihe  administration  of  partnership  assets  partnership  debts  are  en- 
titled to  priority  over  the  individual  debts  of  the  [)artners. 

3.  In  the  administration  of  tlie  separate  estate  of  a  deceased  partner, 
his  separate  creditors  are  entitled  to  priority  over  the  joint  creditors,. 

.  so  long  as  tbere  is  a  joint  fund  Co  '.vhich  the  latter  may  resort. 

4.  When  file  surviving  partners  are  insolvent  and  there  is  no  joint 
fund  to  which  the  partnership  creditors  may  resort,  they  are  entided 
to  share  in  the  assets  of  the  deceased  partner  pari  passu,  with  hi* 

.    separate  creditors.  .     . 
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5.  Whether  a  partnership  creditor  can  participate  in  the  administration 
of  an  insolvent  estate,  when  the  surviving  partners  are   solvent. 

QUERE  ? 

Error  to  the  Court  of  Probate  of  Mobile. 

The  plaintiff  in  error  filed  a  claim  against  the  estate  of  Tho, 
Casey,  deceased,  which  had  been  declared  insolvent.  The  claim 
was  a  partnership  debt  against  the  firm  of  Greene,  Casey  &. 
James,  of  which  Thomas  Casey  was  proved  to  be  a  member.  It 
was  also  proved  that  Greene  and  James,  the  other  partners, 
were  insolvent.  The  Court  of  Probate  decreed  "  that  said  claim 
be  allowed  in  the  event  that  the  assets  of  said  estate  shall  bo 
•teemed  sufiicient  to  pay  in  full  the  individual  liabilities  of  said 
decedent,  and  not  otherwise,"  '*'  ■ 

Gibbons,  for  plaintiff  in  error :  J 'k 

1.  A  debt  due  from  a  partnership  is  the  several  debt  of  each 
ro-partner,  and  each  may  be  separately  sued. — Clay's  Dig.  328, 
§  63 ;  1  Ala.  235 ;  5  ib.  216. 

The  natural  inference  from  this  is  specifically  asserted, 
(Clay's  Dig.  325,  §  67,)  on  condition  certain  affidavits  are  filed 
with  the  court)  which  has  been  done  in  this  case. 

It  is  true  that  inasmuch  as  the  assets  go  to  the  survivor,  at 
common  law,  the  survivor  must  be  first  sued  ;  but  the  last  reci- 
ted act  has  altered  that  rule  even  at  law  in  this  State,  where  tho 
survivor  is  shown  to  be  insolvent* 

At  equity  full  eftect  is  given  to  the  notion  of  debts  due  by  a 
}>artnership  being  joint  and  several,  and  the  creditor  is  permitted 
at  once  to  proceed  against  the  estate  of  the  deceased  partner. — ; 
Story  on  Partnership,  515  ;  CoUyer  on  Part.,  40-4-5,  §  4.  Tho 
rtile  is  so  at  common  law  because  the  remedy  survives.  Here  by 
statute  the  remedy  is  against  either  survivor,  or  the  estate. 
The  law  then  is  different ;  "  tho  reason  ceasing,  the  law  ceases.'' 
It  is  admitted  that  natural  justice  demands  that  co-partnership 
creditors  should  first  resort  to  the  partnership  funds  for  thcii* 
jiayment,  but  where  there  are  no  partnership  funds,  there  is  no 
reason  in  thus  postponing  the  creditor  of  tho  partnership  to  the 
individual  creditors,  for  he  holds  a  separate  claim  against  the  in-- 
<lividual  partner  as  well  as  they. — See  Story  on  Partnership. 
517,  ct  seq. 
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In  this  case  there  is  no  distinct  partnership  fund.  All  the  as- 
jtets  of  the  co-partnership  were  received  by  Casey,  and  he  as-- 
«iumed  to  pay  the  debts  of  the  concern.  He  has  thus  made  this 
an  individual  debt  of  his  own,  and  it  should  be  so  treated. — 
See  Story,  620  et  seq. 

The  act  of  1843,  under  which  this  estate  is  to  be  settled,  ha& 
Ihe  same  object  as  the  bankrupt  laws  of  England,  that  is,  a  ra-- 
fable  distribution  of  the  property  among  the  creditors.  There 
»3  no  solvent  living  partner,  and  no  joint  funds^  In  such  case  :ii 
partnership  creditor  can  come  in  against  the  estate  pari  passu 
with  ihe  separate  creditors.  This  is  stated  by  Judge  Story  to 
be  the  rule, practiced  upon  by  the  court  in  England  administering 
the  bankrupt  law. — Story  on  Partnership,  517,  hot.  page,  and 
eases  there  cited. 

And  where  the  transaction  shows  it  to  have  been  the  intention 
of  the  parties  to  make  it  a  joint  and  several  demand,  the  part-- 
nership  creditor  has  been  permitted  to  claim  of  the  individual 
partner,  as  if  it  were  simply  an  individual  debt. — 3  Ves.  jr.  573; 
1  Atkyns  R.  lOG ;  5  Serg*  &  R.  90,  opinion  of  Gibson,  J. 

Then  under  the  several  statutes  of  this  State  in  relation  to 
copartners,  and  the  statute  governing  the  distribution  of  iasol- 
t-'nt  estates,  (Clay's  Dig.  192,  §  2,)  it  is  contended  that 
Kmanuel's  claim  makes  him  such  a  creditor  of  Casey  as  to  enti- 
tle him  to  a  ratable  distribution  of  the  assets  in  the  hands  of  the 
administrator. — 7  Sm.  &  Marsh.  280;  1  Ash.  R.  347  ;  6  Ohio- 
103, 113 ;  8  ib.  328  ;  22  Pick.  450 ;  5  Cranch  40. 

Wm.  G.  Jones,  contra: 

1 .  The  main  point  presented  by  the  record  m  this  case  is  new 
in.  this  court,  and  it  is  one  of  very  gifeat  importance  in  the  set^^ 
tlement  of  insolvent  estates  in  Alabama.  Where  a  partner  in  a 
Ipirm  dieSy  leaving  survi>ving  partners,  and  there  are  individual 
creditors  of  the  decedent,  and  also  creditors  of  the  partnership, 
and  the  estate  of  the  decedent  is  insolvent,  shall  the  individual 
creditors  and  the  partnership  creditors  share  equally  and  fari 
passu  the  individual  estate  of  the  decedent,  or  shall  the  indi- 
vidual creditors  be  first  paid  out  of  the  individual  assets  ?  This 
IB  the  main  question  in  the  case.  It  is  well  settled,  that  on  the 
«Jleath  of  a  partner,  the  surviving  partners  are  entitled  to  all  the 
Htssets  of  the  firm,,  for  the  purpose  of  collecting  and  disposing  of 
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them  for  the  payment  of  the  debts  of  the  firm.  Hence  it  is,  that 
at  law  the  creditors  of  the  firm  can  only  sue  the  surviving  part- 
ners. Hence,  also,  partnership  debts  and  obligations  were  con- 
sidered as  joint  only,  and  not  joint  and  several.  The  creditors 
were  creditors  of  the  surviving  partners  only ;  they  were  not 
creditors  of  the  decedent  or  of  his  estate.  As  ta  the  deceased, 
the  debt  was  extinguished  at  his  death.  It  is  not  necessary  to 
eite  authorities  for  principles  so  well  settled.  There  is  another 
principle  of  the  law  of  partnership  so  well  settled  as  not  to  be 
contested.-  It  is,  that  partnership  creditors  have  a  right  to  full 
payment  of  their  debts  out  of  the  partnership  assets,  before  any 
individual  creditor  of  either  partner  can  subject  them  to  his  debt. 
This  principle  has  never,  so  far  as  I  can  find,  been  departed 
from,  and  has  always  been  aipplied  in  cases  of  bankruptcy  and- 
insolvency.  The  converse  of  this  is  equally  true,  that  in  cases 
©f  insolvency  the  individual-  creditors  of  an  insolvent  partner  are 
entitled  to  priority  of  payment  out  of  his  individual  estate  over 
the  partnership  creditors.  This  is  a  principle  of  general  equity 
and  does  not  rest  on  any  statutory  provisions  of  the  bankrupt  or 
insolvent  laws,  either  of  England  or  this  country.  It  has  been 
fully  recognized  and  acted  on  by  the  courts  and  jurists  of  the 
highest  authority,  both  in  this  country  and  in  England. — Coll. 
on  Part.,  Perkins'  edit.,  526-37;  lb.  637;  Gary  on  Part.  296, 
{5  Law  Lib,;)  Gray  v.  Ghiswell,  9  Ves.  jr.  118  ;  3  Kent's  Com. 
t)4-5;  Story  en  Part,  516,  §  363;  lb.  519,  §  365;  McCullough  v. 
Pashiell,  1  Har.  &  Gill,  96 ;  Arnold  &  l»inckard  v.  Hamer,  1 
Freeman's  Ch.  509;  Oakey  &  Co.  v.  Rabb's  Ex'rs,  1  ib.  546.- 
According  then  to  long  and  well  settled  principles,  the  decis- 
ion of  the  Judge  of  Probate^  giving  a  priority  of  payment  to  Ca- 
sey's individual  creditors  out  of  his  individual  estate,  was  cor- 
rect. But  it  is  contended  by  the  counsel  for  the  plaintiflf  in 
error,  that  the  supposed  insolvency  of  the  surviving  partners  of 
Casey  will  prevent  the  application  of  the  principle  above  stated, 
Co  this  case.  To  this,  there  are  two  conclusive  answers ;  first, 
there  was  no  legal  proof  of  the  supposed  insolvency  of  Green  & 
James  in  the  Probate  Court.  The  only  things  touching  that 
srubject  are  the  ex  parte  affidavits  of  the  claimant  himself  and  of 
King,  which  it  is  obvious  were  not  evidence  and  could  not  be  re- 
garded by  the  court.  Secondly,  the  insolvency  of  the  survivors 
)*Kvy  have  been  considered  ia  equity  as  a  ground  on  which  thy 
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rfcditors  of  a  copiirtnersbip  may  come  into  equity  to  subject  tho 
estate  of  the  dectased  partner  to  their  demands,  before  exhaust* 
ing  legal  remedies  against  the  surviving  partners.  But  it  has 
never,  in  any  case  of  insolvency,  been  held  to  vary  the  rule  that 
the  partnership  creditors  are  entitled  to  priority  of  payment  out 
•  .f  the  partnership  property,  and  the  individual  creditors  to  pri> 
orlty  of  payment  out  of  the  individual  property. 

It  is  also  urged  fbr  the  plaintiff  in  error,  that  our  statutes  in 
relation  to  partnership  liabilities  and  insolvent  estates  abolish  in 
this  State  the  principle  we  contend  for.  Tliis  is  not  the  proper 
construction  or  effect  of  our  statutes.  The  statute  of  1818^ 
(day's  Dig.  823,)  only  regulates  the  practice  and  mode  of  pro- 
cedure on  partnership  debts;  it  does  not  alter  their  character 
nor  make  them  joint  and  several,  instead  of  joint.  This  is  the 
construction  put  on  this  statute  by  this  court,  in  the  cases  of 
Marr's  Ex'x,  v.  Southwick,  2  Port.  371,  and  Trann  v.  Gorman 

6  Chapman,  9  ib.  456;  see  also,  Lucas  v.  Atwood,  2  Stew.  384. 
In  this  respect  our  statute  is  essentially  different  from  the  Mis'- 
Bissippi  statute,  on  which  alone  the  case,  Dahlgem  v.  Duncan,  7 
Smedes  &  M.  295,  so  much  relied  on  for  the  plaintiff  in  error,  was 
decided.  But  even  the  Mississippi  statute  was  held  by  Chancel- 
lor Buckner,  1  Freem.  R.  509-546,  and  by  Chief  Justice  Shar- 
key, in  his  dissenting  opinion  in  the  case  of  Dahlgern  v.  Duncan, 

7  Smedes  &  M.  295,  not  to  be  properly  construed,  as  contended 
for  by  the  counsel  for  the  plaintiff  in  error.  The  statute  of  18LS 
then,  can  have  no  such  effect  as  that  contended  for  by  the  coun- 
sel for  the  plaintiff  in  error,  unless  the  decisions  of  this  court 
a,bove  cited  are  overruled. 

The  statute  in  relation  to  insolvent  estates,  (Clay's  Dig.  192.) 
was  intended  to  do  away  with  the  distinction  which  previously 
existed  between  judgment  debts,  specialty  debts,  and  simple 
Tjontract  debts.  It  puts  the  creditors  of  the  insolvent  estate, 
whether  by  judgment,  specialty  or  simple  contract,  on  an  equal 
footing  as  between  themselves.  It  obviously  was  not  intended, 
and  ought  not  to  be  construed,  to  bring  in  a  new  class  of  cre{K 
itors,  to  make  those  who  were  only  creditors  of  the  surviving 
partners,  and  not  of  the  decedent,  creditors  of  the  insolvent  es- 
tate.— See  the  cases  cited  from  Freeman's  Rep.,  above.  Thi?; 
vtaitute  then  does  not  aid  the  plaintiff's  claim;  neither  can  the 
Btatute  of  1839,  (Clay's  Dig.  324,)  aid  the  plaintiff.     That  ap- 
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•spliesonly  to  actions  at  law,  and  applies  only  to  solvent  estates, 
for  at  the  time  that  act  was  passed  no  action  at  law  could  be 
maintained  against  the  administrator  of  an  insolvent  estate. 
Besides,  that  act  requires  an  affidavit  of  the  insolvency  of  the 
«urviving  partners,  at  or  before  the  commencement  of  the  pro- 
ceedings against  the  administrator  of  the  deceased  partner.  No 
such  affidavit  Was  made  in  this  case  until  long  after  this  claim 
was  filed  and  contested;  and  if  suit  were  brought  Avithout  sucli 
previous  affidavit,  no  execution  could  issue  until  after  there  had 
been  judgment,  execution,  and  a  return  of  nulla  bona  against  the 
surviving  partners.  But  at  most  this  statute 'could  have  no  in- 
fluence on  the  rule  as  to  the  prior  right  of  the  individual  cred- 
itors to  payment  out  of  the  individual  estate,  in  case  of  insol- 
vency. It  could  have  no  greater  eflFect  than  was  given  to  it  by 
the  probate  judge  in  this  case.  The  injustice,  inconvenience 
and  hardship  of  the  rule  contended  for  by  the  plaintiif  in  error, 
must  be  apparent  to  the  court  on  reflection,  and  should  prevent 
the  court  from  adopting  it,  at  the  sacrifice  of  such  equitable  and 
well  established  principles  as  would  be  overthrown  by*its  adop- 
tion. If  this  be  established  as  law,  then  a  man  who  is  a  partner 
in  a  firm  may  die  leaving  individual  property  more  than  sufli- 
cient  to  pay  all  his  individual  debts,  and  partnership  property 
more  thaai  sufficient  to  pay  all  the  partnership  debts.  The  part- 
nership property  goes  to  the  surviving  partner-  The  part- 
nership creditors  may  nevertheless  file  their  claims  against  the 
I'state  of  the  deceased,  and  thereby  render  it  insolvent,  and  got 
iheir  pro  rata  share  of  the  individual  estate,  to  the  prejudice  of 
the  individual  creditors,  and  then  make  all  the  balance  of  their 
vlaims  out  of  the  surviving  partners,  or  the  partnership  eflbct.-i. 

DARGAN,  G.  J. — At  common  law  when  a  partnership  vyas 
rlissolved  by  the  death  of  one  of  its  members,  the  crcditot^  ^oT 
1  he  firm  had  no  remedy  against  the  representatives  of  the  (ic- 
•ccased  partner,  but  were  compelled  to  look  to  the  survivors  aloii.? 
lor  the  payment  of  their  debts ;  and  it  seems  that  at  one  period 
the  same  rule  prevailed  in  equity,  and  that  the  joint  creditor;-, 
neither  at  law  nor  in  equity,  had  any  remedy  against  the  sopj^  - 
rate  estate  of  the  deceased  partner. — Story  on  Part.,  §  ,->t>2. 
({(It  it  is  now  the  well  settled  doctrine,  that  in  equity  all  part- 
j.itrship  debts  arc  fo  be  considered  joint  and  several,  und  thus 
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onsidered,  the  joint  creditors  have  the  right  to  proceed  Inequity 
against  the  estate  of  the  deceased  partner,  if  the  survivors  are 
insolvent;— Story  on  Pm-t.,  §  362;  Coll.  on  Part.,  §  580,  Note. 
Indeed,  it  is  said,  in  many  cases,  and  by  writers  of  high  autho- 
rity, that  the  joint  creditors  may  proceed  immediately  against 
the  estate  of  the  deceased  partner,  whether  the  surviving  part-' 
ners  are  solvent  or  insolvent. — Story  on  Part.  362  ;  Coll.  §>  680- 
IJut  it  is  not  necessary  for  us  to  decide  in  this  case,  that  the 
joint  creditors  may  proceed  against  the  estate  of  the  deceased 
partner,  if  the  survivors  are  entirely  solvent,  and  I  therefore 
decline  to  express  any  opinion  upon  it ;  for  it  will  be  seen  upon 
a  close  investigation  of  this  question,  that  it  is  surrounded  with 
jnuch  difficulty  and  embarrassment.  But  where  the  surviving 
partners  are  insolvent,  and  there  is  no  joint  fund  against -which 
the  joint  creditors  can  proceed,  all  difficulty  is  removed,  and  the 
partnership  debt  being  considered  in  equity  as  joint  and  several^ 

.the  creditor  may  at  once  proceed  against  the  estate  of  the  de-» 

^osased  partner.  Having  the  right  thus  to  proceed  against'  the 
representative  of  the  deceased  partner,  the  question  arises,  how 
tjhall  the  assets  be  distributed  between  a  joint  creditor  and'aa 
individual  creditor  of  the  deceased,  when  there  is  not  enough  to 
pay  both?  l^e  principle  is  unquestionably  settled,' that  in' the 
administration  of •  the  copartnership  assets,  the  partnership  debt* 
are  to  be  preferred^  and  are  entitled  to  priority  over  the  indi-i 

-vidual  debts  of  the  partners.  On  account  of  this  preference'  oil 
partnership  debts  over  individual  debts,  in  the  administration  of 
the  partnership  assets,  necessarily,  in  my  opinion,  results  tho 

•rule,  that  the  separate  creditors  are  to  have  priority  over  the 

.joint  creditors,  in  the  administration  of  the  separate  estate,  so 
long  as  there  is  a  joint  fund  to  which  the  joint  creditors  may 
)*e3ort  for  payment;  for  if  we  Were  to  allow  the  joint  creditors  to 
corrto  in  atd  take  pari  passu  with  the  separate  creditors,  the 
fund  may  be  exhausted,  leaving  the  separate  creditors  unpaid,. 

.when  all  the  debts  could  be  paid  in  full  by  compelling  the  join^ 
creditor  first  to  exhaust  his  remedy  against  the  joint  estate, 
which  is  primarily  liable  to  pay  the  partnership  debts.  The 
general  doctrine,  liowever,  .whether  founded  on  this  reasoning  or 
not,  is  this,  that  the  joint  creditors  have  a  priority  of  right  ,to 
payment  out  of  the  jointefitate,  and  the  separate  creditors  bavt 

•  the  like  right  of  priority  out  of  the  separate  estate.— Story  on 
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I*art.,  §  363.     But  when  there  is  no  joint  estate,  and  the  sur- 
viving partners  are  insolvent,  then  there  can  be  no  reason  why 
the  separate  creditors  should  be  entitled  to  priority  over  credi- 
tors of  the  firm ;  for  the  debt,  though  joint  at  law,  is  considered 
joint  and  several  in  equity ;  it  is  therefoile  a'  debt  that  the  de- 
ceased partner  separately^  as  well  as  jointly,  owed,  and  the  only 
ground  on  which  such  a  debt   could  be  postppned  must  be, 
that  there  was  another  fund  bound  for  its  payment.     But  when 
this  ground  is  removed  and  there  is  no  other  fund  that  can  be 
reached  by  the  joint  creditors,  there  can  be  no  reason  in  allow- 
ing separate  creditors  priority  over  them.     It  appears  to  be  the 
well  settled  doctrine,-  that  in  cases  of  bankriiptcy,  where  there  ia 
liO  joint  estate  and  no  solvent  partner,  the  joint  creditors  may 
prove  their  debts  against  the  bankrupt's  estate  and' receive  pay- 
ment' ptiri  passu  with  his  indlvid'ual  creditors. — Story  on  Part., 
§  363;  14  Ves.  447;  Ex  parte  Janson,  8  Maddoxv229;  15  Vee. 
5^'.     There  can  (in  my  opinion),  be  no  other  ground"  on  which  the 
joint  creditors  can  be  allowed  to  prove  their  demands  against  tho 
estate  of  a  bankrupt  and  to  receive  payment  pari  passu  with 
the  separate  creditors,  than  this,  that  in  equity  the  joint  de- 
mand must  be  considered-  ^s  the  separate,  as  well' as  the  joint 
debt  of  the  bankrupt,  and  there  being  no  other  fund  out  of  which 
it  can  be  paid,  justice  requires  it  should  be  paid  pro  rata  with 
all  the  other  debts  of  the  bankrupt.     This  reasoning  applies 
with  equal  force  under  our  statutes  regulating  the  distribution  of 
insolvent  estates,  for  by  them  all  debts  are  placed  on  an  equal 
footing,  and' all  are  entitled  to  payment  pro  rata.  Whenever;there- 
fore,  it  is  ascertained  that  the  claim  constitutes  a  debt  that  could 
be  enforced*  against  the  estate,  if  solvent,  it  must  be  paid  pro 
rata,  if  insolvent,  unless  there  is  a  fund  to  which  the  particular 
creditor  could  resort  for  its  payment,  but  to  which  the  general 
or  individual  creditors  could'  not. 

Applying  these  general  rules  to  the  case  before  us,  and'ihde-- 
•  pendent  of  our  statutes  that  make  all  partnership  debts  at  law 
several,  as  well  as  joint,  we  think  the  Orphans'  Court  erred;  foi* 
the  testimony  shows  that  the  surviving  partners,  Green  &  James, 
are  insolvent,  and  that  there  is  no  partnership  fund  to  which  the 
plamtiff  can  resort. 

It  may  not  be  improper  to  say,  that  we  have  decided  this  case 
«poait3  OWQ  facts,  and  upon  thegencnl  principles  to  which  wtf- 
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have  advwted,  without  intending  to  decide  whether  a  partnership 
creditor  could  be  permitted  to  participate  in  the  administration 
of  an  insolvent's  estate  and  receive  his  pro  rata  dividend,  if  th<> 
feurviving  partner  was  solvent  and  fully  able  to  pay,      ^    ,,  ^.^ 
J^et  the  decree  be  reversed  and  the  cause  remanded. ><i^ji^i»r 
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*;  yc». .  JONES  vs.  BUCKLEY. 

I.  On  an  appeal  from  a  judgment  rendered  by  a  justice  of  the  peace, 

a  statement  of  the  cause  of  action  which  does  not  set  forth  the 

amount  sued  for  is  defective. 
?.  When  the  plaintifl'sues  for  the  "work  and  labor  of  her  minor  son, 

she  must  aver  in  the  statement  of  her  cause  of  action,  that  the  fatlicr 
•    of  the  minor  is  dead,  or  that  she  is  entitled  to  the  minor's  services, 

as  guardian  or  otherwise. 

ji^RROR  to  the  City  Court  of  Mobile,  Tried  before  tho 
lion,  Alexander  McKinstry,  *> 

C,  W.  Rapier,  for  plaintiff  in  error  i 

In  cases  of  appeal  from  justices'  courts,  if  the  amount  in  con. 
troversy  be  over  tAYcnty  dollars,  there  must  be  a  statement  of 
the  cause  of  action,  and  though  such  statement  is  not  required 
to  be  in  conformity  with  technical  rules  of  pleading,  yet  it  should 
sot  forth  a  substantial  cause  of  action,  and  contain  the  material 
facts  of  a  declaration. — 4  Por.  509  ;  1  Ala.  297  ;  1  Stew.  260. 

No  amount  is  mentioned  in  the  statement  in  this  case,  but  the 
amount  in  controversy  is  ascertained  by  the  recovery,— Cothran 
V.  Weir,  3  Ala,  24. 

The  statement  is  defective  because  it  shows  not  the  aniount 
>:ought  to  be  recovered.  But  particularly  and  fatally  is  it  de- 
fective, because  it  shows  no  right  in  the  plaintiff,  who  is  reprc. 
tented  as  the  mother  of  the  minor,  to  maintain  tho  action. 

In  an  action  by  a  mother  for  the  services  of  her  minor  son,  it 
must  be  averred  in  the  declaration  that  the  father  is  not  livin;:, 
and  that  she  is  entitled  to  the  services  of, ^Uie  Sftinoi' js  ^^uardiuy 
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^^  otherwise. — Burk  v.  Phips,  1  Root,  487 ;  Jones  v.  Tevis,' 
4  Littell  25 ;  15  Mass.  274 ;  18  Wend.  637. 


COLEMAN,  J. — The  plaintiflf  in  the  court  below  recovered  a 
verdict  and  judgment  for  fifty-three  dollars,  upon  an  appeal  from 
ii  justice  of  the  peace.  The  defendatit  demurred  to  the  plain- 
tiff's statement  or  declaration,  which  is  in  these  words  : 

"  Ann  Buckley,  >     Plaintiff  claims  from  defendant  for  the 
V.  >  work  and  labor,  care  and  diligence  of  her 

Francis   Jones,  )  minor  soiiy  Peter." 

Although  this  court  has  safid  that  it  will  not  scrutinize  proceed^ 
ings  of  this  sort  by  the  technical  rules  of  pleading,  yet  it  ha;^ 
uniformly  held  that  the  plaintift^'s  statement  must  set  forth  d 
substantial  cause  of  action.-  The  foregoing  statement  is  defec^ 
tive  in  substancCj-  first,-  in  not  setting  forth  the  amount  claimed 
or  sued  for  y  secondly,-  in  not  averring  that  the  father  of  the  minor 
is  not  living,  or  that  the  plaintiff  is  entitled  to  the  services  of 
the  minor  as  guardian  or  otherwise. 

The  court  erred  in  overruling  the  demurrer,  and  therefore  thcf 
judgment  is  reversed  and  the  cause  remanded. 


EWING  vs.  SANFORD. 

(.  Ill  an  action  on  the  case  for  a  malicions  prosecuficJti;  the  jtlcfgment 
of  tlie  jnsiice  ordering  the  commitment  of  the  plaintiff  is  evidence, 
luul  in  the  absence  of  countervailing  proof,  sufncient  evidence  of 
the  existence  of  probable  cause,  but  the  plaintiff  is  not  thereby  con- 
rlnded  from  introducing  proof  to  show  that  liic  prosecution  ^vas 
without  probable  cause  and  malicious. 

•2.  An  affidavit  made  for  the  purpose  of  procuring  the  arrest  of  the  pai- 
ly  accused,  which  charges  that  "tlie  said  S.  has:  feloniously  taken, 
.stolen  and  carried  away  from  the  possession  of  C,  where  she  Ava.~. 
placeil  by  affiant,  a  negro  woman  named  Eliza,  valued  at  $450,  and 
that  she  is  now  in  the  possession  of  the  said  S."'  is  sufficiently  de- 
!<criptive  of  an  offence  against  the  criminal  laws  of  the  country  to 
justify  the  magistrate  in  causing  the  party  accused  to  be  apprehend- 
ed and  brought  before  him. 


ALABAMA. 


Ewing  V.  Sanford. 


3.  An  action  on  the  case  for  a  maliciofls  prosecution  may  be  main* 
tained,  although  the  warrant  for  the  party's  arrest  does  not  describe 
the  ofience  with  which  he  was  cliarged,  and  the  affidavit,  warrant 
for  commitment  and  recognizance  misdescribe  it. 

4.  When  the  facts  are  ascertained  and  undisputed,  the  question  wheth- 
er they  constituted  probable  cause  is  a  pure  question  of  law,  whicli 
it  would  be  erroneous  for  the  court  to  refer  to  the  jury ;  but  where  the 
facts  are  to  be  ascertained  by  the  jury  from  evidence  which  is  doubt- 
ful or  conflicting,  probable  cause  becomes  a  qitestiou  for  the  jury. 

5.  If  the  charge  given  by  the  court  is  legally  correct,  although  the  jury, 
from  the  general  terras  in  which  it  is  expressed,  may  be  misled  in 
applying  it  to  the  particular  facts,  yet  an  objection  to  it  cannot  be 
sustained.    The  party  objecting  should  ask  a  more  specific  charge. 

6.  The  owner  of  personal  property  being  eiiiiiled  to  the  present  pos- 
session of  it,  when  he  has  been  deprived  of  it,  has  a  right  to  re-take 
it  whenever  he  can  obtain  the  possession  without  a  breach  of  the 
peace,  whether  he  believes  his  title  bona  fide  or  otherwise. 

1.  A  charge  is  erroneous  which  asserts,  that  if  the  facts  establish  a 
want  of  probable  cause  malice  is  a  necessary  implication  indepen- 
dent of  the  circumstances  in  proof. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
iHon.  John  Bragg. 

This  was  an  action  on  the  case  by  Sanford  v.  Ewing,  to  re- 
cover  damages  for  a  malicious  prosecution.  The  affidavit  made 
by  Ewing  to  procure  Sanford's  arrest  is  sufficiently  described 
in  the  opinion  of  the  court.  Sanford  was  committed  by  the  mag- 
istrate, and  was  afterwards  discharged  on  haieas  corpus  by  Judge 
Bragg.  It  appears  from  the  bill  of  exceptions  that  the  negro 
mentioned  in  the  affidavit  was  bought  by  Ewing  at  sheriff's  8al6 
under  an  execution  against  Thaddeus  Sanford,  and  placed  in 
the  possession  of  one  Cartnelick.  James  Sanford,  the  plaintiff, 
claimed  said  negro  under  a  bill  of  sale  from  said  Thad.  Sanford, 
and  gave  notice  at  the  time  of  sale  that  the  negro  was  his  and 
that  he  would  take  her  whenever  he  could  do  so.  The  except 
tions  and  charges  will  be  easily  understood  from  the  opinion. 

Hopkins,  for  plaintiff  in  er^'or ; 

1.  There  is  no  statement  in  the  affidavit  that  Eliza  was  a 
slave,  or  the  property  of  Ewing,  or  any  other  person,  known  or 
unknown.     Larceny  can  be  committed  only  of  the  personal  go.adi 
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of  some  person.  The  affidavit  therefore  makes  no  charge  of 
larceny. — 2  Chitty's  Black.  Com.,  179,  186.  As  negroes  may 
be  either  slaves  or  free,  there  could  he  no  charge  of  larceny 
made  for  taking  a  negro,  if  the  law  made  slaves  the  subject  of 
larceny,  unless  the  charge  included  a  statement  also  that  some 
person  had  property  in  the  slave. — lb.  189-90.  To  steal  and 
carry  away  a  slave  is  not  either  grand  or  petit  larceny. — Clay's 
Dig.  425,  §  57-8.  There  is  no  such  offence  known  to  the  com- 
mon law  as  stealing  a  slave. — Murray  v.  State,  18  Ala.  727. 
An  indictment  for  taking  and  carrying  away  a  slave,  as  for  a 
larceny  atcommon  law,  does  not  lie  in  this  State.— 15  Ala.  258  ; 
17  ib.  188  ;  18  ib.  727. 

The  affidavit  of  Ewing  did  not  charge  that  the  negro  taken  by 
Sanford  was  a  slave,  in  the  language  of  the  statute  which  makes 
slave-stealing  an  offence,  and  therefore  no  offence  was  charged 
against  him. — 4  Por.  410  ;  7  ib.  101.  The  statement  that  she 
was  worth  ^450,  is  not  equivalent  to  a  charge  that  she  was  a 
slave.  Those  who  commit  an  offence  created  by  statute  can  only 
be  proceeded  against  according  to  the  statute,  and  the  offence 
must  be  charged  in  the  language  of  the  statute. — 18  Ala.  727  ; 
4  'Por.  410.  The  lawless  intention  required  by  the  statute  should 
also  have  been  charged  in  the  affidavit,' to  make  ita  charge  of  a 
crime  Jigainst  Sanford.-^8  Ala.  333,  and  authorities  last  cited ; 
53  Law  Library,  Cook's  Law  of  Defamation,  top  page,  22. 

2.  The  warrant  for  Saiiford's  ^arrest  did  not  charge  that  he 
had  committed -any  offence.  His  subsequentcommitment  by  the 
justice  for  grand  larceny  created  no  liability  against  Ewing. 
Ewing  is  no  more  responsible  for  the  erroneous  judgment,  than  he 
would  have  been  if  the  justice  hadcommittedS.  for  robbery  and 
murder.  If  an  affidavit  states  facts 'which  do  not  constitute  an 
offence,  and  the  justice  supposing  that  they  do,  should  issue  his 
warrjint  and  commit  the  party  for  an  offence,  the  affiant  would 
not  be  liable  for  the  prosecution. — 3  'Espinasse  R.  165  ;  1  Stew. 
494. 

3.  The  declaration  contains  no  cause  of  action,  first,  because 
.it  sets  out  the  affidavit  which  charges  no  offence,  (see  authorities 

last  cited,)  and  second,  'because  it  shows  that  the  justice  commit- 
ted Sanford.— 1  Wilson  R.  232 ;  Bull.  N.  P.  14 ;  15  Mass.  243. 

4.  The  first  charge  of  the  court  is  erroneous,  because  it  as- 
»ameB  that -the  proceeding  of -the  justice  was  proper  and  author- 
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ieed  by  tho  affidavit,  and  that  Ewing  is  responsible  for  the  war-  - 
rant  and  commitment,  although  his  aflfidavit  charged  no  offenco' 
which  authorized  the  justice  to  proceed  against  Sanford.  Ad 
action  for  malicious  prosecution  can  only  arise  out  of  proceedings* 
which  were  authorized  by  law  if  the  charge  on  which  they  were 
founded  had  been  true.  Iti  a  criminal  proceeding  authorized  by 
law,  the  accused  would  be  punishable  for  resisting  arrest,  for  es- 
caping from  custody,  or  for  breaking  prison;cbut  he  may  do  any 
or  all  of  these  acts  with  impunity,  if  the  charge  or  proceeding 
against  him  be  for  something  which  is  no  offence. — 1  Chitty'n 
Prac,  48.  For  imprisonment  under  illegal  process,  when  the 
charge  or  proceeding  against  the  accused  is  for  an  act  unknown 
to  the  law  as  an  ofience,  his  remedy  is  an  action  of  trespass. — 
Chitty's  Prac.  49-50;  ib..  636-7;  Duckworth  v.  Johnson,  7 
Ala.  578.  ^ 

5.  The  court  erred  in  charging  that  Sanford  had  the  right  of 
re-capture.  Ewing  was  not  the  plaintiff  in  the  execution  under 
which  the  negi'O  was  sold,  and  was  therefore  no  party  to  the  in-t- 
iury  done  to  Sanford,  if  any  there  was,  by  the  seizure  and  sale.  . 
The  re-capture  by  Sanford  was  an  injury  both  to  Ewing  and 
Carmelick. — 1  Chitty's  Prac.  639-41.  The  negro  at  the  time 
of  the  levy,  and  before  it,  was  in  the  possession  of  Tbad.  San- 
ford, and  after  the  sale  and  purchase  by  Ewing,  the  possession 
was  transferred  to  him  from  the  eustody  of  the  law  and  by  its 
authority.  Ewing'^s  possession  ought  to  be  protected  by  law 
against  the  claims  of  thii'd  persons  until  they  have  been  adjudi- 
cated. If  Sanford  had  any  claint  he  should  have  proceeded  to 
enforce  it  in  the  manner  prescribed  by  statute, which  he  refused 
to  do,  although  requested  by  the  sheriff.  A  purchaser  of  land 
at  a  sheriff's  sale  is  driven  to  his  action  of  ejectment,  or  trespass 
to  try  titles,  to  recover  the  possession  from  any  person  having  it. 
even  from  the  defendant  in  execution  himself. — 2  Por.  480  ;  6 
Ala.  222.  It  would  seem  to  follow  that  the  purchaser, of  any 
kind  of  property  at  sheriff's  sale,,  the  possession  having  been  de- 
livered to  him  by  the  sheriff,  ought  to  be  protected  against  re- 
caption by  a  third  person. 

6.  Prdiable  caiuse  is  a  question  of  law,  and  the  court  erred 
ia  leaving  it  to  the  jury  to  decide. — 2  Chit.   Black.   Com.  99,. 
).ote  14 ;  1  Term  R.  309 ;  1  Wilson  R.  232 ;  Bull.  N.  P.  14  .. 
The  question  of  probable  cause  should  have  been  submitted  to> 
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felie  jury  upon  Ewing's  belief  of  the  guilt  or  innocence  of  San- 
fox'd. — 11  Ala.  921.     The  court  sliould  Lave  charged  the  jury 
that  probable  cause  must  be  inferred  from  the  commitment  oi  ' 
lianford  by  the  justice,  unless  the  plaintiff  proved  express  raaU- 
icc.— 1  Wilson  R.  232;  Bull.  N.  P.  14 ;  4  Mu»f.  469.. 

Campbell,  contra. 

CHILTON,  J. — The  first  objection  taken  by  the  plaintiff  in 
error   is,  that  the  declaration  contains  no  legal  cause  of  action, 
first,   because  it  shows  tliat  the  justice  committed  the  plaintiff ' 
below,  thereby  adjudging  that  there  was  probable  ground  for  the 
prosecution,  and  express  malice  is  not  averred.     To  this  point 
Reynolds  v.  Kennedy,  (1  Wils.  232)  is  cited  by  the  counsel  for  • 
the  plaintiff  in  error.     In  that  case  the  defendant  had  exhibited  • 
an  information  against  the  plaintiff  before  the  sub-commissioners 
of  excise,,  alleging  aviolation  of  the  revenue  laws,  in  consequence 
of  which  certain  goods  in  the  plaintiff's  vessel  had  been  seized 
and  condemned  by  the  sub-commissioners,  but  their  jiifdgraent  of 
condemnation  was  reversed   by  the   commissioners   of  appeal .  ■ 
Lee,  C.  Jisaid,  "  I  shall  first  premise  that  although  an  action 
will  lie  against  one  for  iivocced'mgwrongfull'i/ in vmivferior  court' 
in  many  cases,  yet  it;  is  a  kind  of  action  not  to  be  favored ;  an<l : 
whenever  such  action  js  brought,,  the  express  malice  and  gi'iev- 
ance  must,  be  laid  in  ^  the  declaration  and  proved,  and  it  is-  not 
enough  to  say  that  the  defendant  brought  an  action  against,  the 
plaintiff,  eX'  malitia  et  sine  cansa,  per  quod  he  put  the  plaintiff  ' 
to  great  charges."     He  further  proceeds  to  say  in  speaking  of^ 
the  declaration,  "  the  plaintiff  having  laid  in  his  declaration  thafe 
the  commissioners  condemned  the  goods,  shows  a  foundation  fur' 
the  defendant's  prosecution  before  them,  so  that  this  part  of  the  ■ 
declaration  is  plainly  /e/o  de  se.^'     This  decision  seems  to  be 
supported  by  some  of  the  older  Englisli  cases.-    But  we  have  ex- 
amined the  numerous  cases  touching  this  point  with  much  care*., 
and  we  have  been  unable  to  arrive  at   the  conclusion  that  when  < 
the  declaration  charges,  as  this  does,  that  the  prosecution   was 
without  probable  or  reasonai)le  cause,  and  wrongful  and  mali- 
cious, the  fact  that  the  magistrate  committed  the  plaintiff,  unless 
lie  gave  bail  to  appear  at  court,  should  destroy  the  right  of  ac- 
tion.    In  many  cases,  this  commitment  is  predicated  alone  upoii* 
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the  information  of  the  prosecutor,  which  information  the  declara-« 
tion  charges  to  be  malicious  and  unfounded.  To  hold  that  the 
,  action  of  the  magistrate,  which  the  prosecutor  thus  superinduces 
by  his  malicious  and  false  charge,  should  protect  him  against  lia- 
bility to  the  injured  party,  would  be  to  allow  him  to  take  advan- 
:  tage  of  his  own  wrong.  The  correct  rule  upon  this  subject  seems 
to  be,  that  the  judgment  of  the  justice  ordering  the  commitment 
is  evidence,  and  in  the  absence  of  countervailing  proof,  sufficient 
evidence  of  the  existence  of  probable  cause,  but.  it  is  not  conclu- 
sive.—IT.  R.  505;  ib.  545;  4  Wend.  591.  'The  plaintiff  is 
'  not  thereby  concluded  from  introducing  proof  to  show  that  the 
,f)rosecution  was  without  probable  cause  and  malicious. 

But  it  is  urged  that  the  affidavit  made  by  Ewing  before  the 
justice  does  not  set  forth  a  criminal  charge,  and  that  consequent- 
ly the  justice  had  no  authority  to  issue. any  warrant  as  predica- 
.ted  upon  it.  We  confess  we  have  had  some  difficulty  on  this 
»f>oint,  and  have  looked  into  the  cases  in  vain  for  a  satisfactory 
solution  of  it.  There  are,  howeveri,  some  decisions  of  this  court, 
'Which,  though  not  directly,  in  pointj.are,  in  the  application  of  the 
.principle  settled  by  them^  persuasive  to  show  that  the  court  be- 
low properly  regarded  the  affidavit  as  sufficient  to  authorize  thejus- 
rSice  in  issuing  his  warrant  for  the  arrest  of  the  defendant  in  error. 

In  Bennett  v.  Black,  (1  Stew.  39,)  the  warrant  was  "  to  an- 
swer a  charge  of  robbery,  by  forcibly  taking  one  negro  from  and 
'imt  of  the  possession  of  -one  Bennett.""  The  affidavit  on  which 
the  warrant  issued  stated  that  the  parties  prosecuted  "  violently 
-and  with  force  and  arms  seized  upon  and  took  from  his  possession 
fitnd  against  his  will,  a  negro  slave,  his  property,  &c."  The 
-^o.ourt,  ,upon  the  trial  for  malicious  prosecution,  was  called  upon 
ito  instruct  the  jury  that. the  warrant  did  not  contain  a  charge 
■  of  felony,  or. any  crime  which  would  authorize  the  action  for  ma- 
licious prosecution,  which  charge  was  -refused,  and  this  court 
tjustained  the  judgment  of  the  court  below  on  that  point. 
iilt  was  proved  in  that  case  as  in  this,  that  tho'prosecutor  was 
.apprised  of  the  character  of  the  warrant. 

In  Randall  v.  Henry,  (5  Stew.  &  Por.  367,)  it  was  said  to  be 
oiiot  material  that  the  information  to  the  magistrate  or  the  war- 
rant thereon  should  be  in  the  form  of  technical  accuracy.  Were 
the  law  otherwise,  the  prosecutor  could  in  most  cases  avoid  this 
action  by  omitting,  ex  industrial  some  averment  which  is  required 
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in  the  technical  description  of  the  offence.  In  the  case  last  ci^ 
ted,  it  is  said  with  regard  to  the  party  who  obtains  the  issue  of 
irregular  process,  "  there  seems  to  be  no  reason  why  the  person 
prejudiced  should  not  be  at  liberty  to  support  an  action  on  the 
case  against  him,  where  there  was  no  cause  of  action,  and  the 
proceeding  was  malicious^  as  well  as  irregular,,  for  it  would  bo 
allowing  him  to  take  advantage  of  his  own  wrong  to  suffer  him 
to  turn  the  plaintiff  round  on  such  objection,  after  he  had  in  an 
action  on  the  case  proved  the  malicious  and  unfounded  conduct 
of  the  defendant ;  and  it  is  also  declared  that  where  a  party 
maliciously  procured  a  magistrate  to  issue  -lan  illegal  warrant 
he  was  held  liable  in  an  action  on  the  case  ;"  .citing  1  Chitty's 
PI.  169.;.2Chitty'sR.  304. 

It  is  certainly  true,  .that  the  prosecutor  is  not  to  be  held  re- 
sponsible for  the  mistake  of  the  justice  in  misdescribing  the  of- 
fence in  the  process  which  he  issues. — Bennett  v.  Black,  1  Stew. 
494.  In  the  case  before  us  the  affidavit  is. certainly  very  infor- 
mal. It  does  not  state  that  the  negro  Eliza  is  a  slave,  or  that 
fe^ho  was  the  property  of  any  one^  nor  does  it  aver  any  intent  on 
the  part  of  the  defendant  to  convert  her  to  his  own  use  or  to  the 
use  of  any  other  person,  or  to  enable  her  to  reach  some  other 
state  or  country  where  she  may  enjoy  her  freedom,  so  as  to 
bring  the  offence  technically  within  the  purview  of  the  statutory 
offence  of  slave  stealing. — Clay's  Dig.  419,  §  18  ;  Williams  v^ 
The  State,  15  Ala.  259,  and  case  cited ;  .Ham  v.  The  State,  17 
Ala.  188  5  The  State  .v.  Weaver  et  al.  18  ib.  293.  But  it  does 
state  that  Sanford  bad  .feloniously  taken,  stolen  and  carried 
away  a,  negro  woman  of  vGlite^  &c.,  from  the  possession  of  Car- 
melick,  where  the  prosecutor  had  placed  her,  &c.  We  think 
this  is  sufficiently  descriptive  of  an  offence  against  the  criminal 
laws  of  the  country  to  justify  the  magistrate  in  causing  the  par- 
ty accused  to  be  apprehended  and  brought  before  him.  The  in-^ 
formation  imputes  the  crime  of  felony  in  an  informal  manner — 
that  Ssbxif or d, feloniously  took,  that  is,  with  a  wicked  heart  and 
a  fixed  purpose  to  commit  a  crime,  a  negro  woman,  prima  facic^ 
a  slave,  of  a  certain  value,  from  the  possession  of  Carmeiick< 
and  that  she  is  now  in  the  possession  of  the  party  accused,  Sid 
Such  a  description  does  not  sufficiently  set  out  the  constituent? 
of  the  statutory  offence  to  make  a  good  indictment,  but  it  ha? 
been  held  that  an  action  of  this  character  may  be  mtftintAincjJ 
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against  a  party  for  the  malicious  prosecution  of  a  bad  indict ^ 
ment;  (0  Maule  &  Selw.  29,)  and  although  the  warrant  for  thu 
party's  arrest  does  not  describe  the  offence,  and  the  warrant  for 
the  commitment  and  recognizance  for  his  appearance  for  further 
examination  misdescribe  it,  yet  these  are  inadCuracies  which 
the  law,  from  the  necessity  of  the  case,  regards  With  indulgence. 
Hence  the  statute  provides,  that  no  person  imprisoned  for  any 
criminal  or  supposed  criminal  offence,  shall  be  discharged  for 
any  irregularity  in  the  process,  order  or  warrant  of  commitment, 
but  the  court  or  magistrate  granting  a  habeas  corpus^  or  before 
whom  such  warrant  may  be  returned,- shall  inquire  into  the  facts. 
&:c.,  and  admit  to  bail,  or  remand  the  prisoner,  as  the  law  and 
justice  may  require. — Clay's  t)'ig.  469,  §  40  ;  State  v.  Weaver, 
18  Ala.  293t,  299.  Upon  the  whole,  we  come  to  the  conclusionv 
but,  we  confess,  not  without  hesitation,  that  this  proceeding,  base(i* 
upon  the  information  of  Ewing,  if  prosecuted  maliciously  and 
without  any  reasonable  or  probable  ground  therefor,  will  sus- 
tain this  action.  ^ 
Let  us  next  turn  to  the  charges.  The  circuit  judge  instructed 
the  jury  that  they  should  determine,  as  reasonable  men,  from 
the  evidence,  whether  there  Was  or  was  not  probable  cause  for 
the  prosecution.  It  is  objected  to  this  charge,that  the  question 
(IS  to  what  amounts  to  probable  cause,  being  a'  question  of  law,- 
should  have  been  decided  by  the  court,  instead  of  being  sub- 
mitted to  the  jitfy.  Were  the  facts  ascertained  and  undisputed,- 
the  question  whether  they  constituted-  probable  cause  would  be  a 
pure  question' of  law,  and  in  such  case  it  would  be  erroneous  for 
the  court  to  refer  such  question  to  the  jury.  But  where  facts 
are  to  be  ascertained  by  the  jury  from  the  evidence,  whicli'  i- 
doubtful  or  conflicting,  the  most  that  the  court  can  do  is  to 
charge  the  jury  hypothetically  as  to  what  wmild  or  would  not 
constitute  reasonable  or  probable  cause  for  the  prosecution  ;  and 
in  such  case,  probable  cause  becomes  a  question  for  the  jury-- 
.So  that,  in  the  language  of  Lord  C.-.J.  Denraan,  in  the  case  of 
./hmes  v.- Phelps,  (11  Ad.  &  Ellis,  508,)  "the  question  whether 
there  be  or  be  not  probable  cause,  may  be  for  the  jury  or  not^ 
iiccording  to  the  circumstances  of  the  })articular  case," — See  also,- 
IJlaokford  V.  Dod,.2  B.  &  Ad.  179,  (S.  C,  22  Eng.  C.  L.  5?.:> 
McDonald  v.  Rook?,  2  Nc^  Cas.  217,  (S.  C,  29  Eng.  C.  L.  31i'. : 
We  think  the  case  before  *s  presents  a  state  of  fact?  which  war- 
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f  iinted  the  judge  in  submitting  the  question  to  the  jury,  it  be- 
ing a  mixed  question  of  law  and  fact. 

But  the  counsel  for  the  plaintiff  in  error  contends,  that  if  tho 
court  below  was  justified  in  thus  submitting  the  question  as  to 
whether  there  was  reasonable  or  probable  cause  for  the  prosecu- 
tion, to  the  jury,  they  should  have  been  told  that  if  Ewing  hon- 
estly believed  there  was  probable  ground  for  instituting  the 
prosecution,  although  none  such  existed  in  fact,  they  should  find 
for  him.  In  respect  to  this  latter  proposition,  we  endeavored  itt 
a  recent  case  (Long  v.  Rodgers,  at  the  present  term,)  to  lay  down 
the  rule  in  explicit  terms,  and  need  not  here  repeat  what  we  there 
said.  It  is  a  sufficient  response  to  the  objection  here  taken,  that 
the  charge  of  the  court  upon  this  point  Avas  correct,  as  far  as 
the  judge  went;  and  not  being  bound  to  go  farther  and  give 
other  charges,  unless  specially  requested,  there  is  no  error  in  his 
omission  to  present  this  feature  in  the  defence,  since  he  was  not 
requested  to  do  so..  The  rule,  as  established  by  numerous  de- 
dsions  of  this  court,  is,  that  if  the  charge  be  legally  correct,  al- 
though the  jury  from  the  general  terms  in  which  the  court  states* 
the  law  may  be  misled  in  applying  it  to  the  particular  facts,  yet 
an  objection  to  it  ciinnot  be  sustained.  The  party  objecting  to 
it  should  ask  a  more  specific  charge. — 'Hodges  v.  The  Br.  Bank, 
13  Ala.  455;  The  State  v,  Brinyea,  5  ib.  242 ;  14  ib.  151 ;  9 
ib.  452 ;  16  ib.  63;  9  ib,  63;  1  S."  &.  P,  181. 

rhc  charge  of  the  court  with  regard  to  the  right  of  recaption, 
was  perhaps  too  favorable  for  the  plaintiff  in  error.  The  charge 
asked  for  assumed  that  if  the  sheriff  sold  property  under  an  exe- 
cution which  was  not  subject  to  such  sale,  yet  it  converted  tho 
right  of  the  true  owner  into  a  chose  in  action,  which  ought  to  bo 
tuforced  b^'  action  at  laAV.  This  charge  was  given,  but  with  tho 
explanation  that  ''  the  party  under  such  circumstances,"  that  is, 
the  true  owner  whose  property  has  thus  wrongfully  been  sold  by 
the  sheriff,  would  not  only  have  a  right  of  action,  but  it  was  com- 
petent for  liim,  if  he  believed  he  had  a  homi  fide  title  to  the  pro- 
perty, to  take  possession  of  it  peaceabh',  if  ho  could  do  eo. 
\oAV  it  is  very  clear  that  if  the  true  owner,  being  entitled  to  tlio' 
present  possession  of  his  property,  can  obtain  possession  of  it 
without  a  breach  of  the  pence,  ho  may  do  so,  and  this  whethex' 
u(;  believes  his  title  hmxa  fide  or  otherwise.  So  that  superadding 
|.hc  belief  of  the  plaintiff  below,  as  to  the  bona  fides  of  his  title,  to 
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the  title  itself,  as  a  condition  upon  which  his  right  to  re-capture* 
bis  slave  depended,  was  prejudicial  to  the  plaintiflf  below,  and' 
not  to  Ewing,  the  defendant. 

The  latter  portion  of  the  charge  must  be  construed 'with  refer- 
ence to  that  which  it  explains,  and  thus  considered,  we  have  no 
hesitation  in  saying,  that  it  was  fully  as  favorable  to  the  defend- 
ant as  the  law  would  warrant.  * 

The  court  below  also  instructed  the  jury,  that  "  malice,  as  in 
all  such  cases,  must  be  determined  by  the  circumstances.  Inde- 
pendent of  these,  however,  if  the  jury  should  be  satisfied  from 
the  evidence  that  there  was  a  want  of  probable  cause,  the  law 
would  imply  the  existence  of  malice."  This  charge  was  duly 
excepted  to  by  the  defendant'  below,  and  constitutes  the  only 
remaining  subject  pf  inquiry.  If  we  rightly  comprehend  thia 
charge,  it  is  manifestly  erroneous,  and  was  well  calculated  to 
mislead  the  jury.  The  question  as  to  the  existence  of  probable 
cause,  arising  upon  the  evidenee  spread  out  in  this  record,  we 
have  said,  was  properly  submitted  to  the  jury,  though  it  is  fre- 
quently a  question  solely  for  the  decision  of  the  jjidge.  The 
question  whether  the  prosecutor  acted  mahciously,  is  always  on* 
of  fact,  which  the  judge  has  no  power  legally  to  withdraw  from 
the  jury.  This  charge  does  in  effect  forestall  the  inquiry  of  the 
jury  upon  the  subject  of  the  existence  of  UKtlicG.  True,  it  as- 
serts that  "  malice-  must  be  determined  by  the  circumstances.'* 
But  then  they  are  told  that,  independent  of  the  circumstanccj', 
that  is,  as  we  understand  it,  laying  the  circumstances  out  of 
view,  still  if  the  jury  believed  there  was  a  want  of  probable 
cause,  their  duty  as  to  any  farther  inquiry  upon  the  subject  of 
malice  would  cease,  since  the  law  in  such  case  implied  the  malice. 
The  want  of  probable  cause  is  evidence  of  malice,  aaul  in  the 
absence  of  exculpatory  proof,  is  sufiBcicnt  evidsnee,  and  the  legjii 
presumption  of  malice  becomes  conclusive.  Hence  the  numer^ 
ous  cases  which  hold  that  malice  may  be  inferred  from  the  want^ 
tit"  probable  cause ;  for  if  a  man  prosecute  another  for  a  criminal 
offence,  without  any  ground  sufii«ient  to  create  in  the  mind  of  a 
reasonably  cautious  and  prudent  man  a  belief  of  hie  guilt,  the 
Jaw  attributes  his  conduct  to  a  wicked  and  depraved  heart,  andi 
justifies  the  jury  in  "  presuming,"  or  "inferring,"  (?^s  the  phrase 
usually  is,)  that  he  is  actuated  by  malice;  indeed.,  requiree 
tbem  to  do  30.' — L?ng  v.  Rodger?,  ^ifpra.- 
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In  Mitchell  v.  Jenkins,  5  B.  &  A.  588,  (S.  C,  27  Eng.  C.  L^ 
151y)  the  question  as  to  the  existence  of  malice  was  withdrawn 
from  the  jury  by  the  judge  on  the  trial  at- the  assizes,  by  in- 
Btructions  not  essentially  different  from  the  charge  under  consid- 
eration. The  court  in  that  case  determined  that  there  was  a 
want  of  probable  cause,  and  tald  the  jury  that  there  were  two 
kinds  of  malice — malice  in  law,  and  in  fact,  and  that  the  defend- 
ant having  wrongfully  caused  the  arrest,  it  resulted  that  thero 
was  malice  in  law,  and  the  question  for  them  was  narrowed  dowa- 
to  an  inquiry  of  damages.  Upon  error-  to  the  King's  Bench, 
Parke,  J.,  said,  "  he  had  always  understood,  since  the  case  of 
Johnson  v.  Sutton,  (1  T.  R.  510,)  that  no  point  of  law  was  more 
clearly  settled^  than  that  in  every  action  for  a  malicious  prose- 
cution or  arrest,  the  plaintiff  must  prove  what  is  averred  in  the 
declaration,  namely,  that  the  prosecution  or  arrest  was  malicious 
and  without  reasonable  or  probable  cause ;  *  *  that  when  there 
is  no  reasonable  or  p?robable  cause,  it  is  for  the  jury  to  infer 
malice  from  the  facts  proved.  That  is  a  question  in  all  cases 
for  their  consideration."  He  then  proceeds  to  enumerate  in- 
stances where  there  may  exist  a  want' of  "probable  ground  for 
the  prosecution,  and. yet  no  malice;  as  if  the  party  caused  the 
arrest,  acting  under  a  wrong  notion  of  the  law  and  pursuant  to 
Itfgal  advice;  or  if  he  eatertain  a  bhi^pjlde  belief  that  the  cause 
for  the  arrest  existed.  Denman,  C.  J;,  and  Patteson,  J.,  were 
of  the  same  opinion,  and  Taunton,  J.,  who  presided  at  the  trial 
below,  acknowledged  his  error,  and  also  coincided  with  the  other 
judges  in  their  opinion.  Professor  Greenleaf  thinks  the  opinion 
just  quoted  of  Justice  Parke,  a  clear  illustration  of  the  law  of 
malice.— 2  Greenl.  Ev.  (gd  edit.)  .431, -N.  1. 

The  effect  of  the  charge  was  to -authorize  the  jury,  if  they 
found  there  was  a  want  of  probable  cause,  to  shut  out  from  their 
consideration  the  circuiiiatances  which  tended  "to  8how-(Fiowevcr 
weak  they  may.  have  been)  that  the  prosecutor  was  actuated  by 
an  honest  belief  that  the  plaintiff  was  guilty  of  Ihe  offence  charged 
against  him.  Whether  Ewing  took  the  proper  steps  and  used 
the  necessary  precaution  to  inform  himself,  so  as  to  avoid  the  in- 
ference of  malice  which  might  arise  from  temerity  or  a  reckless 
disregard  of  the  rights  of  the  plaintiff;  or  whether,  having; taken  • 
Buch  steps,  he  entertained  an  honest  belief  of  his  guilt,  are  que?  - 
tioiia  of  fact  uppn  which,  ^e  are  not  allosved  to  express  an  opia- 
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ion.  These  are  inquiries  for  the  jurj,  from  a  survey  of  all  tlic 
, proof.  It  is  suflScient  for  the  purpose  of  this  trial,  that  there 
was  some  evidence  directed  to  those  [points,  and  that  an  entire 
iibsence  of  malice  may  consist  with  a  "^vant  of  probable  cause,  a<? 
was  decided  in  Chandler  v.  McPherson,  11  Ala.  916,  and  which 
»ve  have  subsequently  affirmed  in  Long  v.  llodgers,  supra.  Jr, 
results  then  that  the  charge,  which  asserts  that  if  the  facts  mako 
►out  a  want  of  probable  cause,  malice  is  a  necessary  implication 
.independent  of  the  circumstances  in  proof,  is  erroneous. 

J^et  the  judgment  be  reversed  and  the  cause  remanded.         * 
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B .  An  acknowledgment  in  writing  by  a  married  woman  that  an  ao^ 
connt  for  medical  services,  which  is  made  out  against  her  indi- 
vidually, is  just  and  correct,  is  tantamount  to  an  express  promise  in' 
wiiting  to  pay,  and  creates  a  charge  upon  her  separate  estate. 

Error  to  the  Chancery  Court  of  Lowndes>.  Tried  before 
it  he  Hon.  J.  W.  Lesesne. 

Judge,  for  plaintiffs  in  error,  I 

Stone,  contra„  * 

DARGAN,  C.  J. — The  only  difference  between  this  case 
and  the  case  of  Lovenbury  &  Co.  v.  Collins,  decided  at  t/ie  pre- 
?»tnt  term,  consists  in  this,  in  that  case  the  bill  sought  to  subject 
the  separate  estate  of  Mrs.  Collins  to  the  payment  of  a  promis- 
i«orv  note ;  whilst  in  this,  the  complainant's  demand  consists  of  a 
luodical  account  made  out  against  Mrs.  Collins,  which  she  undi-r 
Ji«u'  hand  acknowledged  to  be  just  and  correct.  In  this  Stat<'^ 
we  have  followed  the  English  rule,  that  a  married  woman  is  to 
be  considered  as  a  feme  sole  as  respects  her  separate  estate,  and 
may  dispose  of  it  as  she  pleases,  unless  the  instrument  througlv 
whicli  she  claims  imposes  limitations  or  restrictions  upon  hm- 
power  of  disposition. — Bradford  v.  Greenway  et  al.,  17  Ala. 
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V97;  Forrest  v.  Robinson,  4  Per.  44.  It  would  seem  to  me  to 
follow  as  a  necessary  consequence  from  this  rule,  that  all  the 
debts  of  a  married  woman  should  create  a  charge  upon  her  sep- 
arate estate,  as  well  those  where  the  promise  to  pay  is  implied 
by  law,  as  those  evinced  by  bond,  note,  or  bill  of  exchange; 
and  this  seems  to  be  the  tendency  of  the  modern  English  doc- 
trine.— Owen  V.  Dickinson,  1  Craig  &  Phillips,  48,  and  also 
•Prater's  Law  of  Hus.  &  Wife,  109. 

It  is  not,  however,  necessary  to  decide  in  this  case,  that  the 
'Contracts  of  the  wife  where  the  promise  to  pay  is  to  be  implied 
"hy  law,  would  create  a  charge  on  her  separate  property,  for  wc 
•  consider 'the  acknowledgment  by  Mrs.  Collins  under  her  signa- 
ture, that  the  account  was  just  and  correct,  tantamount  to  an 
express  premise  in  writing  to  pay,  and  consequently  as  creating 
a  proper  charge  upon  her  separate  estate.  In  the  case  of  Mur- 
ray V.  Barleo,  3  My.  &  Keene,  209,  a  solicitor  was  employed 
by  a  married  woman  to  attend  to  various  transactions,  and  she 
by  letter  promised  to  pay,  but  made  no  reference  to  her  separate 
estate,  yet  it  was  held  that  her  separate  estate  was  liable  to  pay 
the  bill.  Now,  in  the  case  before  us,  the  account  was  made  out 
against  Mrs.  Collins,  thus:  "Mrs.  Louisa  Collins  Dr.  to  B.  B. 
Rudolph,  for  medical  services  during  the  year  1845" — then 
stating  the  amount.  At  the  foot  of  this  account  Mrs.  Collins 
writes,  "  this  account  is  just  and  correct,"  and  subscribes  her 
name.  She  therefore  acknowledged  her  indebtedness,  and  of 
■course  her  liability  to  pay,  so  far  as  a  married  woman  can  cre- 
mate a  liability,  and  as  she  only  has  capacity  to  bind  her  separate 
estate,  we  must  infer  that  she  so  intended,  just  as  fully  a.< 
■if  she  had  executed  her  promissory  note  for  the  amount.  In- 
deed, I  think  no  distinction  can  be  drawn  between  this  demand 
and  a  promissory  note ;  that  is,  no  good  reason  can  be  shown 
why  the  promissory  note  of  a  married  woman  should  create  rt 
charge  on  her  separate  estate,  and  yet  that  this  demand  should 
not.  We  think  they  must  stand  on  the  same  footing,  and 
all  the  English  authorities,  as  well  as  the  decisions  of  our  own'' 
court,  show  that  the  promissory  note  of  a  married  woman  wilL' 
constitute  a  charge  upon  her  separate  estate,  although  no  refer- 
ence be  made  in  the  instrument  itself  to  her  separate  property. — 
See  Roper  on  Hus.  &  Wife,  235-38;  2  Story's  Eq.  840,  §  1398, ' 
and  cases  referred  to  in  the  Note;  Clancy  on  Mar.  Women,  340. 

Let  the  decree  be  reversed  and  the  cause  remanded. 
40 
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JORDAN  vs.  GRAY. 

I .  When  tu'O  declarations  are  set  out  in  the  record,  and  the  clerk  cer- 
lilics  that  the  last  one  was  filed  after  the  adjonrnment  of  the  court  at. 
wtiicli  a  judgment  on  demurrer  was  rendered  in  favor  of  the  de- 
londant,  the  appellate  court  can  only  look  to  the  first  declaration  as  ■ 
properly  a  part  of  the  record. 

'2.  A  feme  covert  cannot  sue  at  law  by  her  next  friend. 

a.  When  the  declaration  discloses  that  a  sole  plaintiff  is  a  feme  covert,  a 
demurrer  will  lie  to  it. 

Error  to  the  Circuit  Court  of  Tallapoosa.     Tried  before, 
tlio  Hon.  John  J.  VVoochvard. 

Detixue  for  a  slave  by  Sealj  Jordan,  •wife  of  Elijah  Jordan, 
who  sues  by  her  next  friend,  Charles  Jordan,  against  Gray.  A 
demurrer  to  the  declaration  was  sustained  by  the  court  below.. 
Two  declarations  are  set  out  in  the  record,  to  the  second  of 
which  the  following  certificate  of  the  clerk  is  prefixed :  "  After 
the  adjournment  of  the  court  plaintiff  proposed  to  file  the  fol- 
lowing as  the  amended  declaration  under  the  leave  given  to  amend, 
rund  to  which  the  second  demurrer  was  sustained,  it  then  being 
considered  by  the  court  filed  though  not  actually  done,  but  de- 
fendant objecting  because  it  was  not  filed  within  the  term,  plain- 
lift"  was  not  allowed  by  the  clerk  to  file  the  same  as  a  part  of  the 
j-ecord  in  the  case,  but  at  his  instance  it  is  sent  up  with  the 
record  and  certified  Avith  the  above  facts."  The  record  does  not 
otherwise  show  that  leave  was  given  to  amend  after  the  judg- 
ment on  demurrer,  nnd  but  one  demurrer  and  judgment  thereon, 
arc  set  out. 

Falkxer  and  J.  E.  Belser,  for  plaintiff  in  error,  cited  1: 
( 'bitty- s  Pleadings,  887;  9  Ala.  855. 

Barnes  &  Allison,  contra,  cited  1  Black.  Com.  347-8 ;  2' 
Kent's  Com.  154-5 ;  Clancy  on  Hus,  &  Wife,  54  ;  1  Chitty's 
PI  28;  Dan.  Ch.  Pr,  189;  Story's  Eq.  PI.  61-2;  14  Ala.  740, 

COLEMAN,  J. — Two  declarations  appear  to  have  been  copied 
in  the  record  filed  in  this  case.  The  clerk  certifies  that  the  last 
.declaration  was  file<I  after  the  judgment  on  the  demurrer  in  fa- 
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vor  of  the  defendant,  and  after  tlie  adjournment  of  the  coui't, 
consequently  this  court  can  only  notice  the  first  as  properly  a 
part  of  the  record.  • 

The  declaration  commences  in  these  words,-  "  Sealy  Jordan; 
wife  of  Elijah  Jordan,  who  sues  by  her  next  friend,  Charles  Jor- 
dan, plaintiff,"  Sec,  and  then  proceeds  with  the  usual  count  in 
detinue  for  a  negro  man  slave,  and  does  not  aver  any  legal 
title  to,  or  separate  property  in  the  slave,  to  be  in  the  wife.- 

It  is  agreed  by  all  the  elementary  writers  on  the  subject,  that 
a  feme  covert  cannot  in-any  case  sue  alone,  unless  her  husband 
be  civiliter  mortuus,  &c.  Bat  if  she  improperly  sue  alone,  Slav- 
ing no  legal  right  of  action,  she  will  be  non-suited. — 1  Chitt}*^ 
23;  9  Ala.  855.  We  think  it  only  becomes  necessary  to  plead 
the  coverture  in  abatement,  when  it  does  not  appear  in  the  plead- 
ings in  the  case,  but  when  thefactisfully  disclosed  by  the  decla- 
ration, as  in  this  case, the objectionis  good  on  demurrer. ■  Again, 
if  a  non-suit  will  be  ordered,  when  it  is  disclosed  by  the  testi- 
mony that  a  plaintiff  is  &  feme  covert  and  has  no  legal  right  of 
action,  then  we  think  a  demurrer- should' be  sustained  to  a  decla- 
ration disclosing  the  same  facts. 

There  is  no  law  authorizing  a  married  woman  to  sue  by  her 
next  friend  at  common  law,  and  we  think  the  declaration  defec- 
tive  in  that  particular.     Let  the  judgment  below  be^affirmecL 
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v.  Tire  Act'of  1848,  (Pamphlet  Acts,  63.)  '-securing  to  married  womeii 
their  separate  estates,"  &c.,  does  not  affect  tlie  husband's  right  to 
reduce  to  possession  his  wife's  clioses  in  action,  which  vested  in  him 
on  his  marriage  prior  to  the  passage  of  the  act. 

•->•;  A  decree  of  llie  Orphans'  Court,  in  favor  of  husband  and  wife  for 
the  wife's  distributive  share  of  an  estate,  cannot  be  amended  at  a 
.subsequent  term  nunc  pro  tunc,  in  favor  of  hasband  and  wife  for  th« 
separate  use  of  the  wife,  when  tlie  record  does  not  disclose  the  name 
of  the  wife,  and  show  that  her  interest  in-the  estate  accrued  after  the 
l)assage  of  the  Act  of  184S. 
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Error  to  the  Court  of  Probate  of  Marengo. 

On  the  final  settlement  of  the  estate  of  Reuben  Vaughan,  de- 
ceased, at  the  June  Term,  1849,  of  the  Court  of  Probate  of 
Marengo  county,  a  decree  was  rendered  in  favor  of  R.  V.  Mon- 
tague and  Tvife,  A.  J.  Kidd  and  Wife,  Henry  Dugger  and  wife, 
Gaskett  and  wife,  and  White  apd  wife,  for  the  respective  dis- 
tributive shares  of  the  wife.  At  the  September  Term  of  the 
court,  on  motion  of  Montague's  attorney,  it  was  ordered,  that 
the  decree  be  so  amended  nunc  pro  tunc,  that  the  distributive 
share  in  each  case  should  stand  decreed  to  husband  and  wife  for 
the  separate  use  of  the  wife,  and  the  decree  was  amended  ac- 
cordingly. 

Henley,  for  plaintiff  in  error : 

I.  It  is  clearly  settled,  by  a  long  and  unbroken  chain  of  au- 
thorities, that  marriage  is  an  absolute  gift  to  the  husband  of  all 
the  personal  property  of  the  wife  in  her  possession  at  the  time  of 
the  marriage,  and  also  of  such  of  her  choses  in  action  as  he  may 
reduce  to  his  possession  during  the  coverture. — Legg  v.  Legg,  8 
Mass.  99-101 ;  Howe  v.  Bigelow,  13  Mass.  384 ;  CI.  on  H.  & 
W.  1-2-3-4. 

A  legacy  to  the  wife  vests  absolutely  in  the  husband,  and 
he  may  release  it  either  before  or  after  it  becomes  payable. — 
Commonwealth  v.  Manly,  J2  Pick.  173-5.  So  of  the  wife's  dis- 
tributive share  of  an  estate.. — lb.;  2  Bro.  C.  C.  589;  1  Anstr.  03, 
So  a  share  of  personal  estate  accruing  in  right  of  the  wife  during 
coverture,  vests  even  before  distribution  made  absolutely  in  the 
husband,  and  does  not,  in  the  event  of  the  death  of  the  husband, 
survive  to  the  wife. — Griswold  v.  Perriman,  3  Conn.  504  ;  Lee 
V.  Wheeler,  4  Ga.  541 ;  8  Mass.  229-30 ;  Cary  v.  Taylor,  2 
Ver.  302.  So  he  has  control  of  a  legacy  given  to  his  wife  gene- 
rally, and  may  release  or  assign  it  by  a  deed  to  which  his  wife 
is  not  a  party. — Tucker  v.  Gordon,  5  New  H.  504.  So  the 
husband  may  sue  in  his  own  right  after  the  death  ofhis  wife,  for 
?k  legacy  accruing  to  the  wife  during  coverture. — Goddard  v. 
Johnson  15  Pick.  352-3;  3  Rawle,  199. 

n.  To  enable  the  husband  to  secure  and  enjoy  the  benefit  of 
these  rights,  the  law  has  placed  within  his  re£^ch  and  under  his 
control  all  the  requisite  means. 
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1.  He  may  sue  for  and  recover  her  choses  in  action  ■without) 
lier  consent. — Clan,  on  H.  &  W.  4.  Some  of  the  authorities' 
liold  that  such  suit  must  be  in  the  joint  names  of  the  husband 
and  wife. — lb.  Yet  it  is  held  in  some  respectable  authorities, 
that  he  may  sue  in  his  own  name  alone. — 14  Pick.  353;  Shuttle- 
worth  V.  Noyes  &  Downs,  8  Mass.  229 ;  Tucker  v.  Gordon,  5 
New  H.  564. 

2,  He  may  not  only  sue  and  i-ecover  judgment  for  his  wife's 
choses  in  action,  but  may  also  proceed  to  enforce  by  execution 
or  otherwise  the  collection  of  such  judgments  to  his  own  use  and 
benefit.— 1  Dan.  Ab.  342  ;  10  Mod.  160-66  ;  3  Salk.  63.  So 
where  a  judgment  has  been  obtained  by  both  husband  and  wife, 
it  has  been  held  thast  he  alone  may  sue  out  a  scife  facias^  for  the 
damages  and  costs* — Clan.-  on  H.  &  W.  4-5.-  So  the  wife's 
right  of  survivorship  to  her  choses  in  action  may  be  barred  by  a 
judgment  recovered  for  them  during  the  coverture,  in  the  joint 
names  of  husband  and  wife, — Clan,  on  H.  &  W.  112-13  ;  Mc- 
Gee  V.  Ford,  5  Smedes  &  M.  769. 

2.  There  seems  to  be  no  limit  to  this  right  to  prosecute  to  judg- 
ment and  enforce  the  collection  of  the  wife's  choses  in  action,  so 
far  as  the  action  of  the  courts  of  law  is  concerned,  and  whatever 
exceptions  or  limitations  there  may  be  to  the  right,  they  are 
found  exclusively  in  the  jurisdiction  and  actions  of  the  courts  of 
equity.  At  law  the  rights  of  the  husband  are  uncontrolled.  If 
the  wife  wishes  to  recover  such  choses  to  her  sole  and  separate 
use,  she  must  resort  to  a  court  of  equity. — Clan,  on  H.  &  W. 
440-1-2. 

4.  But  it  is  insisted  that  even  equity  would  not  interpose  for 
the  benefit  of  the  wife,  except  on  a  proper  case  shown.  And 
oven  then  equity  would  only  require  that  the  husband  should 
settle  a  part  of  the  property  or  money  collected  to  the  separate 
use  of  the  wife,  leaving  the  husband  to  the  uncontrolled  enjoy- 
ment of  the  remainder. 

HI.  If  the  foregoing  positions  be  correct,  it  seems  to  result  as 
ja  necessary  consequence,  that  the  husband  is  and  must  be  clothed 
with  the  legal  title  to  his  wife's  choses  in  action.  Without  this 
ha  could  not  sue  for  and  recover  possession  of  such  choses  in  ac- 
tion. It  is  only  by  being  invested'  with  such  Ibgal  title  as  a 
means,  that  he  can  secure  the  end  of  possession  and  enjoyn^ent; 
of  such  choses.' 
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1.  It  may  be  assumed  theo,  that  the  husband's  legal  title 
vests  whenever  the  wife's  right  accrues. 

2.  That  each  legal  title  cannot  be  divested  by  any  power  or 
authority,  other  than  that  of  the  husband  himself,  or  by  hiH 
consent. 

IV.  If,  the  foregoing ;points  be  well  taken,  it. results  that  long 
before  the  passage  of  the  act  of  1848,  Kidd,  the  husband,  was 
invested  with  the  legal  title  to  his  wife's  share  in  her  father'^ 
estate  ;  and  the  statute  itself  would  be  inoperative  to  the  extent 
of  such  share,  even  if  in  express  terms  it  embraced  this  case. 
The  act  could  not  affect  the  legal  title  to  property  which  had  be- 
come vested  prior  to  the  passage  of  the  act ;  and  so  it  has  beew 
held  in  a  similar  <;ase  in  Mississippi. — McGee  v.  Ford,  5 
Smedes&M.  769. 

V.  But  it  is  contended,  lastly,  that  the  act  of  1848  does  not. 
nther  in  letter  or  spirit,  embrace  such  a  case  as  this.  The  act 
is  evidently; prospective.  There  is  not  a  term  in  it  that  seems 
to  refer  to  the  past.  Its  language  is,  "  When  a  descent,  gifty 
demise  or  otherwise,  shall  accrue  to  any  woman,"  &c.,  refer- 
ring very  evidently  to  the  future,  and  not  to  the  past. 

In  the  case  of  R.  Vaughan's  estate,  all  the  rights  of  the  sct- 
eval  distributees  had  .accrued  loug  before  the  act  was  passed- 
Kidd's  right  to  his  wife's  share  had  become  a  vested  right  iu 
liim,  and  he  was  in  the  prosecution  of  his  legal  rights,  by  the 
means  the  law  had  given  him,  to  reduce  it  into  possession,  when 
the  aqt  of  1848  was  passed. 

In  neither  of  the  cases  of  Fagan  v.  Fagan,  15  Ala.  341,  and 
Key's  Adm'r  v.  Vaughan,  ib.  500,  was  the  question  in  relation 
to  the  application  of  the  act  of  1848  raised  by  the  counsel  en- 
gaged in  the  case,  nor  did  the  facts  of  the  case  necessarily  re- 
quire the  decision. 

Manning,  contra: 

1.  Under  the  act  of  March  1848,  "securing  to  marfied  wo- 
men their  separate  estates,"  &c.,  the  decree  of  an  Orphans' 
Court  upon  the  settlement  of  an  estate  of  which  a  married  wo- 
•man  is  distributee,  should  be  in  favor  of  the  husband  and  wife, 
for  the  separate  use  of  the  wife. — Fagan's  Adm'r  v.  Fagan's 
Dist.,  15  Ala.  341 ;  Key's  Adm'r  v.  Vaughan  et  al.,  ib.  500. 
And  if  the  decree  be  rendered  differently^  the  error  is  a  clerical 


JUNE  TERM,  1851. 


Kidd  V.  Montaarne. 


•misprision,  and  may  be  amended  accordingly. — Same  cases,  and 
Parks  V.  Stonum,  8  Ala.  752.  Upon  the  marriage  of  a  man  to 
•a  woman  having  a  right  to  personal  property,  or  a  chose  in  ac- 
tion, he  did  not  become  entitled  to  it  by  contract ;  but  it  went  to 
him  by  operation  of  law,  (the  common  law,)  which  did  not,  in  rc- 
Tspect  of  such  things,  recognize  her  separate  existence.  "Her  ex- 
istence'was  merged  in  that  of  her  husband ;  and  when,  there- 
fore, the  property  came  to  her  possession,  it  was  by  the  law  re- 
garded as  in  his  possession,  and  by  operation  thereof,  and  not  by 
the  direct  contract  of  the  parties,  became  his.  Hence  it  was 
that  courts  of  chancery,  even  before  the  act  of  1848,  exercised 
their  powers  so  as  to  secure  such  choses  in  action  to  the  use  of 
the  wife,  which  they  could  not  have  done  if  the  husband  had  ac- 
quired them  by  contract.  And  now  by  the  act  referred  to,  the 
Orphans'  Courts  are  required,  in  such  cases  as  the  present,  to  do 
what  the  courts  ■of  chancery  did  before  this  enactment. 

2.  Amendment  of  a  judgment  nuc  pro  tunc,  may  in  a  proper 
case,  where  the  error  is  apparent  from  the  record,  be  made  at 
any  time,  and  without  notice. — Bentley  v.  Wright,  3  Ala-  609. 
Nay,  this  court  itself  will  correct  such  apparent  errors  at  the 
costs  of  the  plaintiff  in  error ;  and  it  would  be  Very  strango  that 
this  court  should  now,  because  the  plaintiff  in  error  had  not  no- 
tice of  the  motion  to  amend  below,  restore  the  error  then  exist- 
ing by  the  misprision  of  the  clerk,  when  it  would  immediately 
turn  round  and  restore  the  amendment  by  its  own  act  hero. — 
Smith  V.  Robinson,  11  Ala.  271 ;  Loomis  v.  Allen,  7  ib.  706  ; 
Mason  V.  Smith,  1  Stew.  275;  Wilkerson  v.  Goldthwaite,  1 S.  & 
P.  159;  Moody  v.  Keener,  9  Por.  252 ;  6  ib,  844. 

CHILTON,  J. — The  estate  here  distributed  was  in  process 
of  administration  several  years  anterior  to  the  passage  of  the  act 
6i  the  1st  March,  1848,  for  "  Securing  to  married  women  their 
separate  estates,'*  &c.  And  it  seems  to  bo  conceded,  as  the 
record  persuasively  shows,  that  the  plaintiff  in  error  married  on<; 
of  the  distributees  before  the  enactment  of  the  law.  The  ques- 
tion then  comes  up,  whether  this  act  was  intended  to  secure  to 
the  wife  choses  in  action  which  accrued  anterior  to  its  passage, 
but  which  the  husband  had  not  assigned  or  reduced  into  his  pos- 
:  session. 

ti'hc  act  provides, ""  That  if  any  woman,  before  and  at  the 
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time  of  marriage,  shall  have  and  oivn  any  property,  or  estate, 
whether  the  same  be  real,  personal,  or  mixed,  in  possession,  re- 
mainder or  reversion,  or  if  any  such  estate  shall,  after  marriage, 
by  descent,  gift,  demise  or  otherwise,  accrue  to  any  woman ;  all 
such  estate,  or  other  property,  shall  be  taken,  held  and  esteemed 
in  law  as  the  separate  estate  of  such  woman,  and  for  her  sole 
and  separate  use,  notwithstanding  her  coverture :  And  no  hus- 
band shall  by  his  marriage  acquire  a  right  to  the  property  which 
his  wife  had  upon  his  marriage,  or  which  she  may  after  acquire 
by  descent,  gift,  demise  or  otherwise,"  &c. 

There  is  nothing  in  the  language  of  this  act  to  indicate  that  it 
w'as  int(  nded  to  have  a  retroactive  effect.  On  the  contrary,  the 
terms  in  which  it  is  couched  seem  to  limit  its  operation  to  after 
acquired  property.  The  general  rule,  says  Mr.  Dwarris,.  is, 
that  no  statute  is  to  have  a  retrospect  beyond  the  time  of  its 
commencement,  and  he  adds,  that  this  is  not  only  the  doctrine  of 
the  English  law,  but  it  is  also  founded  on  the  principles  of  gene- 
ral jurisprudence. — Dwar.  on  St.  680. 

In  Gilmore  v.  Shuter,  2  Lev.  227,  a  verbal  promise  was  made 
to  give  or  bequeath  a  sum  of  money  in  consideration  of  marriage. 
An  action  was  brought  against  the  executors  on  this  promise, 
nnd  the  question  made  upon  the  special  verdict  was,  whether 
this  promise,  which  was  made  before  the  24th  day  of  June,  ICTTy 
the  day  on  which  the  statute  29  Car.,  2  ch.  3,  was  passed,  was 
within  that  statute.  The  court  held  that  it  could  not  be  pre- 
sumed that  the  statute  was  to  have  a  retrospect,  so  as  to  take 
away  a  right  of  action  which  the  plaintiff  was  entitled  to  before  the 
time  of  its  commencement.  But  we  lately  had  occasion  to  ex- 
amine this  question,  in  the  case  of  Gould  v.  Hayes,  at  the  pre- 
sent term,  which  sustains  the  view  here  taken,  and  renders  it 
jmnecessary  to  elaborate  this  point. 

If  in  this  case  the  husband,  at  the  time  of  the  passage  of  this 
law,  had  the  right  to  reduce  the  share  of  the  estate  of  Reuben 
Vaughan  to  which  the  wife  was  entitled,  into  possession,  by  pro- 
ceedings in  the  Orphans'  Court,  whereby  his  absolute  right  would 
liave  attached  as  husband,  this  right  remained  unaffected  by  the 
the  act.  It  w-as  a  right  which  vested  in  him  by.  virtue  of  the 
marriage,  and  ef  which  the  Legislature  did  not  attempt  to  dfe- 
j)rive  him. 

The  case  of  MeGee  &  Wife  v.  Forde  et  al.,  5  Smedes  &  M- 
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769,  upon  the  statute  of  Mississippi  for  the  protection  of  mar- 
ried women,  (H.  &  H.  332,)  also  supports  the  view  we  have  ta- 
ken  of  this  statute. 

The  fact  that  the  court  of  chancery  will  make  the  husband  do  ■ 
equity,  by  requiring  him  to  make  a  suitable  provision  for  the 
wife,  before  it  will  enable  him  to  recover  the  wife's  choses  in  ac- 
tion, does  not  militate  against  our  construction  of  the  statute.^ 
The  wife  has  the  same  equity  notwithstanding  the  statute ;  that 
is,  her  equity  with  respect  to  property,  or  rights  of  property,., 
which  accrued  to  her  before  the  statute,  and  which  had  not  been' 
reduced  to  possession  by  the  husband,  as  husband,  remains  un- 
affected by  the  act,  and  their  respective  rights  are  to  be  deter- 
mined without  regard  to  the  act. 

2.  With  respect  to  the  amendment,  we  need  only  say,  that  iu' 
a  proper  case,  did  it  appear  from  the  record  that  the  share  to  be- 
decreed  was  subject  to  the  statute  above  referred  to,  and  who- 
the  wife  was,  so  as  to  render  the  decree  in  favor  of  the  husband 
and  wife  for  the  use  of  the  wife,  there  would  be  no  doubt  but  that 
the  court  could  have  amended  the  decree  so  as  to  have  made  it  con- 
form to  the  law.  But,  in  the  case  before  us,  there  was  nothing  to 
amend  by,  so  far  as  the  record  discloses.  The  cases  in  15  Ala.,  of 
Greene  v.  Fagan's  Dist's,  385,  in  which  I  did  not  sit,  having  been 
consulted  as  counsel  before  I  came  upon  the  bench,  and  Key  v. 
Vaughan  &  Wife,  497,  only  show  how  the  judgment  should  be 
rendered,  according  to  the  statute ;  but  nothing  is  decided  'm 
either  of  them,  nor  was  any  point  raised  in  them,  as  to  the  effect 
of  the  statute  upon  the  rights  of  the  parties,  which  had  accrued- 
before  its  passage. 

A  construction  which  gives  to  a  statute  a  retrospective  effect, 
has  always  been  esteemed  odious,,  and  will  never  be  indalged  un- 
less the  language  employed  requires  it»-  Such  statutes  are  justly 
considered  as  violative  of  every  sound  principle. — Dwar.  on  Stat.. 
681,  and  cases  there  cited;  9  Law  Lib.  35. 

Let  the  decree  be  reversed  and  the  cause  remanded. 
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1.  The  statute  (Aikin's  Dig.  319,  |  4,)  which  gives  to  paymasters  a 
right  to  coinineucea  suit  against  sheriffs  and  constables  for  a  failure 
to  collect  and  pa)  over  militia  fines,  is  not  repealed  by  the  Act  of 
December  30,  1837,  which  gives  a  summary  mode  of  proceeding 
against  such  officers  for  such  failure. 

2.  In  an  action  of  debt  against  a  sheriff  and  his  sureties,  for  a  failure 
on  the  part  of  the  sheri^ff  lo  collect  and  pay  over  militia  fines,  the 
declaration  must  set  forth  tlie  names  of  the  persons  against  whom 
the  fines  were  assessed,  and  the  several  amounts  of  the  fines,  as 
stated  in  the  certificate  of  the  President  of  the  Court  Martial. 

■  Error  to  the  Circuit  Court  of  Coosa.     Tried  before  the 
Hon.  Geo.  D.  Shortridge. 

This  was  an  action  of  debt,  instituted  in  the  name  of  the 
Governor,  for  the  use  of  Reuben  A.  Mitchell,  paymaster  of  the 
eixty-eighth  regiment  of  Alabama  Militia,  against  the  sheriff  of 
Coosa  county  and  his  sureties  on  his  official  bond.  The  breach 
of  duty  assigned  is,  that  the  sheriff  failed  to  collect  and  pay 
over,  as  by  law  required,  the  amount  of  fines  mentioned  in  divers 
certificates  issuetl  by  the  President  of  divers  Courts  Martial  in 
Coosa  county.  'The  declaration  alleges  that  the  sheriff  had  re- 
ceived a  list  of'fines  assessed  by  a  certain  regimental  Court  Mar- 
tial, which  list  contained  the  names  of  the  persons  against  whom 
fines  were  assessed,  and  the  amount  of  the  fine  assessed  against 
each  placed  opposite  his  name,  the  aggregate  amount  being  one 
hundred  and  seventy-seven  dollars,  and  that  he  wholly  failed  to 
collect  and  pay  over  said  fines  or  any  part  thereof.  The  declar- 
ation does  not  state  the  names  of  the  persons  against  whom 
these  fines  were  assessed,  nor  the  amount  of  each  fine.  A  de- 
murrer to  the  declaration  was  sustained  by  the  court  below,  and 
this  is  assigned  as  error. 

Rice  &  Morgan,  for  plaintiff  in  error : 

1.  To  sustain  the  declaration  in  this  case  we  refer  to  Aikin's 
.'Digest,  319,  §4;  Meek's  Supplement,  164-5,  §§  1,4;  ib.  166-1, 

|§6,  1;  ib.  172,  §  2. 

2.  The  act  (Aikin's  Dig.  §  4,)  gives  the  general, remedy  agains-t 
Jit  defaulting  ofiicer,  an  action  in  proper  form  and  in  a  court  of 
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competent  jurisdiction.  The  provisions  of  the  Military  Code, 
approved  December  80,  1837,  are  not  in  conflict  with  this  gen- 
eral remedy,  but  only  cumulative.  The  general  remedy  is  still 
available,  as  it  is  in  the  case  of  sheriffs,  who  fail  to  return  pro- 
cess, or  to  collect  €r  pay  over  money. 

3.  The  objection  to  the  declaration-  that  no  process  was  in  tho 
hands  of  the  sheriff  upon  which  he  could  make  a  levy,  is  answer- 
ed by  the  4th  section  of  the  act  of  1837. 

4.  There  is  nothing  which  prohibits  .the  sheriff  from  executing 
the  process  of  the  military  court,  whether  the  amount  is  over  or 
under  fifty  dollars.  The  statute  merely  prescribes  that  the 
mode  of  executing  the  process  shall  be  controlled  by  the  fact 
whether  the  amount  is  over  or  under  fifty  dollars. 

White  &  Parsons,  contra: 

1.  The  declaration  is  fatally  defective  in  each  breach,  in  not 
setting  out  the  names  of  the  parties  contained  in  each  list.  This 
seems  to  be  an  indispensable  requisite,  so  that  the  party  may 
come  prepared  to  show  they  were  not  solvent. — Harrison  v.  Da- 
vis, 2  Stew.  352 ;  Chamberlain  v.  Gorham,  20  John.  144 ;  5 
Term  R.  112  ;  3  Starkie  on  Ev.  1457,  1461. 

2.  The  last  breach  is  for  a  failure  to  return.  The  act  has 
been  repealed  which  made  the  sheriff  liable  for  this  cause,  and 
no  recovery  can  noAV  be  had  on  that  account. — Broughton  v.  Mo- 
bile Branch, Bank,  17  Ala.  828. 

3.  The  sheriff  was  not  bound  to  execute  this  process  for  an- 
other reason.  It  is  not  shown  by  the  d-eclaration  that  any  one 
of  the  fines  on  each  list  was  for  a  greater  sum  than  a  constabU^ 
is  authorized  to  collect.  There  are  several  fines  above  that ; 
these  the  sheriff  must  collect.  This  is  evidently  the  meaning  of  the 
fourth  section  of  the  act,  where  the  paymaster  may  place  it  in  the 
constable's  hands  or  the  sheriff's.  C'n  page .166,  section  4th,  it 
is  provided  that  "  in  any  case  of  levy  such  proceedings,  shall  bt' 
Imd  thereon  in  every  respect,  as  are  required  upon  executions 
from  a  justice  of  the  peace,  or  the  circuit  courts,  according  as 
the  amount  of  the  fines  in  the  particular  case,  shall  be  over  ex 
under  fifty  dollars." 

The  remedy  by  action  of  debt  arises  in  favor  of  any  person 
who  is  injured  or  damaged  by  the  failure  of  the  sheriff  to  dis.- 
charge  tlic  duties  required  of  him  by  law.     In  this  case,  how.- 
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ever,  the  paymasteif  can  only  employ  the  remedy  given  him  by 
law,  because  indiviJually  he  has  no  right  of  action  whatever,  nei- 
ther has  he  sustained  damage  or  injury  as  Reuben  A.  Mitchell. 
The  statute  says  he  may  recover  by  motion.  This  is  something 
nwre  than  cumulative ;  it  is  the  only  remedy  which  the  law 
gives  him. — Meek's  Sup.  166,  §  6. 

COLEMAN,  J.— The  6th  section  of  the  13th  chapter  of  the 
Military  Code,  approved  December  30,  1837,  which  gives  a 
summary  mode  of  proceeding  against  sheriffs  and  constables  for 
failing  to  collect  and  pay  over,  &c.,  militia  fines  to  the  proper 
pa^-master,  does  not  repeal  the  act  giving  the  paymaster  a  right 
to  commence  a  suit  against  said  officers  for  failing  to  collect  such 
fines,  &c.,  before  any  court  having  jurisdiction  thereof.  We 
consider  the  summary  remedy  given  by  the  act  referred  to,  as 
merely  cumulative,  and  not  in  conflict  with  the  provisions  of  the 
law  giving  the  general  remedy.-  The  objection,  therefore,  to  the 
mode  of  suing  here  is  not  well  taken. 

We  think,  however,  that  the  declaration  is  defective  in  not  set^ 
ting  forth  the  names  of  the  persons  against  whom  the  fines  vrere" 
assessed,  and  the  several  amounts  thereof,  as  stated  in  the  cer- 
tificate of  the  President  of  the  Court  Martial.  This  certificate 
is  made  by  the  statute  to  operate  as  a  several  writ  of  execution 
against  each  of  the  persons  named  therein. 

The  general  rule  of  pleading  requires  that  the  cause  of  action 
be  stated  with  sufficient  certainty,  clearness  and  precision  to  ena- 
ble the  defendant  to  prepare  to  defend  himself  against  the  action, 
and  to  plead  a  judgment  thereon  in  bar  of  another  recovery,  &c. 
— 1  Chitty's  PL  255.  We  believe  the  rule  is  without  exception, 
that  whenever  it  is  necessary  to  produce  the-process  of  any  court,- 
either  to  show  the  inducement  to  the  cause  of  action  or  to  sus- 
tain the  action  itself,  the  declaration  must  substantially  describe" 
?!ttch  process. — 2  Chitty  291.  As  this  view  of  the  case  shows 
that  the  demurrer  ought  to  have  been  sustained,  we  have  not 
thought  it  necessary  to  notice  the  other  objections. 

Lot  tlic  judgment  be  affirmed. 
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3 .  An  equitable  titie  to  land  cannot  be  sold  under  execution  at  law,  but 
resort  must  be  had  to  a  court  of  equity. 

2.  When  mortgaged  lands  have  been  sold  under  a  decree  of  foreclo- 
jsure  rendered  by  the  Chancery  Court,  and  afterwards  redeemed  un- 
der the  statute  by  the  mortgagor,  and  a  conveyance  taken  in  tlie 
name  of  a  trustee  for  the  use  and  benefit  of  his  wife,  the  mortga- 
gor has  not  such  an  interest  in  the  redeemed  lands  as  can  be  the  sub- 
ject of  a  levy  and  sale  under  execution  at  law. 

Error  to  tlie  Circuit  Court  of  Dallas.  Tried  before  the' 
Hon.  E.  Pickens. 

G.  W.  Gayle,  for  plaintiff  in  error : 

1.  The  statute  of  redemption  suspended  McNair's  title  for 
•two  years  after  the  register's  sale,  and  upon  his  paying  the 
money  and  10  per  cent.^  he  fell  back  on  his  old  title  from  Cal- 
houn. There  are  many  reasons  why  this  construction  should  be 
given  to  the  act.  ,^ 

Unless  the  act  operated  a  suspension  of  title,  the  purchase  at 
register's  sale  would  give  an  indefeasible  title  to  the  purchaser. 

If  upon  McNair's  paying  the  money  and  per  cent.  King  had 
refused  to  make  a  deed,  would  McNair  have  had  to  file  a  bill  for 
title?  No,  To  carry  out  the  spirit  and  intent  of  the  statute, 
unlaAvful  detainer  would  have  been  allowed,  to  let  other  creditors 
redeem  from  McNair.  The  statute  contemplates  no  long  and 
tedious  action  of  ejectment,  or  bill  in  equity,  and  McNair  could 
not  "reconvey"  without  possession. — See  Clay's  Dig.  502,  §  3. 

The  provision  of  the  statute  requiring  King  to  reconvey  is  un- 
constitutional and  void  as  operating  to  divest  vested  rights,  un-. 
less  the  act  suspends  the  title.  Otherwise  the  register's  deed 
would  give  the  fee.  If  suspended,  then,  no  I'econveyance  is  ne- 
cessary. 

The  statute  might  properly  be  considered  as  making  the  debt- 
or the  mortgagor,  and  the  purchaser  the  mortgagee.  If  so,  up- 
<»ii  payment  of  mortgage  debt,  no  reconveyance  is  necessary. 

If  the  analogy  is  good,  as  mortgagor  and  mortgagee,  the  mon- 
4>y  here  was  paid  before  the  law  day  passed,  and  no  reconvey^ 
<ance  was  necessary. 
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2. -This  case  differs  from  Elmore  v.  Harris,  13  Ala.  360,  aud 
from  Hogan  v.  Smitti,  16  Ala.  600.  In  these  cases  bonds  for 
title  were  outstanding.  Here  there  was  none.  This  distinction 
i3  taken  in  Hopkins  v.  Stump,  2  Harris  &  Johnson  301. 

3.  But  the  error  of  the  cDurt  below  is  demonstrable  by  anoth- 
e»r  view.     The  title  was  fraudulently  put  in  the  wife's  trustee  and 
created  a  resulting  trust  liable  to  be  sold  under  execution. — See 
Guthrie  v.  Gardner,  19  Wend. -414 ;  Davis  v.  McKinnie,  5  Ala.  - 
719. 

Lapsley  &  Hunter,  contra  : 

The  only  question  in  this  case  is  whether  the  plaintiff  acquired 
any  title  to  the  lands  in  question  by  his  purchase  at  sheriff' l« 
s*ale.  It  is  clear  that  he  acquired  no  title,  because  the  defend- 
xmt  in  execution  had  no  legal  title  to  the  land. — Doe  ex  dem.  Da- 
vis v.  McKinney,  5  Ala.  719 ,  Elmore  &  Willis  v.  Harris,  13 
ib.  360;  Hogan  v.  Smith,  16  ib.  600. 

The  title  was  in  King,  the  purchaser  at  the  register's  sale,' 
.md  could  be  transferred  only  by  making  a  deed  aS  directed  by  the' 
♦tatute.— Clay's  Dig.  502,  §  2. 

If  the  deed  from  King  to  McClaftahan  was  fraudulent  as  con- 
tended by  the  plaintiff,  it  would  be  void  and  could  be  set  aside,' 
and  this  being  done,  would  leave  the  legal  title  in  King,  and  of 
course  not  subject  to  sale  under  execution  agairtst  McNair. 

CHILTONj  J.-^T/he  defendant  was   sued  in   an  actioii  of 
trespass  to  try  title  and  recover  damages,  for  certain  lauds  de- 
scribed in  the  declaration-     The  plaintiff  claimed  the  land  under 
a* purchase  at  sheriff's  sale,  made  by  virtue  of  an  execution  against- 
one  McNair,  and  proved  that  McNair  had  purdiased  the  land 
from  James  M.  Calhoun,  and  had  executed  his  notes  and  a  mort-' 
^ageon  the  premises  to  Calhoun,   to  secure  the  payment ;  tha-t*' 
Calhoun  foreclosed  the  mortgage  by  decree  in  chancery,  and  the' 
land  was  sold  by  the  Register  in  obedience  to  the  decree  and  pur-' 
i-hased  by  one  Khig;  that  McNair  applied  to  King  to  redeem 
the  land  under  the  statute  (Clay's  Dig.  502)  and  paid  him  the' 
redemption  money ;-  but  requested  King  to  make  the  title  to  J.  • 
M.  McClanahan,  the  trustee  for  the  wife  of  McNair,  which  was 
«lone  to  prevent  the  land  from  being  liable  to  certain  judgments 
«^  hith  had  been  rendered  against  McNair,  and  which  he  jprotest- 
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od  he  did  not  intend  to  pay ;  that  King  thereuppn  executed  the 
conveyance  to  said  McClanahan.     Under  these  circumstances  • 
the  land  was  sold,  and  ihe  Circuit  Judge  instructed  the  jury  in 
effect,  that  notwithstanding  the  deed  from  King  to  McClanahan- 
was  made  to  defraud  the  creditors  of  McNair,  still  it  operated  to 
vest  the  legal  title  in  McClanahan,  and  left  the  equitable  title 
only  in  McNair,  which  could  not  be  sold  under  execution  at  law. 
This  charge,  it  is  insisted  by  the  plaintiff  in  error,  is  erroneous, 
first,  because  the  title  of  McNair  was  merely  suspended  by  the 
operation  of  the  act  allowing  him  to  redeem,  and  that  when  he 
paid  the  money  required  to  make  the  redemption,  he  was  remit- 
ted to  his  original  title  derived  from  Calhoun ;  secondly,  that  if. 
t<uch  is  not  the  operation  of  the  redemption,  still  McNair  had' 
such  title  as  was  subject  to  sale  under  execution,  namely,  a  re- 
f^ulting  trust  in  his  favor.  ^^ 

It  is  a  proposition  toa  well  settled  by  the  decisions  of  this ' 
court  now  to  be  controverted,  that  an  equitable  title  to  land  can- 
)iot  be  sold  under  an  execution  at  law,  but  resort  must  be  had  to- 
equity  for  its  sale,  after  exhausting  the  legal  remedy. — Doe  ex 
Jem.  Davis  v.  McKinncy,  5  Ala.  719  ;  Elmore  &  Willis  v.  Har-  • 
ris,  13  ib.  360  ;  Hogan  v.  Smith,  16  ib.  600 ;  Clay's  Digest,  • 
350,  §  31. 

Was  the  interest  of  McNair  legal  or  equitable  ?  Suppose  tlie 
deed  to  McClanahan  were  held  void  for  fraudy  where  would  the 
title  then  be  ?  Most  unquestionably  in  King.  This  shows  that 
tlie  alleged  fraud  in  making  the  deed  to  McClanahan  instead  of  ■ 
McNair,  cannot  have  the  effect  of  vesting  the  legal  title  in  the 
latter.  It  is  wholly  unlike  the  case  of-  &  fraudulent  conveyance 
by  a  debtor  of  his  estate  to  delay,  hinder,  or  defraud  creditors,  . 
upon  which  the  statute  opera-tes  and  'declares  void  as  to  the  cred- 
itors whose  debts  are  delayed,  &.c. — Clay's  Dig.  254,  §  2. 
Here  the  legal  title  is  in  King,  w^ho  purchased  under  the  decree 
of  foreclosure,  and  who,  but  for  the  statute  authorizing  a  re- 
demption or  re-purchase  by  McNair,  would  have  taken  an  inde- 
feasible title.  It  is  too  plain,  we  think,  for  argument,  that  after 
the  mortgage  has  been  regularly  foreclosed,  or  a  sale  decreed  by 
a  proper  proceeding  in  a  court  of  equity,  and  the  land  is  sold 
:ind  a  title  executed  to  the  purchaser  by  the  direction  of  the 
>f Chancery  Court,  or  in  conformity  to  the  decree,  the  title,  whicli 
.1  he  parties  to  the  suit  had,  vests  in  the  purchaser.     The  mort- 
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gagor  is  thrown  upon  the  statute  to  re-purchase,  by  paying  the 
amounts  thereby  prescribed,  and  upon  such  payment,  is  entitled 
to  a  re-conveyance.  If  the  party  against  whom  the  statute  au- 
thorizes the  redemption,  refuses  to  convey,  a  court  of  equity  in  a 
proper  case  will  compel  him  to  do  so,  and  thus  re-vest  the  mort- 
gagor with  the  title.  But  we  have  seen  no  case  which  holds  that 
the  payment  of  the  money  opcra4«s  to  vest  any  title  at  law  in 
the  absence  of  a  deed  under  the  circumstances  here  presented. 
This  is  not  the  case  of  the  mortgagor  paying  the  money  due 
upon  the  mortgage  to  the  mortgagee,  or  his  assigns,  whereby  the 
mortgage  becomes  defeated  and  released  after  satisfaction  enter- 
ed according  to  the  provisions  of  the  statute. — Clay's  Dig.  156, 
§  32.  The  right  of  redemption,  so  far  as  secured  by  the  mort- 
gage, is  taken  away  and  barred  by  the  foreclosure,  and  can  only 
be  asserted  under  the  statute,  and  we  see  no  more  reason  for 
holding  that  the  payment  by  the  original  mortgagor  shall  re-vest 
the  title  without  any  conveyance,  than  if  such  payment  had  been 
made  by  any  one  else  entitled  to  redeem  under  the  statute. 

The  counsel  says  this  is  a  resulting  trust  in  favor  of  McNair. 
Grant  this  proposition,  still  it  by  no  means  follows  that  it  confers 
a  legal  right  upon  McNair.  On  the  contrary,  the  fact  that  a 
trust  does  result  from  the  payment  and  the  execution  of  the  deed 
to  McClanahan,  is  conclusive  to  show  that  the  right  of  McNair 
is  equitable.  If  the  conveyance  to  McClanahan  was  made  in 
fraud  of  the  rights  of  McNair's  creditors,  a  court  of  equity 
would  most  unquestionably  imply  a  trust  in  favor  of  McNair,  so 
as  to  subject  it  for  the  payment  of  his  debts.  Whether  this 
would,  be  done  in  favor  of  McNair  himself,  the  claims  of  credit- 
ors aside,  is  another  question,  and  one  upon  which  we  are  not 
called  upon  to  express  an  opinion.  It  is  clear,  we  think,  that  if 
the  creditors  of  McNair  would  subject  his  interest,  they  must 
resort  to  a  court  of  equity,  which  alone  can  enforce  the  trust  for 
their  benefit. 

The  cases  in  New  York,  which  militate  against  this  view,  arose 
under  statutes  very  different  from  ours,  (1  Rev.  Stat.,  ed.  of 
1829,  727,)  and  cannot  therefore  be  regarded  as  authorities  in 
point.  There  is  certainly  as  strong  reason  for  holding  a  result- 
ing trust  beyond  the  reach  of  legal  process,  as  an  equity  con- 
ferred by  bond  for  title.  The  statute  makes  no  distinction  be- 
tween equitable  titles,  whether  by  bond  or  by  parol.     Whether 


JUNE  TERM^,  1851.  6S3 

Petty  et  als.  v.  Boothe  et  als. 

the  trust  is  expressly  declared  in  writing  or  is  left  to  be  implied 
from  the  nature  of  the  transaction,  so  long  as  it  confers  but  an 
equity,  that  equity  cannot  be  sold  under  legal  process.  The 
case  of  Doe  ex  dem.  Davis  v.  McKinney,  supra,  we  think  is  de- 
cisive of  this  case,  and  aside  from  that  decision,  were  the  ques- 
tion now  for  the  first  time  presented,  we  should  feel  constrained 
to  hold  that  McNair  had  not  such  interest  under  the  facts  pre- 
sented as  could  be  sold  under  execution  at  law. 
Judgment  affirmed. 


PETTY  et  als.  vs.  BOOTHE  et  als. 

1.  An  ante-nuptial  contract  was  entered  into  between  B.  and  M.,  in 
the  following  langiiag&;  "  Whereas  a  marriage  is  about  to  be  sol- 
emnized between  B.  and  M.,  and  the  said  M.  is  likely  to  bring  into 
the  marriage  property  of  some  value,  and  it  being  desirable  that  pro- 
vision should  be  made  for  her  maintenance  and  support,  it  is  there- 
tore  agreed  and  stipulated,  that  the  real  estate  and  negroes  which 
were  devised  to  the  said  M.  by  her  father,  and  all  other  property 
whicli  she  may  otherwise  hereafter  inherit,  shall  be  held  and  remain 
the  separate  and  distinct  property  of  the  said  M.,  not  subject  to  any 
other  disposition  save  by  the  joint  consent  of  herself  and  one  of  the 
trustees  hereinafter  named.  The  said  property,  however,  to  be  and 
remain  in  the  possession  of  the  said  B.,  for  the  benefit  of  the  parties. 

■  It  is  further  stipulated,  that  said  property  shall  descend  and  be  in- 
herited by  the  children  of  the  said  M.,  if  she  has  any;  but  if  none, 
or  in  case  of  their  death  before  marriage  or  arriving  at  the  age  of 
twenty-one  years,  then  said  property  to  go  to  said  B."  Trustees  are 
also  appointed  "for  the  said  M.  to  protect  her  interest  and  to  attend 
to  the  due  execution"  of  the  instrument;  and  by  another  provision, 
one  of  the  trustees  "shall  have  full  power  to  sell  and  dispose  of  the 
real  estate  of  said  M.  w«lienever  he  may  see  proper  to  do  so,  and  ap- 
propriate the  fauds  in  such  way  as  he  may  thmk  best  for  her  inte- 
rest."   Jt  was  held, 

I.  That  the  contract  gives  to  the  wife  such  a  separate  estate  in  the 
slaves  conveyed  by  ir,  as  entitles  her  exclusively  to  their  labor  and 
profits;  and  which  cannot  be  defeated  by  her  husband,  or  sub- 
jected to  the  payment  of  his  debts.  ., 
41 
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•2.  The  possession  of  the  husband  '■'for  the  benefit  of  the  parties,^^  must 
be  coustrued  to  mean  for  the  use  of  the  wife  during  her  hfe,  and 
at  her  death,  for  iho#e  who  might  be  entitled  to  the  remainder  ac- 
cording to  the  provisions  of  the  deed. 
-.  In  the  construction  of  deeds,  if  there  are  two  clauses  which  are  in- 
consistent and  irreconcilable  with  each  other,  the  last  must  give  way 
to  the  first. 
3.*When  subsequent  words  iu  a  deed  are  of  doubtful  import,  they 
will  not  be  so  construed  as  to  contradict  preceding  words  which 
are  certain. 

Error  to  the  Chancery  Court  of  Barbour.  Tried  before 
the  Hon.  J.  W.  Lesesne. 

Sayre,  for  plaintiflFs  in  error: 

1.  Under  the  marriage  settlement,  Boothe,  the  husband,  re- 
tained an  interest  for  life  in  the  property,  therein  mentioned. 
The  deed  recites  that  the  property  is  to  be  and  remain  in  pos- 
session of  Boothe,  for  the  benefit  of  the  parties. — 15  Ala.  169. 
The  property  was  to  be  held  by  Boothe,  for  the  "  benefit  of  the 
parties ;"  that  is,  for  the  benefit  of  the  parties  to  the  deed.  In 
law,  the  husband  and  wife  are  one  person,  and  when  property  is 
vested  in  husband  and  wife,  it  is  held  by  the  husband  in  his  own 
right. — 15  Ala*.  176;  17  ib.  644,  The  deed  does  not  specify  in 
what  that  benefit  should  consist ;  it  is  therefore  a  general  use, 
and  can  be  subjected  to  the  payment  of  debts. — 10  Ala.  743. 
The  deed  specifies  that  the  property  should  be  the  separate  and 
distinct  property  of  Mrs.  Boothe ;  that  is,  that  the  legal  title 
should  be  in  her,  or  vested  in  trustees  for  her,  but  it  nowhere 
reserves  for  her  a  separate  and  distinct  interest  in  the  proceed;i 
of  the  property.  This  brings  it  within  the  principle  of  the  case, 
(Pollard  et  al.  v.  Merrill  et  al.,  15  Ala.  169.)  where  the  pro- 
perty was  to  be  secured  for  the  use  and  exclusive  benefit  of  tLe 
intended  wife ;  but  the  profits  were  to  be  held  for  the  joint  main- 
tenance and  support  of  the  husband  and  wife.  Such  also  was 
the  intention  in  the  case  of  Moss  v.  McCall,  12  Ala.  630.  The 
object  in  all  these  cases  was,  to  prevent  the  legal  title  from  vest- 
ing in  the  husband  ;  to  vest  in  husband  and  wife  the  proceeds  of 
the  property ;  to  place  both  the  property  and  the  proceeds  there- 
of beyond  the  reach  of  creditors.  Such  being  the  case,  the  pro- 
perty was  subjected  to  the  payment  of  debts.  The  beneficial 
interest  in  property,  or  its  produce,  whether  the  legal  estate  be 
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vested  in  a  trustee  or  not,  may  be  charged  with  the  payment  of 
the  debts  of  the  proprietor.  No  one  can  have  a  legal  or  equita- 
ble right  to  property,  which  is  not  subject  to  the  payment  of  his 
debts,  either  at  law  or  by  a  proceeding  in  equity.  Whenever  a 
debtor  can  claim  a  general  use,  benefit  or  interest  in  the  pro- 
perty, it  may  be  reached  by  his  creditors. — Rugely  &  Harrison 
v.  Robinson,  10  Ala.  740.  In  the  case  at  bar,  there  seems  to 
have  been  no  attempt  to  exclude  creditors;  the  sole  object  seems 
to  have  been  to  exclude  Boothe's  children  by  a  former  marriage. 
The  intention  to  exclude  the  husband  must  appear  unequivocally 
on  the  face  of  the  instrument. — 12  Ala.  47;  15  Ala.  173-4;  12 
ib.  635..  The  court  cannot  look  to  the  context  to  discover  the 
intention  of  the  parties. — Bell  on  Hus.  &  Wife,  304.  A  deed 
must,  if  possible,  be  so  construed  that  all  of  its  parts  may  stand. 
There  are  but  four  stipulations  in  this  deed,  and  no  one  of  them 
is  inconsistent  with  another.  The  intention  seems  to  have  been, 
that  Boothe  should  have  had  some  benefit  from  the  property  af- 
ter the  marriage.  To  exclude  him  from  all  benefit,  would  not  only 
violate  the  express  terms  of  the  deed,  but  also  the  intention  ap- 
pearing on  its  face.  There  is  no  evidence  that  Boothe  would  have 
consented  to  the  execution  of  any  deed,  by  which  he  would  have 
been  excluded  from  all  benefit  of  the  property.  If  the  intention 
Avas  to  allow  Boothe  some  benefit,  and  also  to  exclude  creditors 
from  subjecting  that  "  benefit,"  it  was  an  intention  which  this 
court  will  not  countenance ;  for  it  is  attempting  to  do  that  which 
the  law  will  not  tolerate. — 12  Ala.  47. 

2.  In  order  to  give  the  court  jurisdiction  to  reform  a  deed,  the 
ground  upon  which  the  reformation  is  sought  must  be  established 
by  clear  and  satisfactory  proof. — 1  Story's  Com.  on  Eq.  164, 
§  15^  ;  11  Ala.  190;  1  ib.  171.  The  mistake  must  be  mutual, 
if  there  is  no  fraud. — 1  Story's  Eq.  167,  §  155.  This  court 
has  already  decided,  that  the  decree  of  the  chancellor  in  this  par- 
ticular case  operated  only  as  a  deed  of  settlement  by  the  hus- 
band on  the  wife,  and  cannot  afiect  a  judgment  creditor,  except 
it  be  sustained  by  extrinsic  proof. — 12  Ala.  123.  So  that  it 
was  the  duty  of  the  defendants  in  error  to  establish  all  the  facts 
upon  which  the  decree  of  the  chancellor  was  based. 

The  bill  filed  to  reform  the  marriage  contract  alleges,  that  it 
was  agreed  between  the  parties,  that  after  the  marriage  the  pro- 
p;rty  was  "to  remain  in  the  possession  of  Boothe,  for  the  sole  and 
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separate  use  and  benefit  of  Mrs.  Boothe ;  that  Boothe  repre- 
eented  that  the  contract,  afterwards  drawn  up,  contained  eaid 
contract ;  that  Mrs.  Boothe  executed  said  contract  under  the 
belief  that  such  was  the  fact ;  that  before  the  execution  of  said 
contract,  Boothe  read  over  to  his  intended  wife  the  contract,  but 
misread  it,  in  this,  that  instead  of  reading  the  words,  "  after 
said  marriage,  for  the  benefit  of  the  parties,"  as  written  in  the 
deed,  he  read,  "  after  said  marriage,  for  the  benefit  of  said  Mar- 
tha;" and  that  he  then  read  the  instrument  actually  drawn  up, 
as  securing  to  Mrs.  Boothe  not  only  the  legal  title,  but  ako  the 
profits  thereof.  All  these  things  constitute  the  consideration  of 
that  decree,  and  must  be  proved  in  order  to  give  that  decree  any 
effect  against  creditors.  The  consideration  stated  must  be  proven, 
and  not  a  different  one. — 16  Ala.  94.  But  not  one  of  the  above 
facts  is  established  by  the  proof  in  this  case. 

Creditors  may  join  in  filing  a  bill. — 10  Ala.  432. 

The  excuse  of  ignorance  is  not  favored  by  courts  of  equity ; 
and  the  mistake  must  be  clearly  and  satisfactorily  established. 
Boothe  and  wife  rested  perfectly  contented  under  the  deed,  for 
years,  and  it  is  not  until  judgments  are  obtained  that  the  mis- 
take was  discovered. — Stone  v.  Hale,  17  Ala  661. 

Fraud  or  mistake  are  the  only  grounds  upon  which  a  court  of 
chancery  has  jurisdiction  to  reform  written  contracts.-l  Ala.  165. 

The  facts  which  constitute  the  fraud  or  mistake,  must  be  al- 
leged in  the  bill  and  proven  on  the  trial. — 6  Har.  &  Johns.  28. 

A  court  of  equity  will  not  interfere  to  alter  or  reform  written 
contracts,  unless  the  proof  be  clear  beyond  a  doubt,  because  it  is 
better  that  a  doubtful  written  instrument  should  stand,  than  that 
a  doubtful  provision  should  be  substituted  by  parol  testimony. — 
2  How.  Miss.  718. 

BuFORD,  contra: 

I.  Upon  the  theory  that  the  legal  effect  of  the  deed  gives  the 
husband  an  interest — 

1.  The  witnesses,  Mrs.  Harrison  and  Mrs.  Pease,  show  the 
intention  of  the  parties  was  different,  and  it  would  be  a  fraud  in 
Boothe  or  his  creditors  to  give  the  marriage  contract  a  different 
effect ;  and  in  case  of  such  a  fraud  attempted,  in  reference  to  a 
deed  intended  for  a  mortgage,  equity  would  interpose — (see  au- 
thorities cited  by  defendant,  in  Bryan  &  McPhail  v.  Cowart,  at 
this  term) — and  man-iage  settlements  being  cf  gi-eater  public 
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concernment  and  more  liable  to  misapprehensions,  are,  at  least, 
equally  entitled  to  be  classed  as  exceptions  to  the  general  rule 
against  parol  evidence. 

2.  Boothe's  interest  (if  any  he  had)  was  not  separable  from 
his  wife  and  children's,  and  so  not  liable  to  his  debts. — Rugely 
V.  Robinson,  10  Ala.  702;  and  see  opinion  of  C^  j.  Collier  in 
that  case;  Lavender  v.  Lee,  14  ib.  692-3-4.  Especially  as 
trustees'  assent  was  necessary  to  charging  the  property. — Rugely 
v.  Robinson,  10  Ala.  722-3,  supra.  "  The  benefit  of  the  par- 
ties," as  per  deed,  required  the  property  "  to  remain  in  Boothe's 
possession ;"  and  so  it  was  not  liable,  even  by  dissenting  opinion 
of  C.  J.  Dargan,  in  14  Md^.,  supra. 

3.  The  deed  was  reformed,  and  the  evidence  vindicates  that 
reformation,  and  shows  mistake  of  fact. 

1.  Mrs.  Harrison,  says,  Mrs.  Boothe,  on  account  of  B.'s 
gaming  propensity,  would  not  marry  without  "  a  marriage  con- 
tract." Witness  suggested  to  B.  the  difficulty,  a  day  or  two  be- 
fore the  marriage,  and  in  a  few  minutes  the  contract  was  drawn . 
and  signed.  Didn't  hear  it  read,  but  Boothe  called  it  "  a  mar- 
riage contract*" 

2-  Mr.  Pease.  Before  the  marriage,  Boothe  said  the  con- 
tract settled  the  property  on  Mrs.  B.;  Boothe  was  in  debt 
and  reputed  insolvent ;  Mrs.  B.  postponed  the  marriage  once  or 
twice  in  consequence ;  she  was  often  at  witness'  house  ;  his  wife 
(the  subscribing  witness)  her  only  adviser ;  both  incapable  of  un- 
derstanding legal  instruments;  her  relatives  opposed  the  marriage. 

3.  Mrs.  Pease,  (subscribing  witness) — Mrs.  Boothe  near 
seventeen,  modest  and  retiring,  and  inexperienced;  guardian 
transacted  her  business  affairs,  and  opposed  to  her  marriage ; 
contract  one  or  two  days  before  marriage;  not  certain  if  contract 
was  read,  or  if  so,  by  whom  ;  "  before  it  was  signed,  it  was  ex- 
plained to  Mrs.  B.  as  securing  her  property  to  herself,  free  from 
Judge  Boothe's  debts  and  contracts;"  "this  was  the  under- 
standing of  its  effect  by  all  present  at  its  execution ;"  Mrs.  B. 
was  apprised  of  B.'s  embarrassment ;  she  often  conversed  with 
witness  about  her  intended  marriage,  &c. 

Deed  reformable  against  creditor,  with  Jl.  fa,  levied. — Stone 
V.  Hale,  17  Ala.  557-62-3;  1  Story's  Com.  131-2.  And  laches 
not  imputable  till  after  discovery  of  the  mistake. — 17  Ala., 
supra;  see  1  ib,  170;  8  ib.  553;  9  ib.  578. 
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4.  Such  deeds  will  be  reformed  without  proof  of  mistake,  in 
fact,  but  "  where  the  only  evidence  is  that  arising  from  the  gen- 
eral circumstances  and  ignorance  of  the  parties." — Ball  v.Storie, 

1  Eng.  Ch.  219,  (there  the  deed  was  drawn  by  attorney,  as  hi 
17  Ala.,  supra,)  and  see  note;  Lavender  v.  Lee,  14  Ala.  692- 
8-4,  and  17  Ala.,  supra. 

IL  But  the  marriage  contract  gives  Mrs.  Bootbe  the  exelu- 
sive  interest. 

1.  If  a  separate  estate  is  expressly,  or  by  just  implication, 
intended,  equity  will  give  that  intent  efftct. — Clancy  on  H.  & 
W.,  book  3,  ch.  1,  p.  251 ;  Story's  Com.  Eq.  128-9-131-2-3-4- 
5-6-7-149-167,  and  2  ib.,  §  1381;  Cruis.  Dig.,  tit.  Deed,  293- 
96;  2  Ala.  265,  and  Br.  Bank  Mobile  v.  Dunn  &  Wife,  2  ib.  155. 

2.  In  settlements  made  in  conttmplation  of  marriage,  the  pre- 
sumption is  in  favor  of  separate  interest. — Lamb  v.  Wragg,  8 
Por.  82 ;  4  Dess.  447;  Chauncey's  Rights  of,  &c.,  262 ;  7  Vin. 
Ab.  95. 

3.  The  proviso,  if  repugnant,  is  void ;  its  "  sotto  voce^^  whis- 
pers of  fraud. — 1  Steph.  Com.  464,  §  7.  If  falsely  read,  deed 
is  void,  (1  Sttph.  Com.  456,)  and  repugnant  condition  is  void. — 

2  Bac.  Ab.  301.     So  of  statutes  even.— 1  Kent's  Com.  462. 

4.  Boothe's  custody  is  a  mere  naked  custody,  "  for  the  bene- 
fit of  the  parties"  sub  modo  the  deed. — Williams  v.  Claiborne, 
7  Smedes  &  M.  488. 

III.  Boothe  had  possession  at  and  three  years  after  judgment. 
Remedy  exists  at  law,  or  if  lost  by  laches,  equity  will  not  re- 
lieve.— French  v.  Garner,  7  Por.  49;  Mock  v.  Cundiflf,6  ib.  24. 

DARGAN,  C.  J.— John  P.  Boothe  and  Martha  R.  W. 
Hodges,  just  before  their  intermarriage,  entered  into  a  contract 
respecting  her  property,  which  is  in  the  following  language: 
"  Whereas  a  marriage  is  about  to  be  solemnized  between  John 
P.  Boothe  and  Martha  R.  W.  Hodges,  and  the  said  Martha  is 
likely  to  bring  into  the  marriage  property  of  some  value,  and  it 
ben  g  uctMiuL.c  u.ai  pioviticii  ti.cu.u  U  made  lor  her  mainiain- 
ance  and  support,  the  said  Boothe  having  children  by  a  former 
marriage,  it  is  therefore  agreed  and  stipulated,  that  the  real  es- 
tate and  negroes  that  were  devised  lo  the  said  Martha  by  her 
father,  Richard  Hodges,  of  the  State  of  Georgia,  also  all  other 
property  which  she  may  otherwise  hereafter  inherit,  shall  be  held 
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and  remain  the  separate  and  distinct  property  of  said  Martha, 
not  subject  to  any  other  disposition,  save  by  the  joint  consent  of 
herself  and  one  of  the  trustees  hereinafter  named  and  appointed ; 
the  said  property,  however,  to  be  and  remain  in  the  possession 
of  the  said  John  P.  Boothe,  for  the  benefit  of  the  parties.  It  is 
further  stipulated,  that  said  property  shall  descend  and  be  in- 
herited by  the  children  of  the  said  Martha,  if  she  has  any;  but  if 
none,  or  in  case  of  their  death  before  marriage,  or  arriving  at  the 
age  of  twenty -one  years,  then  said  property  to  go  to  said  Boothe. 
It  is  further  agreed,  that  George  C.  Hodges,  one  of  the  trus- 
tees hereinafter  named,  shall  have  full  power  to  sell  and  dispose 
of  the  real  estate  of  said  Martha,  whenever  he  may  see  proper  to 
do  so,  and  appropriate  the  funds  in  such  way  as  he  may  think, 
best  for  her  interest.  It  is  also  stipulated  and  agreed,  that 
George  C.  Hodges  and  James  W.  Exum  be,  and  they  are  here- 
by appointed  trustees  for  the  said  Martha,  to  protect  her  inte- 
rest and  to  attend  to  the  due  execution  of  this  instrument. ^^ 

The  marriage  was  consummated,  and  some  of  the  slaves  were 
hired,  and  the  notes  for  the  hire  were  taken  in  the  name  of 
George  C.  Hodges  as  trustee.  Previous  to  the  hiring,  however, 
the  slaves  had  been  in  the  possession  and  under  the  control  of 
Boothe.  The  complainants  having  obtained  a  judgment  at  law 
against  Boothe,  who  is  insolvent,  have  filed  this  bill  to  subject 
the  money  due  for  the  hire  of  said  slaves  to  the  satisfactior* 
of  their  debts.  Upon  these  facts,  the  question  arises,  whether 
the  contract  gives  to  Mrs.  Boothe  such  a  separate  estate  in  the 
slaves  as  entitles  her  exclusively  to  their  labor  and  profits.  The 
reciting  part  of  the  deed  clearly  shows  that  the  inducement  t<» 
its  execution  was  to  provide  a  support  and  maintenance  for  Mrs. 
Jioothe ;  and  the  first  clause  of  the  granting  part  (if  it  may  he. 
so  termed)  fully  executes  the  intention  of  the  parties.  The  lan- 
guage is,  "  it  is  therefore  agreed  and  stipulated,  that  the  real 
estate  and  negroes  that  were  devised  to  the  said  Martha,  by  her 
father,  Richard  Hodges,  of  the  State  of  Georgia,  also  all  other 
property  which  she  may  hereafter  otherwise  inherit,  shall  be  held 
and  remain  the  separate  and  distinct  property  of  the  said  Mar- 
tha, not  subject  to  any  other  disposition,  save  by  the  joint  con- 
sent of  herself  and  one  of  the  trustees  hereinafter  named  and  ap  - 
|)ointed."  This  clause  clearly  secures  the  property  to  her,  and 
gives  her  a  separate  estate  that  could  not  be  defeated  by  hci* 
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husband,  nor  subjected  to  the  payment  of  his  debts.  It  is  the 
next  succeeding  clause  that  throws  doubt  upon  the  subject,  which 
is  as  follows :  "  The  said  property,  however,  to  be  and  remain 
in  the  possession  of  the  said  John  P.  Boothe,  for  the  benefit  of 
the  parties."  From  this  clause,  it  is  argued  that  I  oothe,  the 
intended  husband,  was  not  only  entitled  to  the  possession,  but 
also  to  the  profits,  for  the  joint  benefit  of  himself  and  wife.  If 
this  is  the  proper  construction,  then  it  is  clear  that  the  husband 
would  take  the  entire  profits ;  for  it  is  the  settled  law  in  this 
State,  that  personal  estate  cannot  be  limited  to  the  joint  use  of 
husband  and  wife  ;  and  when  it  is  attempted  so  to  convey  per- 
sonal estate,  the  husband  will  take  the  whole,  to  the  exclusion  of 
the  wife.— Allen  &  Wife  v.  White,  adm'r,  16  Ala.  181  ;  Moss 
V.  McCall,  12  Ala.  630;  Bender  v.  Reynolds,  ib.  446;  Pollard  v. 
Merrill  &  Eximer,  15  Ala.  169.  But  I  cannot  give  to  this 
clause  such  a  construction ;  it  would  not  only  defeat  the  object 
of  the  deed,  as  gathered  from  the  reciting  part,  but  it  would  de- 
stroy the  estate  of  the  wife  in  the  slaves,  which  is  secured  to  her 
by  the  preceding  clause ;  for  if  the  husband  is  entitled  to  the 
profits  of  the  slaves  under  this  clause,  then  there  is  no  contin- 
gency in  the  deed  that  will  divest  his  interest,  save  the  death  of 
the  wife,  leaving  children  surviving  her,  who  should  attain  the 
age  of  twenty-one  years,  and  thus  the  wife  would  be  excluded 
from  all  interest  in  them.  It  is  one  of  the  rules  in  the  construc- 
tion of  deeds,  that  if  there  be  two  clauses  which  are  utterly  in- 
consistent with  each  other,  and  which  cannot  l-e  reconciled,  or 
made  to  stand  together,  the  last  shall  give  way  to  the  first,  the 
maxim  being,  '^  the  first  clause  in  a  deed,  and  the  last  in  a  will 
shall  prevail.''^— 2  Greenl.  Cr.,  tit.  Deed,  ch.  2,  p.  300,  Even 
by  this  rule,  (which  should  never  be  resorted  to  until  all  efforts 
to  reconcile  the  conflicting  parts  have  failed,)  we  should  have  to 
protect  the  estate  secured  to  Mrs.  Boothe  b}'  the  first  clause,  at 
the  expense  of  the  latter.  But  if  upon  a  view  of  the  whole  instru- 
ment, effect  can  be  given  to  the  subsequent  clause  or  meaning  to 
the  subsequent  words,  consistent  with  the  preceding  clause,  it  is 
then  the  duty  of  the  court  so  to  construe  them.  Let  us  see  if  mean^ 
ing  and  effect  cannot  be  given  to  the  subsequent  clause  in  this  case, 
consistent  with  the  separate  estate  secured  to  Mrs.  Boothe  by  the 
first  clause.  The  manifest  intention,  in  the  first  place,  was  to 
make  a  provision  for  Mrs.  Boothe,.  and  by  a  subsequent  part  of  thtt 
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deed,  it  is  provided,  that  the  property  should  descend  and  be  inher- 
ited by  her  children.  This  limits  her  interest  to  an  estate  for  life,- 
and  creates  a  remainder  in  favor  of  her  children.  It  is  then  further 
provided,  that  if  she  should  have  none,  or  if  they  should  die  be- 
fore arriv  ing  at  the  age  of  twenty-one,  then  the  property  should 
go  to  the  husband.  The  children,  therefore,  of  Mrs.  Boothe,  as 
well  as  Boothe  himself,  have  a  contingent  interest  in  the  slaves,- 
and  it  may  be  supposed  that  Boothe,  on  their  account,  as  ^Yell  as 
on  account  of  his  wife  and  himself,  would  feel  an  interest  in  the 
preservation  and  increase  of  the  slaves.^  For  this  reason  the 
stipulation  may  have  been  inserted,  that  he  should  have  the  pos- 
session of  the  slaves,  for  the  benefit  of  the  parties;  meaning  by 
the  term  parties,  those  who  took  an  interest  in  the  slaves,  accord^ 
ing  to  the  provisions  of  the  deed  ;  that  is,  that  Boothe  should 
have  the  possession  of  the  slaves,  for  the  separate  use  of  his 
wife  during  her  life,  and  after  her  death,  for  himself  or  her  chil- 
dren, as  the  contingency  might  happen.  This  construction 
would  give  him  the  possession  of  the  slaves,  not  for  his  own  use, 
but  for  the  use  of  all  that  took  an  interest  in  the  deed,  according 
to  its  provisions  ;  that  is,,  for  the  separate  use  of  his  wife  during 
her  life,  and  then  for  her  children,  if  she  had  any,  and  if  not,  for 
himself.  This  construction  would  give  meaning  and  effect  to  the 
words  used  in  the  latter  clause,  and  would  not  be  repugnant  to 
the  preceding  one ;  and  this,  I  think,  is  the  proper  construction 
to  be  given  to  the  second  clause.  It  may,  however,  be  said,  that 
it  is  doubtful  whether  su-ch  was  the  intention  of  the  parties.  But 
to  this  it  may  be  answered,  that  when  the  subsequent  v:ordsQ,vo 
of  doubtful  import,  they  should  not  be  so  construed  as  to  con- 
tradict the  preceding  words,  which  are  certain  ;.  but  if  any  effect 
can  be  given  to  tbem,  consistent  with  the  preceding  part  of  the 
deed,  they  should  be  so  construed.  In  any  point  of  view  that 
we  are  able  to  take  of  this  case,  we  think  the  deed  gives  Mrs., 
Boothe  a  separate  estate  in  the  slaves^  and  also  in  their  hire  or 
profits,  during  her  life  ;  for  if  I  have  failc<l  to  show  that  the  sec- 
ond clause  can  be  construed  consistently  with  the  first,  then  it  is- 
evident  that  the  second  is  inconsistent  with  the  first,  as  well  as 
repugnant  to  the  object  of  the  deed,  as  evinced  by  its  recitals  -^ 
and  this  inconsistency,  instead  of  destroying  the  precedent  es- 
tate, would  render  void  the  subsequent  clause- 
Let  the  decree  be  affirmed* 
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l.iWheu  the  official  bond  of  a  county  treasurer  is  defective  as  a  statu- 
tory bond,  but  good  as  a  common  law  bond,  suit  can  ouiy  be  brought 
upon  it  in  the  name  of  the  obliijee. 

Q.  An  official  bond  of  a  county  treasurer,  the  condition  of  which  is  in 
the  precise  words  and  form  prescribed  by  the  Act  of  1839,  (Clay's 
Dig.  577,  2  11,)  and  refers  specially  to  the  act  by  virtue  of  which  the 
bond  was  executed,  and  on  which  is  endorsed  the  oath  prescribed 
by  the  act,  subscribed  by  the  treasurer,  is  a  good  statutory  l)ond,  al- 
ihonjih  it  does  not  recite  that  the  principal  obligor  is  the  county 
treasurer,  or  that  he  was  elected  as  such. 

3.  The  eighteenth  section  of  the  act  of  1839.  (Clay's  Dig.  580,  §  27,) 
which  uiliicts  a  penalty  on  a  county  treasurer  for  a  breach  of  duty, 
does  not  deprive  a  party,  who  is  injured  by  such  breach  of  duty, 
of  his  right  to  bring  an  action  on  his  official  bond  against  the  treas- 
urer and  his  sureties. 

4.  In  an  action  of  debt  against  a  county  treasurer  and  his  sureties  on 
his  official  bond,  a  recovery  can  only  l)e  had  for  injuries  necessarily 
affecting  the  rights  of  the  party  for  whose  use  the  suit  is  brought. 

5.  In  debt  on  bond,  a  demurrer  will  not  lie  to  a  whole  count  which  asV 
signs  several  breaches,  some  of  which  are  good.  < 

Error  to  the  Circuit  Court  of  Benton.  Tried  before  the 
Hon.  L.  P.  Walker. 

J.  B.  Martin,  for  plaintiflF  in  error  :  -r 

There  can  be  no  valid  objection  to  this  as  a  statutory  bond.  It 
is  a  literal  transcript  of  the  form  prescribe  d  by  the  statute  in  every 
particular.  True,  the  term  treasurer  does  not  immediately  follow 
the  name  of  the  obligor,  nor  does  it  appear  in  the  form  laid  down  in 
the  statute  But  the  bond  aflSrms  on  its  face  that  it  was  a  trea- 
surer's bond.  It  imposes  duties  required  of  no  other  officer. 
The  act  requiring  the  bond  and  prescribing  the  duties  of  county 
I  reasurers  is  referred  to  by  title  and  date  in  the  body  of  the  bond 
itself,  and  upon  the  back  of  the  bond,  and  of  the  same  date,  is 
the  sworn  obligation  of  the  obligor  to  discharge  the  duties  of 
treasurer,  &c. — Clay's  Dig.  577,  §  11-  The  absence  of  the  ti- 
tle "  treasurer,"  if  even  strictly  proper,  which  is  doubted,  is  a 
jnere  clerical  omission  which  will  not  affect  the  instrument  sued 
upon  as  a  statutory  bond,  especially  when  taken  in  connection 
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with  the  averments  of  the  declaration. — Bagby,  Gov,  v.  Chan- 
dler et  al.,  8  Ala.  230 ;  ib.  9  ib.  770 ;  Anderson  v.  Rhea,  T 
ib.  104  ;  Sanders  &  Fenwick  v.  Rives,  3  Stew.  109  ;  Robins  et 
al.  V.  The  Governor,  use,  &c.,  8  Ala.  839 ;  Boring  et  al.  v. 
Williams,  Treas.,  17  ib.  510. 

2.  But  it  is  insisted,  that  whether  this  bond  is  good  as  a  stat- 
utory bond,  is  utterly  immaterial,  as  no  statutory  or  summary 
remedy  is  sought  upon  it,  and  the  declaration,  if  its  averments 
be  true,  presents  a  perfect  cause  of  action  according  to  the  com- 
mon law. — Whitsett  v.  Womack,  use,  &c.,  8  Ala.  466;  Mer- 
edith V.  Richardson  &  O'Neal,  10  ib.  828  ;  Robins  etal.  v.  The 
Governor,  use,  &c.,  6  ib.  839  ;  Hodsonv.  Morse,  5  Mass.  314; 
10  ib.  21 ;  18  Pick.  257. 

3.  The  bond  was  voluntarily  executed,  was  founded  upon  a 
sufficient  consideration,  and  is  not  declared  illegal  by  the  com- 
mon or  statute  law. — Clap,  Adm'r.,  &c.,  v.  Cofran,  7  Mass. 
98,  and  authorities  cited  above. 

4.  It  is  perfectly  competent  for  us  to  aver  and  prove  by  parol 
that  the  bond  was  intended  and  given  as  treasurer.  To  do  so, 
will  nether  add  to,  contradict,  nor  vary  the  instrument,  but  sim- 
ply supply  that  which  was  omitted,  but  which  the  bond  itself 
shows  was  intended  to  be  inserted. — Bennehan  v.  Webb  et  al. 
6  Iredell's  N.  C.  R.  57;  Kincannon  v.  Carroll,  Gov.,  &c.,  9 
Yerger's  R.  11 ;  Commissioners  v.  McCalmont,  3  Pennsylvania 
122;  Penniman  v.  Banymorc,  6  Martin  La.,  494;  Nicholas 
V.  Krebs,  Ex'r.,  11  Ala.  280  ;  Mundine  v.  Crenshaw  et  al.  8 
Stew.  87  ;  Meade  v.  Steger,  5  Por.498  ;  Baldwin  v.  Carter,  IT 
Conn.  201. 

•  5.  Some,  at  least,  of  the  breaches  being  good,  a  general  de- 
murrer will  not  reach  even  those  which  may  be  bad. — Watts, 
Ex'r,  V.  Sheppard,  2  Ala.  425 ;  Taylor  v.  Pope,  3  ib.  190 ; 
Botts  V.  Bridges,  4  Por.  274. 

6.  The  suit  is  properly  brought  in  the  name  of  the  judge  of 
the  county  court. — Governor,  use,  .&c.  v.  Gantt,  1  Stew.  388  ; 
Bagby  v.  Chandler,  8  Ala.  250 ;  Polk  v.  Plumer  et  al.  2  Humph. 
500.  The  suit  is  properly  brought  for  the  use  of  the  county 
treasurer.  He  is  entitled  to  all  monies  and  effects  belonging  to 
the  county,  and  it  is  expressly  made  his  duty  to  prosecute  suits 
for  the  collection  of  the  same. — Clay's  Dig.  578,  §  15;  ib. 
580,  §  26. 
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nf  Joan  FosTEKj  contra: 

1.  The  bond  declared  on  is  not  drawn  in  compliance  with  the 
provisions  of  the  statute.  It  was  not  executed  as  a  treasurer's 
bond.— Clay's  Dig.  676. 

2.  If  the  bond  cannot  be  considered  as  a  statutory  bond,  though 
it  might  be  valid  at  common  law,  the  obligee  or  his  p3rsonal  rep- 
resentatives are  the  only  parties  entitled  to  sue,  and  the  present 
plaintiff  cannot  maintain  the  action. — Justices  of  Cumberland 
V.  Armstrong,  3  Ddv.  28G;  Jones  v.  Wiley,  4  Humph.  146; 
Hibbats  V.  Canada,  et  al.  10  Yerger  465. 

There  is  a  misjoinder  of  causes  of  action.  The  breaches  as- 
signed, are,  1.  For  not  paying  claims  on  the  county  presented 
by  Robinson  Dothard  et  al.  For  this  breach  the  persons  holding 
the  claims  should  sue.— Clay's  Dig.  479,  §  24^  2.  For  not  ac- 
counting with  commissioners'  court  when  required  so  to  do.  For 
this  breach  any  person  might  sue  and  recover  the  penalty,  one 
half  of  which  only  goes  to  the  county. — Clay's  Dig.  580,  §  27. 
3.  For  not  paying  over  money  to  his  successor.  Woodward.  It 
is  clear  that  the  last  breach  is  the  only  one  for  which  the  present 
plaintiff  could  oue,  even  if  the  obligation  is  to  be  considered  a 
statutory  bond.  In  all  official  bonds  the  obligee  holds  a  mere 
naked  tru-jt  for  the  benefit  of  all  persons  interested,  who  only 
have  a  right  of  action,  ami  must  in  the  declaration  show  them- 
iielves  to  h.ave  been  damnified. 

The  declaration  alleges  that  the  county  of  Benton  has  been  dam- 
nified, not  Woodward,  the  treasurer,  for  whose  use  suit  is  brought.- 

If  the  bond  sued  on  is  a  statutory  bond,  there  is  no  authority 
given  to  Woodward,  the  successor  of  Cantrell,  to  put  it  in  suit 
in  name  of  Judga  of  County  Court. — Judge  of  Benton  County 
Court  v.  Price  et  al.  6  Ala.  38, 

If  W^oodward,  as  treasurer,  can  sue  at  all,  the  action  must  be 
brought  in  his  own  name  for  the  use  of  the  county,  for  by  oper- 
ation of  law,  he  is  vested  with  the  legal  interest  in  the  bond.- — 
Clay's  Digest,  578,  §  15 }  The  Auditor  v.  Woodruff,  2  Ark. 
74;  Taylor  et  al..  v.  The  Auditor,  2  Ark.  186. 

After  demurrer  for  misjoinder,  it  eannot  be  cured  by  with- 
drawing or  nol.  pros,  one  count. — 1  Chitty's  PI.  486. 

COLEMAN,  J. — This  action  was  brought  to  recover  dama- 
ges for  alleged  breaches  of  the  official  bond  given  by  Aaron  Can- 
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trell,  as  the  treasurer  of  Benton  County.  The  first  count  in 
the  declaration  having  been  withdrawn  by  the  plaintiff  by  per- 
mission of  the  court,  the  demurrers  to  the  remaining  counts  sep- 
arately, and  to  the  whole  declaration,  were  sustained. 

The  bond  is  made  payable  to  James  L.  LeAvis,  as  Judge  of  the 
County  Court  of  Benton  County,  and  his  successors  in  oflSce, 
and  the  suit  is  brought  in  the  name  of  Robert  L.  Wilson,  as 
his  successor.  We  think  it  very  clear  that  if  the  bond  is  not  a 
good  statutory  bond,  the  suit  was  improperly  brought  in  the 
name  of  Wilson.  For  if  it  is  good  merely  as  a  common  law 
bond,  the  right  to  sue  thereon  would  be  in  Lewis,  the  obligee. 

The  question,  therefore,  presented  for  our  consideration  is 
whether  the  writing  obligatory  sued  on  is  a  good  statutory  bond. 
It  is  insisted  by  the  defendant's  counsel  that  the  bond  is  defec- 
tive according  to  the  statute,  in  not  stating  that  the  obligor,  Can- 
trell was  the  treasurer  of  Benton  County,  and  that  it  does  not 
appear  in  the  bond  that  he  had  been  elected  as  such. 

The  first  section  of  the  act  of  1839,  in  relation  to  county  treas- 
urers, (Clay's  Digest,  577,)  after  directing  that  the  county 
treasurer  shall  give  bond  in  double  the  amount  of  the  estimated 
revenue  of  the  county,  payable  to  the  Judge  of  the  County  Court 
and  his  successors  in  office,  prescribes  the  form  in  which  the  con- 
dition to  the  bond  shall  be  written. 

We  find  the  condition  to  the  bond  sued  on  precisely  in  tlie 
words  and  form  prescribed  by  the  statute,  and  the  condition  re- 
fers specially  to  the  act  by  virtue  of  which  the  bond  v/as  execu- 
ted. We  also  find  endorsed  on  the  bond  an  oath  subscribed  by 
the  defendant  Cantrell,  as  prescribed  by  the  statute,  in  which  he 
swears  to  perform  the  duties  of  county  treasurer. 

The  condition  to  the  bond  setting  forth  all  the  duties  required 
of  the  obligee  as  treasurer  of  Benton  County,  and  referring  spe- 
cially to  the  act  under  which  it  was  given,  as  clearly  indicates 
the  character  of  the  bond  and  the  purpose  for  which  it  was  given, 
as  if  the  word  treasurer  had  been  affixed  to  the  name  of  the  obh- 
gor  wherever  it  occurs  in  the  bond.  We  have  therefore  no  hesi- 
tation in  declaring  it  a  good  statutory  bond. 

By  the  18th  section  of  the  act  referred  to,  it  is  declared  that 
if  any  county  treasurer  shall  fail  to  comply  with  the  duties  re- 
quired of  him  by  this  act,  he  shall  forfeit  not  less  than  one  hun- 
dred, nor  more  than  two  hundred  dollars,  to  be  recovered  before 
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liny  court  of  competent  jurisdiction ;  one  half  to  the  use  of  the 
proper  county,  and  the  other  half  to  the  person  suing  for  the 
same. 

It  is  contended  that  the  recovery  given  by  this  section  takes 
»way  the  general  remedy  as  pursued  in  this  case,  and  that  the 
■declaration  therefore  improperly  alleges  as  a  breach  that  the  de- 
fendant failed  and  refused  to  account,  &c.  We  think  that  it 
was  intended  by  the  foregoing  section,  to  inflict  a  penalty  for  a 
breach  of  duty  of  an  officer,  and  not  deprive  a  party  aggrieved  by 
such  breach  of  duty,  of  the  right  to  sue  the  treasurer  and  his  se- 
curities. To  hold  otherwise,  would  make  it  a  superfluous  act  to 
take  bond  and  security  of  the  treasurer,  and  the  aggrieved  par- 
ty might  find  the  penalty  of  two  hundred  dollars  very  inade- 
<j«ate  compensation  for  the  injury  sustained. 

It  is  alleged,  as  one  of  the  breaches  in  the  declaration,  that 
Cantrell  refused  to  pay  certain  claims  due  to  individuals  therein 
specified.  We  do  not  think  that  a  recovery  can  properly  be  had 
in  this  suit  for  any  injury  to  a  third  person.  A  recovery  can 
on\y  be  had  here  for  an  injury  necessarily  afiecting  the  rights  of 
the  party  for  whose  use  the  suit  is  brought.  The  plaintiff  had 
110  right,  as  treasurer,  to  demand  of  Cantrell  the  amount  of  an 
individual's  claim  oa  him  as  former  treasurer,  and  therefore  could 
not  sue  for  it.  But  as  there  are  good  breaches  laid  in  the  same 
count,  and  there  is  a  demurrer  only  to  the  whole  count,  and  not 
to  the  breaches  separately,  the  demurrer  must  be  overruled. 

We  think  the  court  erred  in  sustaining  the  demurrers  to  the 
«ieparate  counts  and  to  the  whole  declaration.  The  judgment  is 
therefore  reversed  and  the  cause  remanded. 


JUNE  TERM,  1851.  ^4T 


BLANN  vs.  CROCHERON. 

t .  The  mere  recovery  of  a  judgment  against  one  of  several  joint  tres- 
passers will  not  preclude  the  plaintiff  from  proceeding  to  judgmeut 
against  the  others.  •  <• 

'2.  Whether  suing  out  execution  on  his  judgment  will  be  a  bar  to  % 
subsequent  suit  against  others.    Quere  % 

Error  to  the  Circuit  Court  of  Dallas.  Tried  before  the 
Hon.  Geo.  Goldthwaite. 

G.  W.  Gayle,  for  plaintiff  in  error: 

1.  When  joint  trespassers  are  sued  jointly  and  plead  separ^ 
ately,  or  are  sued  separately,  plaintiff  may  recover  against  both, 
but  can  have  but  one  satisfaction. — Knickerbocker  v.  Colver,  8 
Cow.  Ill;  Livingston  v.  Bishop,  1  J.  R.  290;  Lansing  v. 
Montgomery,  2  ib,  382 ;  Layman  et  als.  v.  Hendrick,  1  Ala. 
212. 

Campbell,  contra. 

DARGAN,  C.  J. — This  was  an  action  of  trespass  against 
the  defendant,  for  causing  an  attachment  to  be  levied  on  one  hun- 
dred bushels  of  corn  belonging  to  the  plaintiff,  which  was  exempt 
by  law  from  levy  and  sale.  The  defendant  pleaded  the  recovery 
of  a  judgment  against  the  constable  for  levying  the  attachment, 
but  did  not  aver  in  his  plea  that  the  judgment  had  been  satisfied. 
'The  plaintiff  demurred  to  the  plea,  but  his  demurrer  was  over- 
ruled. The  plaintiff  then  replied  that  the  judgment  against  the 
constable  had  not  been  satisfied.  To  this  replication  there  was 
a  demurrer,  which  was  sustained,  and  judgment  was  rendered  for 
the  defendant.  The  English  authorities,  it  is  true,  seem  to  hold 
that  a  recovery  against  one  joint  trespasser  is  a  bar  as  to  the 
others,  although  there  be  no  satisfaction  of  the  judgment  recov- 
ered.— See  1  Chitty's  PL  88,  and  cases  cited  in  note.  But  all 
the  authorities  agree  in  this,  that  the  plaintiff  is  not  compelled  to 
sue  all  jointly ;  he  may  do  so  if  he  chooses,  and  if  he  does,  he  is 
entitled  to  a  joint  judgment  against  all. — Layman  et  al.  v.  Hen- 
drick, 1  Ala.  212.  But  he  may  sue  any  one  separately  without 
joining  the  others,  and  this  to  my  mind  is  conclusive  to  show 
that  their  liability  is  joint  and  several,  for  all  or  any  one  ma^  be 
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sued  at  the  election  of  the  plaintiflf.  If  their  liability  is  joint  and 
several,  the  liability  of  all  must  continue  until  there  has  been  a 
satisfaction,  and  judgment  without  payment  cannot  be  a  satisfac- 
tion. 

In  the  case  of  Livingston  v.  Bishop,  (1  Johns.  R.  290,)  it  was 
held  that  separate  actions  might  be  brought  against  several  joint 
trespassers,  in  each  of  which  the  plaintiff  might  proceed  to  judg- 
ment, and  then  elect  de  melioribus  damnis,  and  issue  his  execu- 
tion against  one,  which  is  a  determination  of  his  right  to  elect, 
and  precludes  him  from  proceeding  against  the  othws,  except  for 
his  costs.  The  principle  decided  in  this  case  was  again  recog- 
nized in  the  case  of  Osterhout  v.  Roberts,  (8  Cow.  43,)  and  the 
Supreme  Court  of  Massachusetts  admitted  the  same  rule  in  the 
case  of  Campbell  v.  Phelps,  (1  Pick.  62.)  So  it  was  said  by 
this  court,  in  the  case  of  Layman  v.  Hendrick,  supra,  that  the 
injured  party  may  proceed  against  the  trespassers  jointly  as  well 
as  severally,  but  he  cann«t  have  several  satisfactions  for  the 
same  trespass.  This  I  take  to  be  the  correct  rule,  for  the  tres- 
passers being  severally  as  well  as  jointly  liable,  they  cannot  be 
discharged  from  their  liability  until  there  is  a  satisfaction  of  it, 
and  the  mere  rendition  of  judgment,  without  more,  against  one 
joint  trespasser,  will  not  preclude  the  plaintiff  from  proceeding  to 
judgment  against  the  others.  Whether  his  suing  out  an  execu- 
tion against  the  one  against  whom  the  recovery  was  had,  will  be 
considered  as  determining  his  election,  and  bar  a  subsequent,  or 
another  suit  against  the  other  joint  trespassers,  it  is  not  necessary 
to  decide,  for  there  was  no  execution  in  this  case  9  but  it  would, 
seem  from  principle,  that  nothing  but  satisfaction  could  be  relied 
on  by  one  who  is  jointly  and  severally  liable. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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CHAUDRON  vs.  FITZPATRICK,  Gov'r,  &c. 

'■  ' .  A  demurrer  to  a  plea  opens  the  previous  pleadings  and  reaches  back 
to  the  declaration. 

-2.  A  bond  taken  by  the  justice  of  the  peace  from  a  party  charged  with 
the  paternity  of  a  bastard,  conditioned  for  his  appearance  at  court. 
&c.,  as  required  by  the  statute,  (Clay's  Dig.  134.  g  2,)  is  properly 
made  payable  to  the  Governor  of  the  Stare  for  the  time  being  and  his 
successors  in  ofHce. 

■'-^.  An  action  of  debt  on  a  bond  payable  to  the  Governor  for  the  time 
being  and  his  successors  inolRce  cannot  be  maintained  in  the  name 
of  the  obligee,  as  Governor,  after  he  has  gone  out  of  office,  unless 
the  suit  is  brought  for  the  use  of  a  third  person  who  may  be  respon^ 
sible  fur  the  costs  and  entitled  to  the  recovery. 

Error  to  the  County  Court  of  Mobile. 

Percy  Walker  and  Campbell,  for  plaintiflf  in  error : 

The  declaration  is  bad — 1st.  Because  it  should  have  been  in 
the  name  of  the  successor  of  Fitzpatrick. — 4  Wend.  406. 

2.  Because  there  is  no  averment  that  the  defendant,  Hoskins, 
was  called  to  appear  according  to  the  tenor  of  the  bond.-Ml  N. 
Hamp.  366. 

The  ruling  of  the  court  below  on  the  second  plea  was  errone- 
ous, as  the  judgment  thereon  was  not  rendered  upon  a  default  of 
the  defendant,  Hoskins,  to  appear,  but  upon  his  not  abiding  the 
order  of  the  court.  The  replication  to  that  plea  is  the  only  part 
.of  the  record  averring  any  breach. 

The  judgment  below  is  erroneous.  There  should  have  been  a 
jury,  or  a  suggestion  on  the  roll  of  breaches,  &c. — Clay's  Dig. 
:i30;  1  Saund.  PI.  &  Ev.  319-20. 

The  judgment  is  improperly  entered,  in  being  rendered  to  the 
use  of  Mary  Shea,  the  mother  of  the  bastard. — Trawick  v.  Da- 
vis, 4  Ala.  333. 

The  bond  is  larger  than  the  statute  and  requires  duties  not 
enjoined  by  it,  and  is  therefore  void.— Clay's  D.  134 ;  2  Mar.  63. 

The  statute  simply  requires  the  reputed  father  to  appear  in 
court,  and  if  he  does  so,  his  securities  are  discharged. 

The  bill  of  exceptions  in  the  original  cause  against  the  puta- 
tive father,  and  which  forms  a  part  of  the  record,  shows  that  he 
did  appear.  That  appearance  absolved  bis  surety,  and  it  wa? 
42 
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the  duty  of  the  Caunty  Court  to  require  a  new  bond.  The  con- 
tinuance of  the  cause  at  his  instance  may  have  kept  the  bond  in 
force  as  to  himself,  but  not  as. to  the  security. 

Phillips,  contra: 

The  defendant  was  llabla  to  an  action  on  the  bond,  for  failing 
to  appear,  though  no  conviction  w  as  had  against  liim  ;  and  it  was 
<x>mpetent  to  render  the  judgment  for  tlie  statutory  penalty, 
without  the  intervention  of  a  jury. — Lake  &  Barron  v.  Govern- 
or, 2  Stew.  395;  Trawick  v^  Davis,  4  Ala'.  331 ;  Jordan  v.  Lovc- 
joy,  20Pick.  SC. 

The  bond  required  by  the  statute  conthiucs  in  force  until  tbe 
case  is  disposed  of,  or  the  sureties  are  discharged  b}'  an  order  for 
that  purpose. — Trawick  v.  Davis,  4  Ala.  331;  Taylor  v.  Hughes, 
:'.  Green.  433;  Blood  v.  Merrill,  17  Yerm.>698. 

The  plaintiff,  who  sues  on  a  penal  bond,  may  frame  his  decla- 
ration on  the  penal  part,  without  assigning  bj^cachcs. — Herndon 
V.  Forney,  4  Ala.  243. 

The  continuance  was  within  the -discretion  of  the  .court,  ami 
could  be  set  aside  by  order  for  that  purpose. — Innerarity  v. 
Krowner,  2  Ala.  150. 

The  conditions  of  the  bond  not  required  by  the  statute,  do  not 
vitiate  the  bond. — Polk  v.  Plnmmer,  2  Humph.  500;  McCaraher 
V.  Commonwealth,  5  Watts  &  S.  21 ;  Ring  v.  Gibbs,  26  Wend. 
.■i02;  Dixon  v.  United  States,  1  Brocky  177-195;  Sanders  v. 
Rives,  3  Stew.  109  ;  Whitted  v..Govei-nor,  6  Por.  335. 

A  bond,  though  not  taken  in  the  inan«cr  })rescribed  by  the 
■vtatute,  may  be  good  as  a  voluntary- deed. — State  v.-McAlpin, 
4i  Ired.  140;  Howard  v.  Brown,  8  Sbep. S85;-Scawftll  v.  Frank- 
!in,  2  Por.  493. 

A'-<judgment  in  a  bastardy  proceedings  will  not  be  reversed  be- 
s'ause.  tlic  judgment  entry  omits  to  state  in  v.bose  favor  the  judg- 
ment was  rcndcTcd. — Yarborough  v.  Judge  County  Court,  15 
Ala.  55(3, 

There  is  i?o  error  in  the  judgment,  whicii  asserts  that  it  was. 
for  the  use  of  Mary  Shea. — State  v.-  Dorsey,  3  Gill  &  J.  74. 
.Vnd,  again,  there  is  no  sucb  error  assigned ;  and  is  a  matter  of, 
which  defendant  cannot  complain.  . 

The  bond  is  payable  to  the  Govornor  of  the  State,  and  the. 
name  of  Fitzpatrick  might  be  struck  out.-^-Coveri\cr  v.  Allen  &. 
McMurdic,  8  HiuV^:.  1S3, 
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CHILTON,  J.— This  was  an  action  of  debt,  upon  the  pen-. 
alty  of  a  bond  executed  by  the  plaintiff  in  error  as  surety  for 
one'Heni-y  Hoskins,  payable  to  Benjamin  Fitzpatrick,  Governor 
of  the  State  of  Alabama,  and  liis  successors  in  office.  The  writ 
and  declaration  are  in  the'  name  of  Benjamin  Fitzpatrick,  de-  ' 
scribing  him  as  Governor  of  this  Stiate,  whereas  the  suit  was  in- 
stituted on  the  8th  day  of  June,  1847,  after  Fitzpatrick  had' 
gone  out  of  office. 

It  appears  by  the  condition  of  the  bond,  which  is  set  out  on 
oyer  in  the  subsequent  pleadings,  that  the  principal  obligor  was 
brought  before'onc  Kemball,  a  justice  of  the  peace,  charged  with 
beii)^  the  fatheY  of  a 'bastard  child,  born  of  one  Mary  Shea,  and 
saicJ'  justTce  being  of  dpinion  that  the  offence  should  be  farther 
inqifired  of,  it  was  thereupon  stipulated  in  the  said  condition, ' 
'*  that  if  the  said  Henr^' Hoskins  should  make'  his  personal  ap- ' 
pcarance  at  the  next  term  of  the  County  Court  t'6  be  holden  for 
Mobile  county,  on  the  2d  Monday  in  February,  1845,  then' 
and  there  to  be  dealt  with  as  the  law  directs,  and  shall  abide 
the  order  and  judgment  of  said  court  and  not  depart  without  li- 
cense, and  shall,  in  the  mean  time,,  keep  the' peace  towards  all 
perisons,  and  especially  toWafxis  Mary  Shea,  then  the  bond  to  be 
void,"  &c. 

The  record  sIioavs  a  'demurrer  to  the' declaration,  but  it  does 
not  appear  what  disposition  was  made  6f  it.  'It  however  ap- 
jr:ars  that  the  plaintiff  b^'Iow  filecT  his  demurrers  to  several  pleas 
of  'the  defendant,  and  according  to  the'  settled  practice,  this 
opened  the  pleading,  and  the  demurrer  reaches  back  to  the  dec- 
laration. 

The  view  we  take  of  this  case  renders  it  unnecessary  that  we 
.sliould  examine  but  the  question,  whether  the  action  was  properly 
l^rought  in  the  name  of  Benjamin  Fitzpatrick '?  The  statute 
(clay's  Dig.  131,  §  2,)  which  requii-es  the  justice  of  the  peace, 
if  sufficient  cause  appear?,  upon  a  preHminary  examination  of 
tlio'fomale,  touching  the  paternity  of  tlie  child  born  or  to  be  born 
of  tier,  to  bind  the  supposed  father  in  a  bond  with  good 'security, 
to  bo  and  nppcar  at  the  next  County  Court  to  be  holden  for  the 
coilhty,  and  iu  tlie  incaatinie  to  keep  the  peace,  &c.,  does  not 
designate  the  person  to  whom  the  bond  shall  be  made  payable, ' 
ni>r  does  it  provide  how  it  shall  be  pi'oceedcd  upon  in  case  of 
furfLiture.     It  was,  however,  decided  at- an  early  day,  that  sucli- 
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bond  should  be  made  payable  to  the  Governor,  (Lake  v.  The 
^Governor,  2  Stew.  395,)  an4  we  are  of  the  opinion  that  the  de- 
cision in  that  case  should  be  adhered  to  upon  that  point.  But 
the  question  arises,  how  shall  .the  parties  be  proceeded  against 
.upon  the  bond  for  a  breach  of  its  conditiqn? 

It  has  been  held,  that  oflScial  bonds  payable  to  the  Governor 
.«o  nomine  J  and  his  successors  in  oflSce,  are,  in  legal  effect,  obli- 
gations to  the  Governor  as  the  chief  executive  ojQScer  of  the  State, 
and  may  be  sued  and  declared  on  without  noticing  the  obligee's 
name ;  and  that  where  a  suit  is  brought  in  the  obligee's  name, 
.(describing  him  oflBcially,)  who  was  superseded  in  cflSce  before 
its  commencement,  it  will  be  regarded  as  an  action  by  the  Gov- 
ernor, and  the  name  of  the  individual  will  be  regarded  as  sur- 
plusage.— Bagby,  Governor,  use  &c.  v.  Chandler  &  Chandler, 
8  Ala.  230.  Now  we  are  not.disposed  to  quesition  the  propriety 
,of  this  decision,  in  holding  that  the  name  of  tlie  individual  suing 
may  be  regarded  as  surplusage,  jn  cases  where  the  suit  is  brought 
for  the  use  of  a  third  party  who  has  the  right  to  put  the  bond  in 
suit,  to  recover  damages  as  a  compensation  for  some  official  mal- 
.versation,  which  has  injuriously  affected  him ;  but  we  do  not  feel 
authorized,  upon  established  legal  principle  or  preced(^nt,toho]d 
that  when  no  one  appears  on  the  record  as  the  beneficiary  or 
usee,  any, one  may  put  the  bond  in  suit,  describing  himself  as 
^Governor,  and  recover,  upon  the  ground  that  the  Governor,  and 
not  the  individual,  is  suing.  In  such  cases  as  this,  which  are 
not  brought  for  the  use  of  any  one,  some  one  having  by  law  au- 
thority to  move  in  the  matter  of  .recovering  upon  the  bond,  must 
appear  upon  the  record.  We  may  concede  that  the  suit  may  be 
brought,  describing  the  plaintiff — -'The  Governor  of  the  State 
of  Alabama"-r-or  in  the  name  of  the  individual  who  for  the 
time  being  may  .fill  the  office,  describing  him  as  such  Governor^ 
and  averring  that  he  is  the  successor,  &c.  of  the  obligee,  which 
would, certainly  be  the  more  regular  mode  of  conducting  the  ac- 
tion ;  but  where  one,  who,  at  the  time  the  suit  was  commenced 
was  not  Governor,  sues  for  the  use  of  no  one,  how  can  we  judi- 
cially-know  that  the  suit.is  not  in  the  individual  right  of  the  party 
who  describes  himself  as  Governor.  Ordinarily,  the  addition  of 
"Governor,  &c.,"  would  be  regarded  as  descriptive  of  the  per- 
son, and  the  description,  instjead  of  the  name  of  the  person,  might 
be  rejected  as  surplusage. 
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We  ate  willing  to  adhere  to  the  fotmer  decisions,  to  the  ex-' 
tent  to 'which  they  have  gone,  but  are  unwilling  to  extend  them' 
to  cases  where  it  does  not  appear  that  the  person  suing  as  Gov- 
ernor is  a  mere  nominal  party,  suing  for  the  nke  of  some  one' 
named  upon  the  record.     Where  a  named  individual  is  a  party, 
describing  himself  by  a  wrong  designation,  as  Governor,  without 
suing  for  the  use  of  some  one  else,  the  result  must  be  to  have  no 
one  responsible  for  the  cost.     It  is  not  a" suit  by  the  State,  nor' 
yet,  if  the  construction  contended  for  be  the  correct  one,  is  it  a 
suit  by  an  individual,  but  a  nondescript,  for  which  neither  the 
statute  nor  the  common  la^  mdkes  provision. 

We  conclude,  therefore,  that  it  is  not  competent  for  one  to  sue" 
upon  such  bonds,  describing  himself  as  Governor,  when  in  fact' 
he  wa^  not,  at  the  time  the  suit  was  instituted,  the  Governor  of 
the  State,  unless  the  suit  is  brought  for  the  use  of  some  one, • 
who  under  the  statute  Would  be  responsible  for  the  cost  and  en- 
titled to  the  recovery.  The  declaration  being  defective,  the  de-' 
murrer  should  have  been  visited  Upon  it. 

Let  the  judgment  be  reversed  and  the  cattte  remanded. 


YARBROUGH  ^>.  HUDSON. 

1.  A  recital  in  the  bill  of  exceptions  that  the  defendant  offered  evidence" 
10  which  '•  the  plaintiff  objected,  but  his  objection  was  overruled  and 
plaintiff  excepted,"  sufficiently  shows  that  th6  evidence  was  actually 

^.  given  to  the  jury. 

2.  In  an  action  for  maliciously  sain^  out  an  attachment,  evidence  that 
another  artachment  against  the  plaintiff  was  in  the  hands  of  the  sher" 
ifi  and  was  levied  on  the  same  property  at  the  s&me  time  that  the  de- 
fendant's was  levied,  is  inadmissible  for  the  defendant. 

3.  But  the  defendant  may  prove  the  issuance  of  another  attachmeni 
avid  notice  thereof  to  himself  previous  to  the  issuance  of  his  otvn  at-' 
tachmfent,  as  tending  to  rebut  the  presumption  of  malice. 

4.  A'  deed  of  trust  executed  by  the  plaintiff  prior  to  the  issuance  of  the 
attachment  is  admissible  evidence  for  the  defendant  in  such  an  ac- 
tion; and  als"0' atiy  proof  lending  to  show  that  it  was  fraudulent;  or 
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that  it  was  part  of  a  plan  to  enable  the  plaintiff  to  dispose  of  his  pro* 
perty  fraudulently;  or  that  he  was  in  embarrassed  circumstances  at 
the  time  of  its  execution;  or  that  the  property  conveyed  by  it  wa? 
subsequently  ruti  oif  by  the  beneficiary  to  another  State. 
.•).  The  contents  of  a  bill  of  sale  cannot  be  proved  by  parol  until  the 
.    instrnment  itself  is  produced  or  its  absence  accounted  for. 
j6.  Previous  to  the  Act  of  1850^  (Pamphlet  Acts,  45)   an  attachment 
^,cotild  ijot  .be  sujed  o.ut  on  account  of  a  fraudulent  disposition  of  his 
,  property  by,lhe,defeudgint,  consummated  prior  to  the  issuance  of  the 
attachment. 

Error  to  the  Cu'cuit  Cpvirt  of  Talladega.  .  Tried  before  tlie 
/Ion.  E.  Pickens. 

>  This  was  an  action  to  recover  damages  for  tlie  .wrongful  an^ 
vexatious  suing  out  of  an  .attachment  hy  ^udson  against  Y/ly- 
"brough.  The  attachment  was  issued  on  gd  February,  18:^8. 
At  the  trial  the  defendant  offered  in  evidence,  after  prpying  its  • 
execution,  a  deed  of  trust  executed  by  ^plaintjff,  dated  .  January 
18,  1848,  .to  secure  a  debt  due  to  his  brother,  L.  Yarbrough. 
The  plaintiff  objected  to  its  introduction,  but  the  court  admitted 
it.  "  The  defendant  offered  to  prove  by  one  Wilson,  tliat  L. 
Yarbrough,  the  beneficiary  in  the  deed,  in  November,  after  itis 
execution,  went  to  the  house  of  witness  and  wanted  witness  to 
give  up  to  him  some  of  the  negroes  whicli  had  been  conveyed  in 

.the  deed  of  trust  and  which  witness  had  in  his  possession,  and 
Haid  he  had  a  bill  of  sale  for  them  from  the  plaintiff."  The 
plaintiff  objected  to  this  evidence,  but  the  conrt  admitted  -it. 
The  other  evidence  in  the  case  may  be  gathered  from  the  opinion 
of  the  court.  M  i 

Woodward,  for  plaintiff  in  error. 

.^.lliCE  &  Morgan,  contra. 

f^COLEM AN,  J. — The  suit  was  brought  in  this  case  to  recover 
•lamagcs  for  the  alleged  wrongful  and  malicious  suing  out  of  an 
attachment. 

The  bill  of  exceptions  contains  this  statement :  "  The  defen- 
<lant  offered  to  prove  by  the  sheriff  that  another  attachment 
.'igainst  the  plaintiff  was  in  his  hands  at  the  same  time  that  he 
levied  Hudson's,  (the  defendant,)  in  favor  of  Hardie  &  Co., 
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which  was  also  levied  on  the  same  propei'ty.  Plaintiff  objected, 
but  his  objection  was  overruled  and  plaintiff  excepted."  -The 
defendant  insists  that  we  sliould  not  notice  this  exception,  be- 
cause it  does  not  appear  that  the  evidence  objected  to  Was  actu- 
ally given  to  the  jury.  We  think  that  a  reasonable  comstruction 
of  the  bill  of  exceptions  authorizes  the  conclusion  that  the  testi- 
mony was  given  to  the  jury.  If  the  defendant  did  not  introduce 
the  evidence  after  the  court  permitted  it,  we  see  no  possible  rea-' 
son  for  the  plaintiff's  tendering  or  the  court's  signing  the  bill  of 
•exceptions.  '  We  think  the  court  erred  in  permitting  proof  of  the 
•levy  of  the  other  attachment  on  the  same  property  ;  we  cannot 
perceive  how  it  was  pertinent  proof  under  the  issue.  To  show  that 
others  were  liable  as  well  as  the  defendant,  would-  not  lessen  the 
damages  for  which  he  might  be  liable.  We  tliink  it  was  compe- 
tent for  the  defendant  to  shoAv  the  issuance  of  Hardie  &  Co.'.- 
attachment  and  notice  thereof  to  him,  -previous  to  the  issuance  of 
.  his  own,  as  tending  to  rebut  the  presumption  of  malice.  If  it 
appeared  that  the  defendant  acted  on  the  information  of  others. 
♦iAich>as  the  affidavit  in  Hardie  &  Co.'s  case  might  afford,  it  was 
'A  circumstance  going  to  show  that  he  acted  without  malice. — 
Chandler  v.  McPheraon,  11  Ala.  916. 

Wc  think  it  Avas  clearly  proper  to  introduce  the  deed  in  evi- 
dence and  also  any  proof  going  to  show  that  it  was  fraudulent. 
jsuch  as  the  evidence  that  it  contained  all  plaintiff's  property. 
The  several  judgments  mentioned  in  the  bill  of  exceptions  wer*-. 
iilso  competent  evidence,  as  going  to  show  the  embarrassed  con- 
dition of  th6  plaintiff,  and  a  motive  for  fraudulently  disposing  of 
his  property.  -  Although  the  deed  was  made  some  time  pi'evious 
to  the  issuance  of  the  attachment,  it  authorizes  conditionally  a 
further  sale  of  the  property  which  had  been  left  in  the  posses- 
i^ion  of  the  plaintiff.  The  deed  may  have  been  part  only  of  a 
plan  to  enable  the  plaintiff  thereafter  to  dispose  of  his  property 
jirjludulently,  &c.  It  was  competent  to  show  the  subsequent 
nmning  off  of  the  property  to  Georgia,  and  that  it  was  in  th»- 
possession  of  Littleton  Yarbrough,  the  beneficiary  in  the  deed. 
as  circumstantial  evidence  going  to  show  chat  the  execution  of 
the  deed  was  not  intended  as  the  only  act  to  be  done  towards  tK<; 
fraudulent  disposition  of  the  propert}' . 

The  declaration  of  Littleton  Yarbrough  as  to  the  bill  of  salf . 
;(as  proven  by  the  witness  Wilson,)   was   inadmissible.     \\\x- 
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brough  was  a  competent  witness,  and  the  bill  of  sale  ought  to  - 
have  been  produced  or  its  absence  accounted  for  before  evidence 
of  its  contents  could  be  given. 

The  plaintiflF  asked  the  judge  to  charge,  *'  that  if  the  deed  in 
trust  had  been  executed  previous  to  the  issuance  of  the  attach- 
ment, and  no  other  act  intended  to  be  done  by  the  plaintiff  in 
purpose  of  fraud,  then  as  the  act  had  been  consummated,  the 
after  suing  out  of  the  attachment  would  be  wrongful."  The 
jud^'TC  declined  so  to  charge,  but  charged  "  that  if  the  deed  had 
been  recently  executed,  and  only  heard  of  by  the  defendant 
shortly  before  the  attachment,  the  fact  that  it  may  have  been 
consummated  and  nothing  more  intended,  would  not  make  the  is- 
suance of  the  attachment  wrongful." 

At  the  date  of  this  attachment  the  statute  authorized  the  is- 
suance thereof,  when  afi&davit.  should  be  made  "  that  the  party 
is  about  to  dispose  of  his  property  fraudulently,  with  the  intent 
to  evade  the  payment  of  the  debt  sued  for."  It  is  obvious,  there-  • 
fore,,  that  a  fraudulent  disposition  of  the  party's  property^  con- 
summated previous  to  the  issuance  of  the  attachment,  did  not 
justify  the  suing  out  of  the  same,  and  that  the  court  erred  in  ru- 
ling to  the  contrary. 

Let  the  judgment  be  reversed  and  the  cauae  remanded. 


WATTS  v^  STEELE,  Trustee. 

A  father,  who  by  reason  of  his  poverty  and  bodily  infirmity  has  be--^ 
come  unable  to  support  his  infaut  daughter,-  has  a  right  to  resort  to  • 
ihe  court  of  equity  which  has  appointed  a  trustee  of  her  estate,  to 
have  an  allowance  for  her  support  and  education  decreed  to  be  paiJ 
l»y  such  trustee  out  of  the  annual  income  of  her  estate. 
,  The  infant  is  not  an  indispensable  party  to  a  bill  filed  by  her  father 
against  the  trustee  of  her  estate,  to  have  an  allowance  for  her  support 
and  education  decreed  to  be  paid  by  the  trustee  out  of  h°r  annual 
income. 
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Error  to  the  Chancery  Court  of  the  Second  District,  holder  ■ 
at  Monroeville.     Tried  before  the  Hon,  J.  W.  Lesesne. 

Watts,  Judge  &  Jackson,  for  plaintiff  in  error : 

1.  Where  a  father  has  not  the  means  or  ability  to  maintaiii  ' 
and  educate  his  child,-  and  when  such  child  has  a  large  separate 
estate,  yielding  a  handsome  income,  a  portion  of 'that  income 
should  be  allowed  to  the  father  to  pay  the  expenses  of  educating 
the  child.— 2  Story's  Eq.  Juris.  §  1354,  1351  (a) ;  3  Dan.  Ch. 
Pr.  2088-9-90  and  note  3;  McPherson  on  Infants,  Law  iLib.' 
vol.  16,  p.  146-50  ;  Wilkes  &  Wife  Vv  Rogers  et  al.,  6  Jebn. 
566;  5  Vesey,  jr.,  194 ;  Stewart,  guardian,  v.  Lewis,  16  A.la. 
734. 

2.  The  infant  need  not  necessarily  be  made  a  party  in  this 
proceeding  for  an  allowance,  the  father  having  the  custody  of 
the  person  of  the  child,  was  the  proper  party  to  file  the  bill. — 

,6  Paige  Ch.  R.  136  ;  McPherson  on  lilfants,  (16  Law  Library) 
marg.  p.  218, 

No  counsel  for  defendant. 

CHILTON,  J. — The  qjiestion  in  this  case  is,  whether  a  fa- 
ther who  by  reason  of  his- poverty  and  bodily  infirmity  has  be- 
come unable  to  support  his  infant  daughter,- has  a  right  to  resort 
to  the  court  of  equity  which  has  appointed  a"  trustee  for  the  es- 
tate of  the  daughter,  to  have  an  allowance  for  her  support  and 
education  decreed  to  be  paid  by  such  trustee  out  oS  the  yearly 
income  of  her  estate.  The  bill  is  filed  by  the  father,  with  whom 
the  daughter  lives,  (the  mother  being  dead, );against-  the  trustee 
The  chancellor  dismissed  the  bill. 

We  are  unable  to  see  any  reasoii*why  the  court  should  repudi  '■'■ 
ate  this  jurisdiction  over  the  infant  and  her  estate.     There  is 
nothing  in  the  nature  of  the  settlement  by  which  the  property 
was  secured  tO'  the  mother  of  the  daughter,  forbidding  an  allow  - 
ance  for  maintenance.     The  ward  has  an  absolute  interest,  and 
the  rule  is,  that  where  funds  are  thus  situated,  the  court  will  al 
low  maintenance  in  the  absence  of  any  direction  to  that  effect,  - 
and  even  in  disregard  of  a  direction  for  accumulation;  and  if  au 
insufficient  sum  is  given  for  maintenance,  the  court  will  increase  ~ 
it.— McPher.  on  Inf.  241. 

As  it  is  the  duty  of  the  father  to  maintain  his  child  when  he- 
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>  can  do  so,  he  is  held  liable  to  account  as  guardian  for  the-prdfits? 
of  the  child's  estate  Tvhich-come  to  his  possession  during  the  child's 
minority.  Such  being  his  duty,  the  courts  of  chancery  originally 
refused  to  allow  any  re-imbursement  to  the  father  for  past  main- 
tenance.—Hughes  v.  Hughes,  1  Bro.  C.  C.  387;  2  ib.  231  ;^n 
ib.  60 ;  Reeves  v.  rryiner,-(5  Ves.  424  ;  McP.  on  Inf.  247,  where 
the  cases  are  collated.  But  it  is  said  that  in  special  cases,  the 
r?ourt  may  direct  an  inquiry  in  favor  of  the  father  for  past  main- 
tenance. He  cannot  insist*  en  it  as  a  matter  of  course.-^ jEx 
farte  Bond,  2  M.  &  K.  439. 

The  case  before  us  is  for  future  maintenance  and  edacation  of 
the  daughter.  There  can  be  »o  question  as  to-  the  jurisdiction  of 
the  chancellor  in  setting  apart  a  fund  for  this  purpose  out  of  the 
income  of  the  daughter's  estate,  if  the  father  be  unable  to  pi'o- 
vide  for  her.  When  the  father  is  utterly  unable  to  support  his 
f'hildren,  the  law  would  be  inhuman  in  the  extreme  to  cast  them 
upon  the  charity  of  strangei^  for  support,  while  their  own  pro})- 
».^rty  is  adequate  for  their  maintenance.  But  such  provisiondoes 
not  depand  upon  the  father's  insolvency  only,  but  is  made  when- 
«'Vor  he  is  unable  to  give  the  child  an  education  suited  to  the  for- 
tune which  she  enjoys  or  exp3cts. — Buckworth  v.  Buckworth,  1 
Cox  80,  cited  in  McPh.  on  Inf.  220.  It  is  said  the  father's 
ability  is  to  be  estimated  comparatively.  The  amount  of  his  in- 
f'om?,  the  si?3  of  the  family  dependent  on  him  fur  support,  and 
.we  might  add,  his  physical  inabiUty  from  disease,  &c.,'  to  exert 
liimself  in  providing  for  them,  should  be  taken  into  the  estimate; 
and  if,  in  view  of  the  cipcumstances,  it  should  appear  to  be  rea- 
sonable to  make  an  allowance,  and  for  the  benefit  of  the  infant, 
^he  court  should  order  it.  And  to  this  end,  it  is  proper  that  the 
question  of  the. ability  of  the  father,  the  amount  of  the  ward's 
income,  and  the  sum  required  for  her  support  and  education, 
nhould  be  referred  to  the  master,  if  the  chancellor  is  in  doubt  upon 
^hese  questions,  so  that  the  proper  allowance  can  be  made. 

We  do  not  think  there  is  any  valid  objection  on  the  score  -d* 
parties.  The  father  ia  a  party  interested  in  being  provided  as 
the  guardian  by  nature  and  nurture,  with  the  means  of  support- 
ing and  educating  his  child,  and  is  certainly  the  proper  pei-son 
■^0  superintend  her  education,  unless  there  be  objections  to  him, 
and  none  are  pretended  to  exist  in  the  present  case.  The  trus- 
^:^  who  holds   tlie  property  represents  the  ward  in  respect  to 
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that.  It. is  not  indispensable  tliat  the  child  should  be  made  a 
partj.  The  court  will  see  to  it  that  her  interest  is  not  preju- 
diced. We  find  a  similar  apphcation  was  heard  at  the  suit  of  the 
raether,  and  a  liberal  allowance  made,  in  South  Carolina,  (Mrs. 
Hejward  v.  Cuthbert,  Ex'r.  of  Heyward,  4  Des.  Eq.  R.  44:5,) 
and  the  principle  seems  to  be  sanctioned  by  several  authorities 
in  the  brief  of  counsel. 
,  Let  the  decree  be.rcvcrsed  and  the  cause  remanded. 


JOB 


.DOUGLASS    &    EASTON   vs.    THE    BRANCH   BANK 
AT   MOBILE. 

1.  In  an  action  on  a  lease  for  years  torecover  the  rent  thereby  reserved, 
'  ■  it  is  not  necessary  to  aver  in  the  declaration  that  the  defendant  cn- 

'   tered  upon  or  look  possession  of  the  premises. 

2.  A  stranger  cannot  sue  upon  a  deed  which  only  contains  covenants 
...^between  the  parrieji,  although  it  may  contain  an  express  coveuani 
<,,  forhis  Uenefit.  ,^ 

■^.  When  a  corppratioJi.isa  pp.rty  to,adeed,  a  mistake  in  setting  out  if? 
name  will  ijot  vitiate,  the  deed,  if  it  is  .ajjpqreut  from  the  face  of  it 
tliat  the  corporation  was  intended  .{hereby. 

4.  The  conns  in  this  State  are  bound  to  take  judicial  notice  that  the-a>:- 
.sets  of  the  State  Bank  and  Branches  are  placed  in  the  hands  of  com- 
missioners who  are  authorized  to  sell  or  lease  its  real  estate,  aiifl 
to  appoint  assistant  commissioners  to  aid  inthe  adjustment  and  set'- 

♦    tlement  of.  its  affairs. 

i>.  VVheji  a  lease  of  real  estate  beloiiging  to  the /Bank  is  executed  in  the 

_  namg  of  the  assistant  commissioner,  and  the  rent.diie  Iherehy  is  [■? 

.  be  paid  to  the  Bank,  equity  will  decree  a  reformation  of  the  contra','! 
and. a  specific  performance  against  the,Bank. 
.0.  Th^, Bank  may  sue  in  its  own   name  on  a  lease  of  iis  real  estate 

*.whau  by  the  terms  of  the  lease  the  rent  is  reserved  to  it,  althoBrh 

,j  rhetl/^mise  is  in  the  name  of  the  a-ssisituu  commissioner. 

,  E|iROR  to  the  Circuit  Court  of  .Mobile.  Tried  before  the 
Jlon.  John  Bragg.  ^ 
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ThtS  was  an  action  of  covenant  on  a  lease  of  real  estate  be- 
longing- to  the  Bank,  to  recover  the  rent  thereby  reserved.  Judg- 
ment by  default  was  taken  against  the  defendants. 

M 

StewarTj  for  plaintiffs  in  error : 

The  appellants  contend — 1.  That  the  declaration  is  insufB- 
cient  to  support  the  judgment.  It  contains  no  averment  of  per- 
formance by  the  plaintiff;  no  averment  of  the  delivery  of  posses- 
sion of  the  demised  premises  to  defendants,  nor  of  their  entry,  ■ 
nor  enjoyment  of  the  use  of  the  property.  The  lease  was  pros- 
pective, and  was  to  commence  after  the  date  of  the  indenture. 
The  obligation  to  pay  rent  depends  on  the  use  and  enjoyment. — 
See  the  forms  of  declarations  on  covenant  for  rent,  or  debt.  This 
averment  is  always  made. — See  Arch,  on  Land.  &  Tenant,  146; ' 
53  Law  Lib.  148-141. 

2.  The  declaration  sets  forth  a  lease  mad^  by  the  defendant,  in 
which  the  plaitttiflF  contracts  by  the  name  and  description  of 
Henry  B.  Holcombe,  assistant  cofiom'r  of  the  Branch  Bank  of 
the  State  of  Alabama  at  Mobile.  This  shows  a  lease  made  by 
Holcombe,  and  would  support  an  action  by  Holcombe,  but  not 
by  the  Bank.  The  Bank  has  no  authority  by  law  to  use  any 
other  name  than  its  corporate  one  to  make  contracts. 

An  obligatiofl  to  a  corporation,  in  which  the  corporation  is 
misdescribed,  may  be  helped  by  averment,  but  only  where  the 
misdescription  is  such  that  the  corporation  can  still  be  recognized 
and  distinguished  from  all  others ;  but  not  where  a  covenant  is 
to  another  party  or  person.     The  difted  cannot  be  contradicted. 

The  legal  effect  of  this  lease  is  to'*  create  a  right  and  obliga- 
tion in  Henry  B.- Holcombe  aiM  his  eiecutors,  &c.,  individually;- 
the  addition" to  his  name  is  mfere  description  of  person,  &c. — 
Culpepper  Society  v.  Digges,  6  Rarid.  IGSjMayor&'Burgesses 
Lynne,  10  Cfoke's  Kn  vol.  5, 122-25;  Ang.  on  Corp.  170-1;  Tiles- 
ton  V.  Newfell,  13  Mass.  406;  TMt  v.  Brewster  et  al.  9  Johns.  334. 

,  No  counsel  for  defendant.  - 

DARGAN,  C.  J. — The  first  objection  to'the  declaration  is, 
that  it  does  not  aver  that  the  defendants  entered  upon  or  took 
possession  of  the  land.  The  precedents,- it  is  tru6,  all  contain 
this  averment ;  but  I  have  found  no  case  that  holds  such  an  aver- 
ment indispensably  necessary,  except  in  the  case  of  a  't'enancy  at 
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will.  In  actions  on  leases  for  years,  the  declaration  is  good 
without  the  averment  that  the  defendant  entered  upon  or  took 
possession  of  the  land.  The  reason  of  this  distinction  is,  that  in 
the  latter  case,  the  rent  is  due  by  the  contract,  but  in  the  for- 
mer it  is  due  by  the  occupation.  In  cases  of  leases  for  year^i, 
the  tenant  has  the  right  to  enter  by  virtue  of  bis  contract,  and 
the  law  will  presume  that  he  exercised  that  right,  or  could  have 
.  done  so  at  his  pleasure.  He  must  therefore  pay  rent,  unless  he 
can  show  that  he  was  prevented  from  taking  possession  by  some 
act  or  fault  of  the  lessor. — 1  Saun.  203,  Note  1;  Bellasis  v.  Bur- 
brick,  1  Salk.  208;  2  Chitty,  551,  Note. 

The  next  objection  is,  that  the  declaration  shows  a  lease  from 
Henry  B.  Holcombe  to  the  (defendants,  and  a  covenant  on  their 
part  to  pay  rent  to  the  plaintiff;  consequently  that  the  suit 
should  have  been  in  the  name  of  Holcombe,  -^nd  not  in  the  name 
of  the  Bank.    The  substance  of  the  allegation  is,  that  the  defend- 
ants covenanted  with  the  plaintiff  in  the  na^ie  and  by  the  de- 
scription of  Henry  B.  Holcombe,.  assistant  commissioner  of  the 
Branch  of  the  Bank  of  the  State  of  Alabama  at  Mobile,  whereby 
the  said   plaintiff    den^ised,  &c.,    the  defendants  agreeing  to 
pay  therefor  to  the  plaintiff  the  sum  pf  four  hundred  dollars,  &c. 
The  judgment  was  by  default,  and  the  question  is  whether  ac- 
,  cording  to  this  averment  the  plaintiffs  have  the  legal  right  to  sue 
for  the  rent.     I  adiJiit  the  rule  to  be,  that  when  a  deed  is  inter 
partes,  a  stranger  to  the  deed  cannot  sue  upon  it,  although  it 
contain  an  express  covenant  for  his  benefit.     Thus,  if  A.  of  the 
,  one  part  and  I?,  pf  the  other,  enter  into  a  covenant,  and  B.  binds 
himself  to  do  so^nething  for  C.'s  benefit;  C,  not  being  a  party 
;  to  the  instruraeiit,  cannot  sue  in  his  own  name  on  this  covenant, 
•  Jilthough  he  is,  to  be  exclusively  benefitted  by  its  performance. 
t-Chitty's  PI.  2-3,  and  cases  there  cited;  3  Bos.  &  Pull.  ;149, 
•^vVote  A.     But  I  cannot  believe  that  we  should,  accoi'ding  to^this 
,  declaration,  construe  the  covenant  to  be  between  Holcombe  and 
the  defendants,  with  an  undertaking  on  their  part  to  pay  rent  to 
the  plaintiff;  on  the  contrary,  the  covenant  is  alleged  to  be  the 
act  of  the  plaintiff,  in  the  name  of  Henry  B.  Holcombe,  assist- 
ant commissioner  of  the  Bank,  and  the  rent  is  to  be  paid  to  the 
plaintiff.     This,  at  the  most,  can  be  said  to  be  only  a  misnomer 
i<>f  the  corporation  in  the  contract  of  lease.     Can  the  defendants 
ra-vail  themselves  of  it  to  avoid  their  contract  1    The  authorities 
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ull  "ftgreo  in  this,  that  slight  mistakes  in  the  name  of  corpbra^ 
tions  will  not  avoid  their  deeds  or  grants. — See  the  cases  of  Tho 
Mayor  &  Burgesses  of  Lynno,  10  Coke,  vol.  5,  122-25  ;  Angell 
on  Corp.  170-71,  and  cases  there  cited.  And  in  the  case  of 
The  Culpepper  Society  v.  Diggcs,  6  Rand.  165,  it  wlas  said,  that 
mistakes  in  the  letters  or  syllables  of  the  name" of  the  corpora- 
tion shall  not  vitiate  the  deed.  I  am  not  able  to  extract  any 
other  principle  from  these  cases  than  this,  if  it  be  apparent  up- 
on the  face  of  the  deed  that  the  corporation  wag  intended  thero- 
by,' either  td  take  or  to  grant,  a  mistake  in  the  true  name  will 
not  vitiate  the  instrument.  Tliuj',in  the  ca.«c  of  The  President, 
Managers  &  Company  of  the  Berks  Si  Dauphin  Turn.  Road  v. 
Myers,  (3  S.  &  R.  12,  the  instrument  product^d  on  trial  con- 
taii^ed  a  covenant  with  the  Berks  &  Dauphin  Tu'rn.  Compdny. 
('."J.  Gihson  said,  "I  take  the  law  of  the  present  day  to  be, 
that  a  departure  from  the  strict' style  cf  the  corp*oration  will  not 
avoid  its  contracts,  if  it  substantially  appear  that  the  particular 
»;orporation  was  hitended ;  and  a  latent  ambiguitj*  may,  under 
proper  averments,  be  explained  by  parol  evidence  in  this,  as  in 
other  cases,  to  show  the  intention.'"  Again,  in  the  case  of  Ihe 
Now  York  African  Society  for  'Mutual  Relief  v.  Varick,  13 
.Johns.  38,  the  count  stated,  thait' the  defendants  by  thgir  certain 
writing  obligatory  ackiiowledgcd  "'themselves  held  and  firmly 
bound  unto  the  plaintilFs,  by  the  descripticn  cf  The  St&ndiD^ 
Committee  of  the  New'York  African  Society  for  Mutual  l^elicfl 
To  this  declaration  there  was  a  demurrer,  which  was  overruled!, 
on  the  ground  that  th6  obligation  w&s  to  the  corporation,  tjiough 
hy  an  improper  7ia)ne.  '  These  authorities,  I  think,  establish  the 
})rinciple  I  have  stated,  that  if  it  appear  from  the  deed  itself  that 
the  corporation  was  intended,  then  its  misdcscripticn  will  net 
avoid' it.  Aci3ordi))g  to  this  declaration, 'the  tease  is  under  the 
corporate  seal  of  'the  Bank,  and  the  money  is  to  be  paid  to  the 
Bank ;  but  the  demise  is  in  the  name*cf  ITeitry  B.  Holtombe,  as- 
sistant commissioner.  We  are  bound  to  know,  that  by  law  tlie  as- 
.sets  of  this  Bank  are  placed  in  the  hands  of  ^ommi^^sioners  who  ari; 
authorized  to  sell  or  lease  its  real  estate,  and  who  have  authcritvf 
to  appoint  an  assistant  commissicntr  to  aid  in  the  settlement  and 
adjustment  of  its  affairs ;  and  taking  into  considcraticn  these 
facts,  which  wc  must  know  as  matter  of  law",  I  think  it  sufficiently 
appears  that  the  Bahk  ftHs  intended'  to  !je'l-^nd  by  the  Icaio.  •    T, 
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however,  "wili  not  rest  my  judgment  safely  on  that  ground,  for 
there  is  another  which  is  more  satisfactory.  The  demise  is  al- 
leged to  have  made  been  by  the  plaintiff,  in  the  name  of  Holcombc, 
Hiiistant  commissioner  of  the  Bank  ;  the  solvcrulum  is  alleged  to 
be  to  the  plaintiff,  tliat  is,  to  the  Branfch  of  the  Bank  of  the  State 
vi  Alabama  at  Mobile.  Now,  if  it  were  admitted  that  the  lease  ■ 
eoxild  not  bind  the  plaintiff  at  law,  ytt  I  entertain  no  doubt  but  ■ 
it  could  be  reformed  in  equity  and  the  plaintiff  decreed  specifically 
to  perform  the  contract.  .Then  the'.rent  being  reserved  to  the 
])!aintiff  by  its  proper  name,  there  can  be  no  reason  why  the  suit 
slinnld  not  ba  sustained  in  the  namaof  the  Bank,  for  its  recovery. 

We  have  looked  into  the  supposed  irregularity  in  the  rendi- 
fiou  of  the  judgment,  but  wo  discover  none  that  can  avail  'tho.,< 
pljviutiffs  in  error, 

fjct  the  judgment  be  affirmed. 


GILLIS,  usK,  ac.  vs.  HOLLY.     , 

1.  '^'iie  attorney  of  the  successAil  party  is  emitlcJ  to  the'  tax  fee  in  {^ 
s'lit,  and  not  the  party  himself. 

Krror  to  the  Circuit  Court  of  Covington.  Tried  before  the 
1  Ion .  E .  Pickens ^i„ 

This  was  an  action  of  assumpsit  by  the  plaintiff  "in  error 
iigMttst  the  defendant,  to  recover  on  the  common  counts,  for  ser- 
vices rendered  as  an  attorney  and  counsellor  at  law.  The  plain- 
i.iffi's  witnesses  testified  th'at  his  services  were  worth  one  hundred 
doUars,  exclusive  of  the  tax  fees,  which  amounted  to  one  hun- 
dred and  thirty-five,  and  which  the  plaintiff  had  received.  The 
..(Mirt  charged  the  jury,  that  the  tax  fee  allowed  in  a  suit  does 
ijji  belong  to  the  attorney  in  the  case,  but  to  the  successful  par- 
(■.',  and  that  the  attorney  has  no  right  to  receive  it  and  appropri- 
iit.'it  to  his  ovtn  use  without  the  .consent  of  his  client.  The 
pl.iiiitlff  excepted  to  this  charge,  andnovr  assigns  it  as  error. 


f-«64  ALABAMA, 


Gillis,  use  &c.  v.  Holly. 


Watts,  Judge  &  Jackson,  for  plaintiff  in  error. 
Henry,  contra. 

COLEMAN,  J. — rThe  question  raised  for  our  decision  in  this 
,  <!ase  is,  who  is  entitled  to  the  fee,  usually  called  the  tax  fee,  col- 
lected of  the  unsuccessful  party  on  the  final  decision  of  a  cause 
in  a  court  of  record. 

The  act  of  1812  .declares,  "  that  the  clerks,  sheriffs  and  other 
oflficers  and  persons  hereinafter  named,  shall  be  entitled  to  de- 
mand and  receive  for  the  services  hereinafter  mentioned,  the  fees 
thereto  respectively  annexed,"  &c.,  and  in  the  same  act  coun- 
isellors  and  attorneys  at  law  are  allawed  the  fees  therein  named 
for  prosecuting  or  defending  suits. 

By  the  act  of  1815,  it  is  declared*' that  the  party  prevailing 
in  any  suit,  which  may  be  brought  in  any  of  the  courts  «f  this 
State,  shall  be  considered  as  entitled  to  the  tax  fee  allowed  the 
*ttorney,  and  recover  the  same  against  the  party  cast  in  the 
^uit." 

There  was  no  provision  in  the  first  a€t,  saying  from  whom  and 
ia  whose  name  the  attorney's  fees  should  be  collected,  and  wo 
think  the  last  act  »'as  intended  to  remedy  this  defect  and  not  re- 
peal the  first  act.  If  there  was  any  doubt  about  this  construc- 
tion of  the  acts,  we  ought,  certainly,  to  consider  it  as  fully  set- 
>tled  by  the  continued  practice  of  the  courts  of  this  State  for  the 
last  thirty  years,  to  give  the  tax  fees  to  the  attorney,  and  not  to 
it.he  client. 

The  court  below  erred  in  ruling  to  the  contrary,  and  the  judg- 
.  ment  must  be  reversed  and  the  cause  remanded.  * 
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SALTMARSII  v^.  BIRD,  Adm'r. 

1.  When  a  claim  ■against  an  insolvent  estate  has  been  rejected  by  the 
Judge  of  the  Orphans'  Court,  the  claim  cannot  be  re-investigated  by 
the  succeeding  Judge  of  Proljate,  if  any  of  the  creditoTs  object. 

2.  A  judgment  cannot  be  amended  nunc  pro  tunc,  at  a  subsequent  term, 
unless  there  is  some  matter  of  record  to  amend  by. 

3.  The  refusal  of  a  Judge  of  Probate  to  admit  a  person  elaiming  to  be 
a  creditor  of  an  insolvent  estate,  to  renew  the  litigation  after  a  final 
judgment  rejecting  his  claim,  is  not  such  a  judgment  as  will  author- 
ize a  writ  of  error. 

•Error  to  the  Coust  of  Probate  of  Mobile  Counly. 

The  plaintiff  in  error  filed  in  the  Orphans'  Court  a  claim 
against  the  estate  of  Thomas  Casej,  deceased,  which  had  been 
-declared  insolvent,  but  the  claim  on  final  hearing  was  rejected 
by  the  court.  At  a  subsequent  term  of  the  Court  of  Probate, 
the  plaintiff  moved  the  court  for  an  allowance  of  his  claim  and 
his  distributive  share  of  the  estate,  but  on  the  objection  of  some 
of  the  creditors,  the  claim  was  again  rejected.  It  appears  from 
the  bill  of  exceptions  that  this  motion  was  predicated  On  a  mem- 
orandum on  the  back  of  the  claim  in  the  handwriting  of  the  Judge 
of  the  Orphans'  Court,  showing  that  it  had  been  rejected  be- 
cause the  affidavit  of  the  claimant  was  made  before  a  justice  oi" 
the  peace,  and  the  plaintifi'  moved  to  amend  the  former  judg- 
ment nunc  pro  tunc  from  this  memorandum,  so  as  to  make  the 
record  show  the  reason  of  the  rejection  of  his  claim,  which  lao- 
tlon  the  court  refused  and  the  plaintiff  excepted. 

•'Hamilton,  for  plaintiff  in  error. 

Jones,  contra. 

CHILTON,  J. — A  final  judgment  rejecting  the  claim  of  the 
plaintiff  in  error  having  been  rendered  by  the  Orphans'  Court, 
it  was  not  competent  for  the  Probate  Judge  who  succeeded  to  the 
powers  of  the  Orphans'  Court  Judge,  to  treat  the  decree  of  his 
predecessor  as  a  nullity,  and  re-investigate  the  claim,  if  any  "of 
the  creditors  objected ;  for  they,  and  not  the  administrator,  weio 
4he  persons  "whose  mtcrest  was  to  be  affected  by  its  allowances 
43 
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the  estate  being  insolvent*    We  must  presume  the  record  of  th«  • 
former  judgment  correctly  sets  forth  what  was  considered  and 
decided  by  the  court.     This  rejects  the  claim  tn  limine,  audit' 
was  not  competent  for  the  judge  at  a  subsequent  term,  from  the: 
memoranda  in  the  handwriting  of  Judge  Cuthbert,  endorsed! 
on  the  back  of  the  note,  to  interpolate  by  amendment  nunc  pro 
t>mc  the  reason  for  the  former  judgment,  so  as  to  destroy  iti  ef- 
fect as  a  bar.     If  such  amendment  were  allowable  in  any  case,, 
it  is  well  settled  there  must  be  some  matter  of  record  to  amend 
I/y,  and  here  none  exists.     The  plaintiff,  in  error  had  no  stand- 
ing in  the  court  below,  and  the  refusal  of  the  court  to  admit  him 
to  renew  the  litigation  after  a  final  judgment  rejecting  his  claim, . 
is  not  such  a  judgment  as  authorizes  a.  writ  of.  error.  -  The  writ", 
must  consequently  be  dismissed. 


GARDNER,  ET  a'l.-vs.  GANTT  et  al. 

y 

1 ,  The  distributees  or.next  of  kin  can  maintain  no  suit  either  at  law  or'' 
in  equity,  for  the  mere  purpose  of  distribution,  until  letters  of  admin-* 
istratioii  have  been  granted  on  the  estate  of  the  decedent.  ' 

2.  The  statutes  of  this  State  have  changed  the  common  law  with  re-* 
spect  to  the  rights  of  executors,  and  an  executor  here  is  not  entitled;:. 
io  exercise  any  power  as  such,  until  he  has  been  duly  qualified  in  y 
the  manner  pointed  out  by  the  statutes.  I 

3  Hence,  if  an  executor  assents  to  a  legacy  before  letters  testamentary- 
have  issued  to  him.  his  assent  will  not  pass  the  legal  title,  nor  bind-. 
the  estate  which  he  represents. 

Error  to  the  Chancery  Court  of  Dallas.  Tried  before  the  • 
lion.  W..W.  Mason. 

The  bill  alleges  that  Robert  Gantt,  the  father  of  complain--, 
iints,  duly  executed  his  last  will  and  testament^  which,  after  hia^ 
death,  was  admitted  to  probate  in  the  proper  county.  By  saadi., 
will  the  testator  bequeathed  certain  slaves  to  his  wife  during  heir  j; 
lif }  or  widowhood,  with  remainder  to  complainants.  The  widow  ^ 
sold,  and  otherwise  disposed  of,  the.  slave?;^  and  some  of  theufc 
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are  alleged  to  be  in  the  possession  of  Gardner,  who  is  made  a 
defendant.  The  bill  also  alleges  the  death  of  the  widow,  and 
that  all  the  debts  against  the  decedent  were  fullj  paid.  The 
chancellor  sustained  bill,  and  granted  the  relief  prayed,  and  the 
defendants  are  now  plaintiffs  in  error. 

Lapsley  &  Hunter,  for  plaintiffs  in  error  : 

1.  The  legatees  or  distributees  of  Robert  Gantt  cannot  main- 
tain this  suit.  His  administrator  is  the  only  proper  party  com- 
plainant.—Farley  V.  Farley,  1  McCord's  Ch.  R.  506 ;  Hall  v. 
Andrews,  17  Ala.  40  ;  Kelly  v.  Kelly,  9  ib.  908  ;  Upchurch  v. 
Nosworthy,  12  ib.  532  ;  Cleveland  v.  Chandler,  3  Stew.  489  ; 
2  Williams  on  Executors,  843. 

2.  A  decree  in  this  case  Avould  be.no  protection  to  the  defen- 
dants against  another  suit  by  the  administrator,  in  whom  the  le- 
gal title  is  vested.  The  averment  that  there  are  no  outstanding 
debts  cannot  cure  the  defect,  for  the  defendants  here  are  not  the 
proper  parties  to  contest  that. 

Williams  &  Campbell,  contra: 

1 .  The  rule  that  an  executor  must  assent  to  a  legacy  is  inten- 
ded for  the  protection  of  the  executor  himself  and  the  creditors 
of  the  estate.  But  in  this  case  the  debts  are  shown  to  be  paid^ 
and  there  is  no  use  for  an  administration,  unless  for  the  purpose 

.  of  making  distribution  ;  and  that  is  also  unnecessary,  because 
distribution  is  made  by  the  will  itself.  In  Andrews  v.  Hunne- 
man,  (6  Pick.  R.  126,)  it  is  laid  down  that  a  legatee  cannot  main- 
tain an  action  for  a  legacy,  until  it  appears  that  there  are  assets 
6ufficient  to  pay  the  debts,  unless  the  executor  assents  to  the 
legacy.  The  plain  inference  from  this  is,  that  when  it  is  affirm- 
atively shown  that  the  assets  are  sufficient  to  pay  the  debts,  an 
action  may  be  maintained,  although  the  executor  does  not  assent 
10  the  legacy.  Even  if  it  were  true  that  an  executor  can  main- 
tain trespass  or  trover  against  a  legatee,  who  takes  or  retains 
property  specially  bequeathed  to  bim,  without  the  executor's  as- 
sent, it  does  not  follow  that  any  one  else  can  make  the  same  ob- 
jection. The  cases  of  Upchurch  v.  Norsworthy,  12  Ala.  532, 
and  Farley  v.  Farley,  1  McCord's  Ch.  R.  506,  were  contests  be- 
tween the  legatee  and  the  personal  reprcseniative. 

2.  The  assent  of  the  executor  will  be  presumed  from  circum- 
stances, because  the  law  wil!  presume  that  he  has  done  hie  duty  j 


G68  ALABAMA. 


Gardner  et  al.  v.  Gantt  et  al. 


as  when  an  executor  dies  after  the  debts  are  paid,  but  before  the 
legacies  are  satisfied  ;  or  when  a  legatee  possesses  himself  of  th« 
property,  and  retains  it  without  complaint  from  the  executor. — 
2  Williams  on  Executors,  1180.  A  person  who  is  appointed 
executor  may  assent  to  a  legacy  before  he  proves  the  will. — 1 
ib.  240 ;  2  ib.  1182.  Even  if  he  should  afterwards  die  without 
proving  the  will,  his  assent  will  be  effectual. — 1  ib.  241 ;  8  Sim. 
1)7.  Assent  will  be  presumed  from  long  acquiescence,  or  from 
arty  other  act  in  the  course  of  administration  from  which  it  may 
be  inferred. — 2  Williams  on  Ex.  1183-4.  In  this  case  the  ex- 
ecutrix took  possession  of  the  property,  and  enjoyed  the  life  es- 
tate. Acquiescence  by  the  executor  in  the  possession  of  one 
who  has  a  specific  legacy  at  the  testator's  death  vests  the  lega- 
cy without  a  formal  assent,  if  the  assets  are  sufficient  for  the 
payment  of  the  debts.—See  6  Pick.  R.  126  ;  2  Hill's  (S.  C.) 
R.  522  ;  1  Dev.  &  Bat.  72.  In  this  case  some  of  the  legatees 
had  possession  before  the  death  of  the  executrix,  and  this  is  suf- 
ficient evidence  of  assent. 

3.  Was  the  widow  in  fact  so  far  executrix  as  to  enable  her  to 
give  an  assent  that  would  be  binding  1  She  did  not  disclaim  or 
renounce  the  trust,  but  simply  failed  to  qualify.  With  respect 
to  the  acts  which  will  be  sufficient  to  compel  the  executor  to 
take  probate,  the  authorities  lay  down  two  general  rules:  1. 
Whatever  acts  show  an  intention  on  his  part  to  take  upon  him- 
self the  executorship  will  amount  to  an  administration.  2. 
W'hatever  acts  will  make  a  man  executor  de  son  tort,  will  also 
be  deemed  an  election  of  the  executorship. — 1  Will,  on  Ex.  228, 
If  the  executrix  acted  in  such  a  way  that  a  court  of  chancery 
would  compel  her  to  execute  the  will,  then  will  her  assent  be 
presumed  for  the  protection  of  the  legatees. 

DARGAN,  C.  J. — The  distributees  or  next  of  kin  can  main- 
tain no  suit,  either  at  law  or  in  equity,  for  the  mere  purpose  of 
distribution,  until  letters  of  administration  have  been  duly  gran-^ 
ted  upon  the  estate  of  the  deceased.  This  principle  is  well  set- 
tled by  authority,  but  even  without  decided  cases,  no  other  rule 
could  obtain,  for  the  reason  that  the  law  casts  the  title  to  all  tho 
personal  estate  of  the  decedent  upon  his  personal  representative, 
Ijt  is  true  that  he  holds  the  title  as  trustee  to  pay  the  debts,  iu 
the  first  instance,  and  then  to  make  disLi-ibutionucccr ding  to  lL\» 
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statute  amongst  those  entitled.  But  until  letters  of  administra- 
tion have  been  granted,  the  legal  title  cannot  be  brought  before 
the  court,  and  therefore  it  cannot  be  bound  by  a  decree ;  nor  can 
the  court  see  that  the  trusts  have  been  executed.  For  instance, 
if  the  next  of  kin  should  file  their  bill  for  distribution  and  a  de- 
cree should  be  rendered,  it  could  not  bind  the  adminiatrator  who 
might  be  afterwards  appointed  ;  nor  would  such  a  decree  aiford 
the  slightest  protection  to  those  against  whom  it  might  be  ren- 
dered, as  against  the  claims  of  the  administrator.  In  the  case 
of  Bradford  v.  Felder,  (2  McCord's  Ch.  R.  168,)  the  question 
was,  whether  the  next  of  kin  could  file  a  bill  in  equity  for  the  re- 
4;overy  of  property,  no  administration  having  been  granted  on 
the  estate  of  the  deceased.  The  Court  of  Appeals  of  South 
Carolina  held  that  they  could  not.  In  the  case  of  Taylor  v. 
Brooks  (3  Dev.  &  Bat.  139,)  the  question  was,  whether  the  next 
of  kin,  before  final  distribution,  could  maintain  detinue  for  a 
slave,  the  administrator  having  died  before  the  full  and  com- 
plete administration  of  the  estate.  The  Supreme  Court  of  North 
Carolina  held  that  they  could  not.  In  the  case  of  Alexander  v. 
Stewart  et  al.,  (8  Gill  &  John.  226,)  the  question  was,  whether 
property  remaining  in  specie,  and  which  was  left  unadministered 
by  the  executor  who  had  died,  could  be  recovered  by  the  distrib- 
utees by  bill  in  equity,  it  appearing  that  there  were  no  debts 
against  the  estate  of  the  testator.  The  Court  of  Appeals  of 
Maryland  held  that  it  could  not. 

With  these  decisions  I  am  entirely  satisfied ;  for  it  is  the  ob- 
ject of  all  courts,  especially  courts  of  equity,  to  put  an  end  to 
litigation,  and  to  protect  those  who  may  be  compelled  to  obey 
their  decrees  ;  but  if  the  legal  title  is  not  before  the  court,  no  de- 
cree can  be  rendered  that  will  bind  it,  nor  will  the  performance  of 
the  decree  by  the  defendant  afford  him  any  protection.  Instead, 
therefore,  of  ending  litigation  and  binding  the  rights  of  the  par- 
ties, if  courts  of  equity  wei'c  to  proceed  at  the  suit  of  the  dis- 
tributees, without  having  the  title  of  the  administrator  before 
them,  their  judgments  might  become  the  sources  of  litigation 
and  injustice. 

But  it  is  argued  that  this  rule  will  not  apply  to  legatees,  al- 
though no  letters  testamentary  have  been  granted  to  tlie  execu^ 
tor,  nor  lettei's  of  administration  with  the  will  annexed  to  any 
other  person,  because  the  executor  may  assent  to  the  legac}'  be- 
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fore  the  probate  of  the  will  or  the  grant  of  letters  testamentary 
to  him,  and  that  this  assent  will  give  the  legatee  a  perfect  title  to 
the  legacy,  and  he  may  sue  in  respect  to  it,  either  at  law  or  in 
equity,  as  the  case  may  require.  In  England  it  is  true  that  the 
executor  derives  his  title  and  authority  from  the  will,  and  there- 
fore if  he  assent  to  a  legacy  even  before  probate,  and  should  die 
without  taking  out  letters  testamentary,  nevertheless  his  assent 
shall  stand  firm,  and  the  legatee's  title  will  be  perfect. — 1  Will, 
on  Ex.  160.  But  in  this  State  it  has  been  long  settled,  that  our 
statutes  have  changed  the  common  law  in  this  respect,  and  the 
executor  here  is  not  entitled  to  exercise  any  power  as  such,  until 
he  has  been  qualified  to  act  in  the  mode  pointed  out  by  the  stat- 
utes.— Cleavland  v.  Chandler,  3  Stew.  489.  Hence  it  follows 
that  until  letters  testamentary  have  issued  to  him,  he  can  give  no 
assent  to  a  legacy  that  will  pass  the  legal  title,  nor  bind  the  es- 
tate which  he  represents  ;  for  his  authority  is  not  with  us,  as  in 
England,  derived  solely  from  the  will,  but  from  his  letters  testa- 
mentary. Applying  these  general  rules  to  the  bill  and  the  proof, 
it  is  clear  that  the  complainants,  whatever  may  be  their  ultimate 
rights,  cannot  recover  in  this  suit. 

The  bill  alleges  the  making  of  the  will,  and  shows  the  charac- 
ter of  the  legacies.  It  also  is  averred  that  the  will  was  admit- 
ted to  probate,  but  the  bill  does  not  allege  that  letters  testamen- 
tary were  ever  taken  out  by  the  executrix,  or  that  letters  of  ad- 
ministration were  ever  granted  to  any  one ;  nor,  indeed,  that  tljo 
executrix  ever  assented  to  the  legacy.  The  proof  too  wholly  fails 
to  show  that  letters  testamentary  or  of  administration  were  ever 
granted  upon  the  estate  of  the  testator.  Under  such  allega- 
tions and  proof  no  relief  can  be  had,  for  the  legal  title  to  the 
property  is  not  before  the  court,  and  no  binding  decree  can  b« 
rendered  in  reference  to  it.  Nor  is  the  view  we  have  taken  of 
this  case  inconsistent  with  the  case  of  Vanderveer  v.  Alston  et 
al.  (16  Ala.  494.)  In  that  case  the  legal  title  was  before  the 
court,  and  the  decree  was  binding  on  the  administrator  as  well  aus 
t'le  distributees.  We  are  entirely  satisfied,  that  according  to 
the  well  settled  principles  of  equity,  no  relief  can  be  granted  in 
this  suit,  neither  according  to  the  bill,  nor  the  proof. 

The  decree  must  therefore  be  reversed  and  the  bill  here  di.-?- 
missed ;  but  it  will  be  without  prejudice  to  another  suit  properly 
brought. 
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McCLELLAN  vs.  ALLISON. 

:i.  When  a  judgment  is  rendered  by  a  justice  of  the  peace  and  the  case 
is  taken  by  certiorari  to  the  Circuit  Court,  the  certiorari  should  not  be 
dismissed  because  the  penalty  of  the  bond  is  less  than  the  amount 
prescribed  by  the  order  of  the  judge  by  whom  the  writ  was  granted. 

Error  to  the  Circuit  Court  of  Talladega.     Tried  before  the 
/'Hon.  Nathan  Cook. 

WooixvvARD,  for  plaintiff  in  error. 

Shelly,  contra. 

COLEMAN,  J. — Allison  recovered  a  judgment  against  Mc- 

'  Clellan,  before  a  justice  of  the  peace,  and  the  latter  carried  the 

case  by  certiorari  into  the  Circuit  Court.     The  certiorari  wa? 

dismissed  by  the  court  on  the  motion  of  Allison,  by  his  counsel, 

;  as  the  judgment  recites,  "for  irregularities." 

In  Carter  v,  Pickard,  11  Ala.  673,  it  was  decided  that  an  ap- 
peal from  a  justice  of  the  peace  should  not  be  quashed  for  a  de- 
fect in  the  bond,  unless  the  appellant,  wpon  being  required  by 
;  the  court,  fails  or  refuses  to  execute  a  perfect  one.     The  only 
■  irregularity  we  have  been  enabled  to  detect  in  the  case,  is,  that 
?the  penalty  of  the  bond  is  for  a  less  amount  than  was  required 
by  the  order  of  the  judge  granting  the  certiorari.     It  does  not 
■appear  that  McCIellan  failed  or  refused  to  give  a  perfect  bond, 
/and  consequently  the  court  erred  in  dismissing  the  case,  and  the 
; judgment  is  reversed  and  the  cause  remanded. 
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1.  Expenses  properly  incurred  by  a  trustee  in  the  execution  of  his  du- 
ties as  such  are  a  charge  or  lien  upon  th«  trust  estate,  and  the  cesUih 
que  trust,  or  their  assigns,  cannot  compel  l»im  to  couvey  in  equity 
until  his  demands  against  the  estate  are  satisfied. 

•i.  But  persons  who  are  employed  by  the  trustee,  in  and  about  the  htl^ 
siness  of  the  trust  property,  mupt  look  to  him  personally  for  payment, 
and  cannot  proceed  directly  against  the  trust  fund. 

(Dargan,  C.  J.,  dissented  from  the  second  point  of  this  case,  and  ad- 
hered to  the  decision  in  Coopwood  etal.  v.  Wallace,  12  Ala.  790.) 

3.  Cestuis  quetrust  for  life,  who  are  in  possession  of  the  trust  estate,  are 
liable  for  all  current  expenses  attending  the  enjoyment  of  the  pro- 
perty, and  such  expenses  constitute  no  charge  upon  the  corpus  of 
the  trust. 

Error  to  the  Chancery  Court  of  Dallas.     Tried  before  iJie 
Hon.  W.  W.  Mason. 

The  bill  alleges  substantially,  that  Lawrence  E.  Dawson  and 
Mary  W.  his  wife,  executed  an  ante-nuptial  agreement  in  1826, 
in  the  State  of  South  Carolina  where  they  then  resided,  by  which 
the  property  of  the  wife  was  conveyed  to  trustees  for  the  joint 
ase  and  benefit  of  the  husband  and  wife  during  their  joint  lives, 
and  then  for  the  use  and  benefit  of  the  survivor,  during  his  or 
her  life,  with  remainder  to  the  issue  of  the  marrriage.  The 
property,  however,  was  not  to  be  subject  to  the  husband's  debts, 
and  if  any  of  his  creditors  attempted  to  subject  it  to  the  satis- 
faction of  their  debts,  his  interest  was  to  cease  immediately. 
The  bill  further  alleges  that  the  control  of  the  trustees  was 
merely  nominal,  and  they  permitted  Dawson  to  have  the  entire 
management  of  the  whole  trust  property ;  that  in  1842  Dawson 
and  his  wife  removed  to  Alabama,  and  brought  the  whole  pro- 
perty with  them,  which  they  invested  in  a  plantation  in  Lowndes 
county,  and  negroes  and  other  personal  property  ;  that  Dawson 
continued  to  exercise  the  entire  control  of  the  property,  and 
;nade  all  contracts  relating  to  its  business ;  that  he  employed  the 
<;omplaiuant  as  overseer  of  the  plantation  during  the  years  1845,  • 
1846  and  1847;  that  the  trustees  remained  in  South  Carolina, 
and  in  1847,  on  the  application  of  Dawson  and  wife,  Dawson 
und  one  Hamilton  were  appointed  trustees  in  their  stead  by  the 
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Circuit  Court  of  Lowndes  county.  The  death  of  Dawson  and 
the  insolvency  of  Hamilton  are  also  averred.  It  is  insisted 
in  the  bill,  either  that  Dawson  had  such  an  interest  in  the  trust 
property  under  the  deed  as  authorized  him  to  employ  persons  to 
perform  services  necessary  for  the  protection  and  interest  of  the 
estate,  or  that  he  Avas  the  agent  of  the  trustees.  Mrs.  Dawson 
and  her  three  children,  the  issue  of  the  marriage,  are  made  de- 
fendants, and  the  prayer  of  the  bill  is  that  the  complainanf*. 
demand  for  services  rendered  as  overseer  may  be  declared  a 
charge  on  the  trust  estate,  and  the  trust  property  condemned  for 
the  satisfaction  thereof,  and  for  this  purpose  that  a  portion  of 
the  property  may  either  be  sold,  or  placed  in  the  hands  of  a  re- 
ceiver and  the  rents  and  profits  applied  to  its  satisfaction.  It  is 
unnecessary  to  notice  the  answers  or  evidence,  as  the  bill  wa» 
dismissed  for  want  of  equity. 

The  death  of  Mrs.  Dawson  does  not  anywhere  appear  in  the 
record,  but  it  was  admitted  by  the  counsel  who  argued  the  case 
in  the  appellate  court  that  she  died  pendente  lite. 

Lapsley  &  Hunter,  for  plaintiflF  in  error : 

1.  The  liability  of  the  trust  property  to  these  debts  in  equity 
must  be  determined  by  the  laws  of  Alabama,  there  being  no  proof 
on  that  point  as  to  the  law  of  South  Carolina. — Bender  v.  Rey- 
nolds, 12  Ala.  446;  Inge  v.  Murphy,  10  ib.  885. 

2.  Complainants  have  no  remedy  at  law.  Dawson,  the  hus- 
band, had  no  interest  in  the  trust  property  subject  to  execution; 
besides,  he  was  insolvent,  without  property,  and  so  died. 

3.  It  is  clear  that  there  was  no  such  contracting  of  these  debts 
by  the  husband  and  father,  (who  was  the  sole  agent,)  upon  his 
own  exclusive  credit,  as  would  preclude  recourse  on  the  tmist 
property.— See  2  Smith's  Lead.  Cases,  212,  m.;  Ib.  296,  T, 
and  Notes  of  Hare  &  Wall,  to  the  last  case;  Raymond  v.  Crown 
&  Eagle  Mills,  2  Mete.  319;  Upton  v.  Gray,  2^Greenl.  R.  384; 
Thompson  Y.  Davenport,  9  Barn.  &  Cress.  78 ;  Coopwood  v. 
Wallace,  12  Ala.  791 ;  Cleveland  v.  Walker,  11  ib.  1058. 

4.  Both  on  principle  and  authority,  it  is  clear  that  the  trust 
property  is  liable  for  these  debts. — Clancy  on  Rights,  &c.,  from 
p.  331  to  337;  Bell  on  Hus.  &  Wife,  513  to  522 ;  2  Story's  Eq. 
.Ju.,  from  1396  to  1492  ;  Jaques  y.  Methodist  Church,  17  .Johns. 
548;  Dyett  v.N.  A..  Coal  Co.,  20  Wend.  570;  Davis  v.  May- 
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jnard,  9  Mass.  242 ;  Dunham  v.  Day,  15  Johns.  555;  Story  on 
Ag.  126,  §  162,  and  Notes,;  Clark's  Ex'r  v.  Ramsoyk,  0 
Cranch,  153;  Greening  v.  Sheffield,  Minor  R.  276;  McEldery  v. 
McKinzie,  2  Por.  33  ;  Forest  &  Wife  v..  Robinson,  4  ib.  44 ; 
Sadler  v.  Houston,  4  ib.  204;  Hoot  v.  Sorell,  11  Ala.  886;  Coop- 
wood  V.  Wallace,  12  ib,  791 ;  Cruchfield  v..  Haynes,  14  ib.  49; 
^lontandin  &  Co.  v.  Deas,  14  ib.  33;  Bradford  v.  Greenway,  17 
ib.  797;  2  Sup.  U.  S.  Dig.  484,  §  206 ;  Bracken  v..  March,  4 
Miss.  74. 

Gayle  &  Evans,  contr-a: 

1.  The  construction  and  interpretation  of  a  contract,  as  well 
as  its  validity,  must  be  governed  by  the  law  of  the  place  where 
it  was  made. — 10  Ala.  885;  17  ib.  636.  And  the  modification 
of  the  oomraon  law  by  the  judicial  decisions  of  a  sister  State 
may  be  proved  by  the  reports  of  adjudicated  cases,  and  by  the 
testimony  of  men  learned  in  her  laws. — 10  ib.  885. 

2.  A  married  woman  cannot  charge  her  separate  estate  with 
the  payment  of  debts,  even  if  contracted  for  the  use  of  herself 
and  of  her  separate  property,  unless  in  the  mode  prescribed  in 
the  settlement.— 7  Paige,  9;  2  Strob.  Eq.  235;  3  Eq.  (S.  C.)  R. 
455;  3  Richardson,  463;  17  Ala.  636;  12  ib.  798;  2Story'sEq. 
Ju.,  §  l40l.  The  cases  cited  from  the  South  Carolina  Report:-! 
are  proof  of  themselves  of  the  laws  of  that  State. 

3.  The  wife's  separate  estate  generally  is  not  liable  for  the 
expenses  of  herself  and  family.  The  husband,  if  able,  is  bound 
to  support  his  family,  and  if  debts  are  contracted  by  him  for 
himself  and  family,  and  the  credit  given  to  him,  neither  the  sep- 
arate estate  of  the  wife,  nor  the  remainder  to  the  children,  is  lia- 
ble for  such  debts,  even  though  the  husband  prove  insolvent. — 2 
Hill's  Ch.  R.  234. 

4.  Persons  who  deal  with  a  trustee  must  do  so  on  his  own  in- 
<lividual  credit,  and  not  on  the  credit  of  the  trust  estate.  They 
-are  the  creditors  of  the  trustee,  and  not  of  the  estate. — 2  Hill's 
'Ch.  R.  234.     The  equity  of  a  creditor  to  render  a  trust  estate 

liable  for  his  debt  is  that  he  has  advanced  his  money  or  given 
•his  credit  to  effect  the. objects  of  the  trusts. — Ib. 

5.  The  terms  of  the  deed  vest  the  use  in  the  husband  during 
.«overture.— Bender  v.  .Reynolds,  12  Ala.  446;  Ib.  42,;  Ib.  630. 
.*^.  Each  estate,  or  term  inihe  property,  must  bear  its  own 
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■charges. — 1  HilPs  Ch.  R.  232.  Mrs.  Dawson  has  died  since 
the  institution  of  this  suit,  and  the  property  has  passed  under 
the  deed  to  her  children. 

CHILTON,  J. — We  may  concede,  for  the  purposes  of  this 
decision,  that  Col.  Dawson  was  the  agent  of  the  trustees  to  take 
<;harge  of  this  property,  after  its  removal  to  this  State  froM^ 
South  Carolina,  and  that  Mrs.  Dawson  had  bound  herself  for 
the  payment  of  the  demand  due  to  the  plaintiff  in  error,  as  wages 
for  overseeing  the  property  for  three  years,  under  the  contract 
of  employment  entered  into  between  him  and  Dawson  ;  and  yet 
we  are  of  opinion  that  under  the  circumstances  of  this  case,  as 
presented  by  the  record,  the  plaintiff  in  error  is  not  entitled  to 
the  relief  which  he  seeks. 

The  bill  prays  that  relief  may  be  granted  from  the  corpus  of 
the  trust ;  that  the  property  be  hired  out,  or  enough  of  it  sold 
to  satisfy  the  plaintiff's  demand.  Without  stopping  to  inquire 
v/hether  the  services  rendered  by  the  plainiiff  in  error  would,  if 
rendered  by  the  trustees  themselves,  have  constituted  a  valid 
<;harge  in  their  favor  against  the  property,  let  us  inquire,  upon 
the  hypothesis  that  it  would,  whether  the  employment  by  the 
trustees  could  confer  upon  the  plaintiff  a  right  to  go  into  a  court 
of  equity  for  satisfaction  out  of  the  trust  fund.  This  is  a  highly 
important  question,  and  although  we  do  not  conceive  it  one  of 
any  difficulty,  wo  have,  nevertheless,  given  it  a  very  maturt; 
consideration,  both  as  to  the  principle  upon  which  it  turns,  and 
the  authorities  in  support  of  the  view  we  have  felt  constrained 
to  take  of  it. 

We  may  safely  lay  it  down  as  the  general  rule,  that  expenses 
properly  incurred  by  a  trustee  in  the  execution  of  his  office  as 
such,  are  treated  by  the  court  as  a  charge  or  lien  upon  the  es- 
tate, and  the  cestuis  que  trust,  or  their  assigns,  cannot  coniptl 
the  trustee  to  convey  in  equity  without  a  previous  satisfaction  of 
all  the  trustee's  just  demands.  Does  this  equitable  right  ex- 
tend to  the  agents  of  the  trustees  1  In  the  event  of  the  death 
or  insolvency  of  such  trustee,  can  those  employed  by  him  go  im- 
mediately upon  the  trust  fund  for  payment  ] 

In  Worrall  v.  Harford,  8  Ves.  4,  the  question  now  under  con- 
sideration appears  for  the  first,  and,  so  far  as  I  have  been  ena- 
bled to  discover,  the  only  time  directly  presented  to  the  Englisli 
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Court  of  Chancery.  That  was  a  bill,  by  a  solicitor,  claiming 
80/.  9s.  3il.,  for  a  balance  due  to  hina  for  services  rendered  at* 
such,  in  the  matter  of  the  trust  estate  upon  the  retainer  of  the 
trustees.  The  plaintiif  insisted  that  his  demand  should  not  be 
considered  a  simple  contract  debt,  as  by  the  deed  creating  the 
^mst  it  was  provided,  that  the  trustees  should,  out  of  the  mo- 
^mcs  to  come  to  their  hands,  pay  and  discharge  the  expenses  of 
the  commission  of  bankruptcy  which  was  sued  out,  and  all  costs 
and  charges  of  the  deed,  and  also  all  other  incidental  charges 
and  expenses  relating  to  the  execution  of  the  trusts  thereof;  and 
that  the  trustees  should  pay  and  re-imburse  themselves  all  their 
costs  and  charges  relative  thereto ;  and  that  therefore  his  de- 
mand ought  to  be  considered  as  a  specialty  debt ;  and  that  he 
had  a  lien  on  the  trust  estate  for  his  costs  and  charges.  The 
bill  further  charged,  that  one  of  the  trustees  had  died,  the  others 
had  never  made  a  final  settlement  and  dividend  of  the  trust  fund, 
and  had  refused  to  pay  the  plaintiif.  The  plaintiff  prayed  to  be 
declared  a  creditor  under  the  trust  deed,  for  the  amount  of  his 
bills  of  fees,  and  for  an  account  of  the  trust  fund  in  the  hands  of 
the  trustees,  and  that  they  be  decreed  to  pay  the  sum  demanded 
to  the  plaintiff.  It  was  admitted  by  the  counsel  on  both  sides, 
that  this  was  the  first  instance  of  an  attempt  to  assert  such  an 
equity.  The  Lord  Chancellor,  (Eldon,)  after  stating  that  it  was 
admitted  that  the  bill  was  a  perfect  novelt}'^,  and  that  it  was  im- 
plied in  every  instrument  creating  a  trust,  that  the  trustee  should 
be  re-imbursed  all  charges  and  expenses  incurred  in  the  execu- 
tion of  the  trust,  proceeded  to  remark,  "  That  it  would  be  strange 
from  that  implication  to  conclude  that  the  persons  employed  by 
them  are  therefore  creditors  of  the  trust  fund.  I  doubt  very 
much,"  says  he,  "and  desire  not  to  be  understood  to  admit, 
that,  even  if  the  trustees  are  charged  not  to  be  solvent,  those 
persons  may  come  upon  the  trust  fund."  He  concludes  by  say- 
ing, that  it  did  not  follow  because  the  trustees  were  indemnified 
by  the  deed  from  the  charges  apd  expenses,  that  the  persons 
having  a  personal  demand  against  them  for  those  charges  and 
expenses  should  be  creditors  upon  the  fund ;  but  that  such  a 
determination  would  be  most  mischievous.  This  case  seems  to 
be  regarded  by  the  elementary  writers  as  settling  the  law  upon 
this  point.  Mr.  Lewin  says,  "Although  the  trustees  themselves 
are  creditors  upon  the  trust  fund  for  the  amount  of  their  cxpen- 
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ses,  the  persons  who  are  employed  by  them  as  solicitors,  survey- 
ors, &c.,  have  no  such  lien,  except  it  may  be  in  some  special 
case." — Lewin  on  Trusts  &  Trustees,  454-5.  The  only  case 
cited  by  the  author  as  an  exception  to  the  settled  rule,  is  Law- 
less V.  Shaw,  Lloyd  &  Goold,  154.  In  that  case,  however,  the 
testator  by  his  will  expressed  his  particular  desire  that  the  plain-^ 
tiff  should  be  continued  by  his  executors  and  the  person  who  was  to 
be  entitled  to  the  perception  of  the  rents  and  profits  of  certain  real 
estate,  in  the  receipt  and  management  thereof,  and  that  they  should 
employ  and  retain  him  in  the  receipt,  agency  and  raanagemenl 
of  all  such  other  lands  as  should  be  purchased  in  pursuance  of 
the  provisions  of  the  will,  at  the  usual  fees  allowed  to  agents, 
said  Lawless  having  acted  for  the  testator  in  that  capacity  from 
the  time  the  estate  was  acquired  by  him.  So  that  it  is  manifest, 
in  that  case  it  became  a  grave  question  whether  Lawless  was 
not  entitled  to  such  agency  and  the  consequent  fees  under  the 
will,  which  of  course  would  have  given  him  a  right  to  proceed 
against  the  fund  for  compensation,  instead  of  looking  to  the  trus- 
tees. The  Lord  Chancellor  of  Ireland  (Plunket)  at  first  decided 
that  this  constituted  but  a  recommendation  for  the  continuance 
or  employment  of  Lawless,  and  being  precatory,  conferred  no 
right  upon  him,  except  at  the  pleasure  of  the  party  recommended 
to  employ  him. — Lloyd  &  Gr.,  165,  N.  Upon  a  re-hearing, 
Lord  Chancellor  Sugden  made  a  different  decree,  (lb.  170,)  but 
the  House  of  Lords  reversed  the  latter,  and  decreed  in  accord- 
ance with  the  views  of  Lord  Plunket. — 5  Clark  &  Finn.  129. 
So  that  this  case  could  hardly  be  regarded  as  an  exception  1o 
the  rule. 

Mr.  Lewin,  (p.  455,)  upon  the  authority  of  Lord  Eldon,  in 
Worrall  v.  Harford,  supra,  asserts  the  proposition  broadly,  that 
although  there  be  an  express  declaration  by  the  settler,  that  the 
■trustee  shall  in  the  first  place  pey  the  expenses  of  the  trust,  and 
although  the  trastees  themselves  be  charged  to  be  insolvent,  the 
agent  or  solicitor  of  the  trustee  has  no  equity  as  against  the  trust 
fund,  and  that  it  would  be  a  mischievous  principle  to  hoid  that 
every  person,  with  whom  the  trustees  had  incurred  a  just  and 
fair  demand,  might  sue  the  trustees  and  come  for  an  account  of 
ihe  whole  administration. 

Speaking  of  the  lien  which  the  trustee  has  for  expenses  in- 
curred upon  the-trust  estate  in  their  hands,  Mr.  Hill,  in  his  work 
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on  Trustees,  (p.  567,)  says,  "  This  privilege  does  not  in  general 
♦;xtend  to  solicitors  or  other  persons  employed  by  the  trustees  ^ 
find  such  persons  will  be  confined  to  their  personal  remedy  against 
the  trustee  by  whom  they  were  employed."  It  appears,  how- 
ever, that  any  part  of  the  estate  which  may  be  actually  realized 
or  recovered  by  the  suit  in  which  the  solicitor  was  employed,  will 
%e  subject  to  his  lien  for  the  costs  of  the  suit. — See  also,  10  En- 
Ch.  R.  454  ;  Bozon  v.  Bolland,  4.M.  &  Cr.  354 ;  Hall  v.  Laver,. 
1  Hare,  578,  cited  by  Hill  on  Trustees,  567.  These  authorities 
may  suffice  to  show  that  the  agent  has  no  equity  against  the 
estate,  but  must  go  against  his  employer.  But  we  are  told  that 
the  case  of  Coopwood  et  al.  v.  Wallace,  12  Ala.  790,  is  opposed 
to  this  view.  We  have  examined  that  case  with  much  care,  and 
a  majority  of  the  court,  although  very  reluctant  to  depart  from 
decisions  which  may  be  supposed  to  have  influenced  the  institu- 
tion of  subsequent  suits  analogous  to  it  in  their  facts,  are  nev- 
ertheless constrained  from  their  views  of  the  law,  and  the  evil 
consequences  to  which  the  doctrine  asserted  in  the  second  head 
note  of  that  case  would  lead,  distinctly  to  declare  their  disappro- 
bation of  it.  To  hold  that  persons  employed  by  an  administra- 
tor or  trustee,  may,  if  such  trustee  is  insolvent,  proceed  at  once 
in  equity  to  recover  their  fees  out  of  the  trust  fund  or  estate,  al- 
though such  fees  may  not  have  been  allowed  the  trustee  in  the 
settlement,  would  be  most  mischievous  in  its  tendency,  as  in- 
volving estates  in  much  embarrassment  and  cost,  requiring  as 
many  accountings  between  the  estate  and  the  trustee  as  ther« 
are  demands  created  by  him  for  the  supposed  benefit  of  the  es- 
tate, and  which  he  fails  to  pay.  We  say  nothing  of  the  right  of 
the  party,  after  he  has  exhausted  his  legal  remedy  against  the 
trustee,  to  proceed  in  equity  to  subject  an  equitable  demand  which 
the  trustee  may  have  against  the  estate.  Neither  the  case  of 
Coopwood  V.  Wallace,  nor  the  case  at  bar  requires  us  to  express 
an  opinion  on  this  point.  All  we  now  decide  is,  that  those  em* 
ployed  by  the  trustee  must  look  to  the  trustee,  and  cannot  pro- 
ceed at  once  against  the  trust  fund  for  payment.  Such  expenses 
mast  be  settled  bstween  the  estate  and  the  trustee,  which  settle- 
ment, if  it  must  be  made  in  equity,  can  be  effected  by  one  suit, 
whereas  the  contrary  doctrine  would  exhaust  many  estates  in 
cost  and  expenses,  in  litigating  demands  asserted  against  them 
which  require  in  each  case  an  accounting  between  the  estate  and 
the  trustee,  so  as  to  eviscerate  a  fund  for  their  satisfaction. 
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There  are  nirmerous  cases  of  our  own  court  holding  that  where^ 
an  administrator  makes  a  contract  as  administrator,  he  bind» 
himself  and  not  the  estate,  when  the  contract  is  attempted  to  be 
enforced  at  law,  and  the  judgment,  upon  a  declaration  averring 
that  the  defendant  made  the  contract  as  administrator^  is  that 
the  same  be  levied  de  bonis  propriis.  How  then  can  the  plaintiff 
proceed  in  equity  upon  such  judgnifent  against  the  esate,  unless 
upon  the  idea  of  subjecting  an  equitable  demand  after  exhaust- 
ing his  legal  remedy  1 

2.  But  if  we  were  mistaken,  either  in  the  principle  above  sta- 
ted, or  in  its  application  to  the  case  made  by  the  record,  there  is- 
another  ground  upon  which  relief  must  be  denied. 

The  fund,  or  property  against  which  the  bill  is  aimed,  is  dis- 
tinctly asserted  to  be  the  corpus  of  the  trust.  Mr.^  and  Mrs.. 
Dawson  had  a  joint  estate  for  life^  his  interest,  however,,  to  cease 
when  his  creditors  should  attempt  to  subject  his  property  for  his- 
debts.  The  expense  here  sought  to  be  charged  upon  the  fund' 
was  incurred  in  the  management  and  employment  of  the  proper- 
ty pending  the  life  estate,  and  evidently  for  the  benefit  of  the 
cestuis  que  trust  for  life,  who  reaped  the  profits  which  accrued? 
from  it.  It  is  well  settled  in  su«h  caseSy  that  the  cestuis  que 
trust  for  life,  who  are  in  possession  of  the  trust  estate^  are  liable 
for  all  current  expenses  attending  the  enjoyment  of  the  proper- 
ty, and  that  such  expenses  constitute  no  charge  upon  the  general 
fund,  or  corpus  of  the  trust. — Hill  on  Trustees,  571y  and  cases 
cited  in  note  L. 

Were  the  law  otherwise^  the  estate  in  remainder  would  be  ut- 
terly destroyed  in  many  cases,  for  the  benefit  and  protection  of 
those  entitled  for  life.  So  that  conceding  this  bill  to  have  been 
properly  filed,  and  that  the  interest  of  Mrs.  Dawson  might  have 
been  subjected,  yet  she  having  departed  this  life,  as  is  conceded! 
by  the  counsel  in  this  court,  her  interest  ceased,  and  consequent- 
ly no  decree  affecting  the  property  can  be  made.  The  recordi 
does  not  show  that  there  are  any  issues  or  profits  due  her,  and 
none  are  sought  to  be  subjected. 

It  results  that  the  decree  of  the  chancellor  was  correct,  and  it 
is  therefore  aflGinned. 

DARGAN,  C.  J. — I  cannot  join  in  cverraling  the  case  of 
Coopwood  V.  Wallace,  (12  Ala.  790.)    In  that  case  the  admin- 
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ifitrators  who  employed  the  attorney  had  resigned,  after  having 
oorae  to  a  final  settlement  with  the  Orphans'  Court.  They  were 
not  indebted  to  the  estate,  nor  had  they  charged  the  estate  with 
the  fees  due  the  attorney.  Under  these  circumstances,  I  think 
it  must  be  admitted,  that  the  estate  was  ultimately  bound  for  the 
attorney's  fees,  and  the  administrators  being  insolvent,  and  with- 
out the  right  then  to  charge  the  estate,  unless  it  could  be  done  by 
bill,  I  can  see  no  reason  why  we  should  not,  in  that  case,  let  the 
attorney  go  directly  against  the  estate.  The  debt  due  him  the 
estate  owed,  not  indeed  directly  to  the  attorney,  but  to  the  ad- 
ministrators who  owed  the  same  debt  to  the  attorney.  In  such 
a  case,  when  the  administrator  is  removed,  and  a  suit  in  equity 
is  indispensable  to  the  settlement  of  the  debt,  no  good  reason  in 
my  judgment  can  be  given,  why  we  should  drive  the  attorney  to 
a.  fruitless  suit  at  law,  before  he  can  go  directly  against  the  es- 
tate in  the  hands  of  the  administrator  de  bonis  non. 


FREDERICK  vs.  YQUNGBLOOD. 

i.  When  the  purchaser  of  land  files  a  bill  seeking  to  be  relieved  agains; 

the  payment  of  a  part  of  the  purchase  money  on  the  ground  of  a 

deficiency  in  the  quantity  of  land,  and  does  not  allege  in  his  bill  that 

there  was  £\ny  fraud  or  mistake  in  the  execution  of  the  deed,  or  that 

any  language  not  truly  expressive  of  the. contract  had  been  inserted 

therein,  or  any  part  of  the  contract  omitted,  the  deed  of  conveyance 

must  be  taken  as  conclusive  evidence  of  the  terms  of  the  contract 

2.  The  words  '-be  the  same  more  or  less,"  when  used  in  a  deed  in  sta- 

-"ting  the  quantity  of  land  conveyed  by  it,  mean  that  the  parties  shall 

'  run  the  risk  of  gain  or  loss,  and  that  if  the  quantity  prove  greater  or 

less  than  that  stated,  they  shall  nevertheless  abide  by  their  bargaui, 

EKRoa  to  the  Chancery  Court  of  Dallas.     Tried  before  the 
Hon.  W.  W.  Mason. 

-  Lapsley  &  Hunter  for  plaintiflf  in  error. 

"Stone  and  Judge  contra.  * 


JUNE  TERM,  -1851.  681 

Frederick  v.  Youngblood. 

COLEMAN,  J.— The  bill  in  this  case  alleges  that  on  the  25th 
December,  1837,  the  defendant  sold  to  complainant  a  tract  of 
land  at  twentj-four  dollars  per  acre ;  that  defendant  represented 
to  complainant  at  the  time  of  sale  that  the  tract  contained  five 
hundred  and  five  acres,  but  that  he  would  estimate  it  at  five  hun- 
dred acres,  which,  at  twenty-four  dollars  per  acre,  made  the  to- 
tal consideration  of  the  sale  amount  to  $12,000.  One  third  of 
this  complainant  paid  in  cash,  and  gave  his  notes  for  the  balance ; 
that  a  title  to  forty  acres,  part  of  said  tract  had  been  previously 
vested  in  complainant,  and  on  the  day  of  sale  he  received  of  de- 
fendant a  deed  for  four  hundred  and  sixty-five  acres,  the  I'e- 
mainder  of  the  tract ;  that  about years  after  the  sale,  com- 
plainant discovered  that  there  was  a  deficiency  of  thirty  yVu 
acres  in  the  quantity  of  land  so  conveyed  to  him ;  that  on  the 
20th  January,  1812,  complainant  gave  his  note  for  a  balance  due 
of  the  purchase  money,  upon  "which  he  has  been  sued,  and  prays 
an  injunction  for  so  much  as  is  claimed,  for  said  deficiency. 

The  defendant  denies  that  he  represented  the  quantity  of  land 
as  above  stated,  or  that  he  sold  it  for  twenty-four  dollars  per 
acre,  and  avers  that  it  was  a  sale  in  gross  for  ^12,000,  and  that 
the  deed  for  said  land  which  describes  the  same  according  to  the 
government  surveys,  and  after  stating  the  number  of  acres,  con- 
tains the  words  "  be  the  same  more  or  less,"  shows  truly  the 
agreement  between  the  parties  as  to  the  quantity  of  land  sold  ; 
that  complainant  had  lived  adjoining  said  land  for  many  years, 
had  owned  a  part  of  it  and  had  a  better  opportunity  than  de- 
fendant of  knowing  the  number  of  acres.  The  defendant  in- 
sists that  the  complainant  has  shown  so  great  a  want  of  diligence, 
in  sufibring  nearly  ten  years  to  elapse  before  he  set  up  the  defi- 
ciency, that  he  ought  not  now  to  be  permitted  to  do  it,  &c. 

We  think  the  testimony  authorizes  the  conclusion,  that  at  the 
sale  of  said  land,  the  parties  supposed  there  were  five  hundred 
acres  in  the  tract,  and  that  they  rated  the  same  at  twenty-four 
dollars  per  acre,  but  that  there  was  no  stipulation  on  the  part  of 
the  defendant  as  to  the  quantity  of  the  land.  The  deed  of  cor.- 
veyance  in  this  case  must  be  taken  as  conclusive  evidence  of  the 
terms  of  the  sale.  There  is  no  allegation  of  fraud,  or  that  any 
language  not  truly  expressive  of  the  contract  had  been  inserted 
in  the  deed,  or  that  any  mistake  whatever  had  been  made  in  v/ri- 
ting  the  same-.  In  such  a  case  parol  proof  contradicting  tho 
41 
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deed  would  not  be  admissible  even  in  equity.  We  think  that  the 
obvious  common  sense  meaning  of  the  words  in  the  deed,  "be  the 
sainemoreor  less,"  is,  that  the  parties  should  run  the  risk  of 
gain  or  loss,  and  if  the  quantity  proved  greater  or  less  than  the 
(i[uantlty  sold,  the  parties  should  abide  by  their  bargain.  In  Jo- 
lifte  V.  Hite,  (1  Call.  301,)  it  was  held  that  if  the  vendor  sells  a 
tract  of  land  so  many  acres,  "'more  or  less,"  and  it  turns  out 
on  a  survey,  that  there  is  less  than  the  estimated  quantity,  the 
buyer  shall  not  be  relieved  in  equity.  In  Young  v.  Craig,  (2 
Cibb,)  it  was  decided  thafe  the  words  "more  or  less"  in  a  deed  were 
evidences  that  the  parties  risked  a  gain  or  loss  in  the  estimated 
quantity,  though  it  is  admitted  that  equity  would  relieve  against 
fraud  or  palpable  and  gross  mistake.  In  both  of  these  cases,  the 
deficiency  in  the  quantity  of  land  greatly  exceeded  the  deficien- 
cy in  this  case. . 

In  DDzier  v.  Dufiie,  (1  Ala.  320,)  in  a  boBd  for  title,  the  ven- 
dor described  the  land  by  its  appropriate  designation  in  the  land 
office  (as  in  the  deed  in  this  case,)  containing  so  many  acres  more 
or  less.  The  sale  embraced  a  number  of  tracts  sold,  and  there 
was  no  statement  at  the  close  of  the  entire  number  of  acres  sold; 
held,  that  there  was  no  stipulation  or  covenant  on  the  part  of  the 
vendor  of  the  quantity  of  acres  sold ;  that  it  was  a  sale  by 
metes  and  bounds,  and  that  no  reduction  of  the  price  could  bo 
had,  there  being  no  fraud,  for  a  deficiency  in  the  quantity.  The 
correctness  of  this  decision  was  fully  recognized  in  the  case  of 
Mingo  V.  Smith,  (1  Ala.  419.). 

Eet  the  decree  be  afiirmed. 


COLLINS  ei  als.  vs.  LAVENBERG  &  CO. 

Tire  wife's  separate-estate  is  bound  for  the  payment  of  a  promissory 
note  executed  by  herfor  goods,  wares  and  merchandize  furnislied 
to  her  and  her  family. 

A  fact  occurring  subsequently  to  the  filing  of  the  original  bill  must 
be  averred  by  way  of  supplemental  bill,  and  cannot  bo  brought  Lo 
tlic  kiiowledge  of  ili?^oourt  by  amendment. 
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3.  Husband,  by  deed,  conveyed  his  entire  property,  consisting  of  ne- 
groes and  other  personalty,  to  a  trustee,  in  trust,  after  the  payment  of 
all  the  debts  which  he  then  owed,  "for  the  sole  and  exclusive  use, 
benefit,  maintenance  and  support  of  his  wife  and  children,  fi-ee  frotu 
all  debts  and  liabilities  afterwards  to  be  contracted  by  himself,  to  be 
held,  used  and  enjoyed  without  division  or  distribution  until  his 
death,  and  after  his  death  the  said  estate  to  vest  absolutely,  discharged 
from  the  trust,  in  his  said  wife  and  children  in  equal  parts,  share  and 
shaVe  alike."  L.  &  Co.  filed  a  bill  against  the  trustee  and  cestuis  que 
trusti  to  enforce  the  collection,  out  of  the  wife's  separate  estate,  of  a 
promissory  note  executed  by  her  for  necessaries  furnished  to  her 
and  her  family.  The  death  ot  the  husband  imidenle  lite  was  brought 
to  the  knowledge  of  the  court  tiy  an  amended  bill.  It  was  held, 
I.  That  at  the  filing  of  the  original  bill,  the  corpus  of  the  trust  cotild 

not  have  been  sold  in  satisfaction  of  the  complainants'  demand, 

but  the  wife's  share  in  ttie  profits-  might  have  been  separated  and 

subjected. 
2-.  That  it  was  erroneous  to  decree  that  the  property  should  be  hired 

out  for  the  purpose  of  raising  a  fund,  since  this  violated  the  rights* 

of  the  children. 

3.  That  the  death  of  the  husband,  and  consequent  change  in  the  char- 
acter of  the  trust  property,  should  have  been  averred  by  way  of 
supplemental  bill. 

4.  That  a  partition  of  the  estfite  sfibuld  have  been  made,  for  the  pur- 
pose of  separating  the  wife's  interest. 

ErroU  to  the  Chancery  Court  of  Lowndes.  Tried  before  the 
Hon.  J.  W.  Lesesne. 

Lavenberg  &  Co.  filed  this  bill  against  Mrs.  Louisa  L.  Col- 
lins et  als.  for  the  purpose  of  enforcing  out  of  her  separate  es- 
tate the  collection  of  a  promissory  note  which  she  had  executed  for 
goods,  wares  and  merchandize  furnished  by  complainants  to  her 
and  her  family.  Wiley  Collin3,the  husband  of  Mrs.  Louisa  Collins, 
had  conveyed  his  entire  property  ,consisting  of  negroes  and  other 
personal  property,  to  a  trustee,  in  trust,  after  the  payment  of 
all  the  debts  which  he  then  owed,  "  for  the  sole  and  exclusive 
use,  benefit,  maintenance  and  support"  of  his  said  wife  and  such 
children  as  they  then  had  or  might  afterwards  ha-ve,  "and  to  the 
survivor  or  survivors  of  them  for  and  during  the  natural  life  of 
him,  the  said  Wiley  ColUns,  (the  said  trust  estate,  or  proceeds 
-glierein  provided  for  the  said  Louisa  Collins,  to  be  held  to  and 
&n'  her  sole  and  separate  use,  free  and  discharged  from-  all  con-- 
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tracts,  engagements,  debts  and  liabilities  of  the  said  Wiley,)  to 
be  held,  used  and  enjoyed  without  division  or  distribution  until 
the  death  of  the  said  Wiley  ;"  and  after  the  death  of  the  said 
Wiley,  the  said  estate  and  the  whole  of  it  to  vest  absolutely, 
free  and  discharged  from  all  further  trusts,  in  the  said  Louisa 
and  such  of  their  children  as  should  then  be  living,  in  equal 
parts,  share  and  share  alike. 

Mrs,  Collins  and  her  husband,  and  the  trustee,  were  made  de- 
fendants to  the  original  bill.  An  amended  bill  was  afterwards 
•filed,  alleging  the  death  of  the  husband  after  the  filing  of  the 
original  bill,  and  making  the  children  parties  defendants.  The 
answers  of  Mrs.  Collins  and  the  trustee  deny  that  the  trust  es- 
tate is  bound  for  the  payment  of  the  note,  and  contain  several 
demurrers  to  the  bill.  1.  Because  the  original  bill  contained  no 
equity.  2.  Because  the  bill,  as  amended,  contained  no  equit}-. 
3.  Because  the  amendments  make  a  new  and  entirely  difierent 
case  from  that  made  by  the  original  bill.  4.  Because  the  origi- 
nal bill  and  the  amendments  thereto  are  incongruous  and  incon- 
sistent. 

The  chancellor  granted  the  relief  prayed,  and  directed  the 
appointment  of  a  receiver  "to  take  charge  of  the  property  men- 
tioned in  said  trust  deed ;  and  from  the  proceeds  or  profits  of  that 
])ortion  belonging  to  Louisa  L.  Collins  to  pay  the  amount  duo 
complainants,  and  the  costs  of  suit." 

Stone  &  Judge,  for  plaintiffs  in  error  : 

1.  At  the  filing  of  the  original  bill,  Mrs.  Collins  had  no  sepa- 
rate estate  in  the  property  wliich  could  be  subjected  to  the  pay- 
nient  of  the  note,  except,  perhaps,  her  proportion  of  the  proceeds 
and  profits  of  the  property. 

2.  On  the  death  of  her  husband,  Mrs.  Collins'  interest  bo- 
rame  an  absolute  estate,  in  and  to  one  share,  she  and  her  chil- 
<lren  sharing  equally.  Her  interest,  then,  could  only  be  sub- 
jected by  her  creditors,  by  a  bill  for  partition,  or  with  appro- 
priate alleo;ations  to  separate  her  interest  from  that  of  her  chil- 
dren, and  subject  it  to  the  payment  of  her  debts. 

3.  The  death  of  Wiley  Collins  and  the  consequent  change  in 
the  character  of  the  trust  property  ought  to  have  been  brought 
before  the  court  by  supplemental  bill.  The  demurrer  to  the  bill, 
as  amended,  should  have  been  sustained. 
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4.  The  appointment  of  a  receiver  for  an  indefinite  period  of 
time  works  an  injury  to  the  rights  of  the  children. 

J.  M.  BoLLiNG,  contra: 

1.  The  separate  estate  of  a  married  "woman  is  liable  for  all 
the  debts,  charges,  incumbrances,  and  other  engagements  whicli 
she  does,  expressly  or  by  implication,  charge  upon  it. — 2  Story's 
Eq.  Jur.,  §§  1398-9-1400;  17  Ala.  797. 

2.  The  rule  that  requires  all  legal  remedies  to  be  exhausted 
before  a  resort  can  be  had  to  a  court  of  equity,  does  not  apply 
to  a  case  like  the  one  at  bar,  for  here  the  remedy  exists  in  equity, 
independent  of  that  at  law. — 17  Ala.  797.  When  this  bill  was 
filed  the  husband  was  living.  It  was  not  necessary  to  proceed 
to  judgment  against  the  husband,  and  the  wife  could  not  have 
been  sued  at  law.  When  the  husband  died,  the  suit  could  pro- 
perly abate  as  to  him,  and  proceed  against  the  other  parties, 
without  making  his  representative  a  party.  The  property  is 
not  yet  divided,  and  there  is  yet  no  remedy  at  law. 

3.  When  property  is  given  to  a  feme  covert  and  her  children, 
to  be  enjoyed  jointly  or  collectively,  the  creditor's  only  remedy 
is  in  a  court  of  equity,  where  the  interest  of  the  mother  may  be 
separated  and  subjected  to  the  payment  of  her  debts. — 9  Ala. 
1002;  10  ib.  328;  lb.  702. 

4.  The  amendment  of  the  bill  was  properly  allowed  before  the 
chancellor.— Story's  Eq.  PI.  887 ;  Mitford's  Ch.  Pr.  325.  A 
supplemental  bill  is  never  resorted  to,  when  the  same  end  can  be 
obtained  by  an  amendment. — Story's  Eq.  PL,  §  614 ;  3  Paige's 
Ch.  505;  3  Atk.  111-371 ;  2  ib.  i5. 

CHILTON,  J.— The  case  of  Bradford  v.  Greenway  et  al., 
17  Ala.  797,  is  in  point  to  show  that  the  separate  estate  of  Mrs. 
Collins  is  bound  for  the  payment  of  this  note.  But  it  is  very 
clear,  that  the  case  made  by  the  pleadings  does  not  warrant  the 
relief  which  was  granted  by  the  chancellor.  The  bill  was  filed 
at  a  time  when  the  corpus  of  the  trust,  according  to  the  provis- 
ions of  the  deed,  could  not  have  been  sold  in  satisfaction  of  the 
demand,  but  the  wife's  share  in  the  profits  might  Avell  have  been 
separated.  Since  that  time,  however,  the  grantor  has  died,  and 
the  deed  provides  that  upon  his  death  the  property  shall  vest 
absolutely  in  Mrs.  Collins  and  the  children,  discharged  of  the 
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trust,  share  and  share  alike  to  each.  It  was  erroneous,  there- 
fore;, to  hire  the  property  out  to  raise  a  fund,  since  this  violated 
the  rights  of  the  children,  but  the  change  in  the  character  of  the 
estate  should  have  been  averred  bj  ■way  of  supplemental  bill, 
and  a  separation  of  the  interest  of  Mrs.  Collins  by  partition 
should  have  been  made,  so  that  her  share  of  the  property  might 
have  been  hired  out,  or  sold,  as  the. case  may  require,  for  the  sat- 
isfaction of  the  plaintiffs'  demand.  The  death  of  Wiley  Collins, 
and  the  consequent  change  in  the  nature  of  the  estate,  is  stated 
by  way  of  amendment,  instead  of  supplement,  and  the  bill  is 
demurred  to  for  this  cause.  The  demurrer  was  well  taken,  and 
should  have  been  sustained. — Story's  Eq.  PI.,  §  6i6;  Walker 
v.  Hallett,  1  Ala.  397;  Bowie  v.  Minter  et  al.,  2  Ala.  406; 
Hill  V.  Hill,  10  ib.  527 ;  Cunningham  v.  Rodgers,  14  ib.  147. 
We  think,  however,  the  court  should  not,  had  it  sustained  the 
demurrer,  have  dismissed  the  whole  bill,  as  the  demurrer  goes  to 
the  last  amendment  filed.  Consequently,  we  do  not  feel  author- 
ized to  dismiss  the  bill  in  this  court ;  but  order  the  decree  to 
'Stand  reversed  and  remand  the  cause,  that  the  plaintiff  may  ap- 
ply for  leave  to  file  a  supplemental  bill,  properly  presenting  this 
new  matter,  which  has  arisen  since  the  original  bill  was  filed, 
Decree  accordingly. 
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1.  j^.  party  seeking  relief  in  equity  against  a  judgment  at  law,  on  tlie 
ground  that  he  was  ignorant  of  his  defence  until  after  the  rendition 
of  the  judgment,  inusi  show  the  exercise  of  ordinary  diligence  to 
discover  it,  or  that  he  was  prevented  from  employing  such  diligence 
by  fraud,  accident,  or  the  act  of  the  opposite  party,  unmixed  with 
fault  or  negligence  on  his  own  part. 

2.  The  defendant  in  a  judgment  has  a  full  and  complete  remedy  at 
law,  by  supersedeas,  to  obtain  credit  for  a  part  payment  of  the  jadg- 
ment,  and  consequently  such  payment  constitutes  'no  ground  for 
equitable  relief. 

:;.  When  a  bill  is  filed  for  relief;  and  ijie  jurisdiction   of  llje  court  i.s 
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sought  to  be  maintained  011  the  ground  of  discovery  alone,  the  bill 
should  allege  that  the  complainant  is  unable  to  prove  the  facts  upon 
which  he  relies  for  relief  otherwise  than  by  tiie  answer  of  the  defen- 
dant. 

Error  to  the  Chancery  Court  of  Mobile.     Tried  before  the 
'Hon.  J.  W.  Lesesne. 

The  allegations  of  the  bill  are,  that  Pennine  became  accom- 
modation endorser  on  a  certain  bill  of  exchange  for  Riha,  Sykes 
.  &  Co.,  and  left  it  with  them  to  be  used  at  its  par  value ;  that 
.  Riha,  Sykes  &  Co.,  becoming  embarrassed,  sold  the  bill  at  a 
heavy  discount  to  Carlisle  ;  that  Carlisle  sued  Perrine  and  Riha, 
Sykes  &  Co.  on  the  bill,  and  recovered  judgment ;  that  Perrine 
had  no  knowledge,  until  after  the  rendition  of  the  judgment,  of 
the  manner  in  which  ^Carlisle  obtained  the  bill,  but  supposed 
that  he  had  obtained  it  in  the  regular  course  of  business  for  its 
par  value;  that  since  the  rendition  of  the  judgment,  complain- 
ant had  learned  from  Carlisle  himself  that  he  had  purchased  the 
bill  at  a  heavy  and  usurious  discount ;  that  execution  issued  on 
the  judgment  against  Riha,  Sykes  &  Co.,  under  which  eight 
hundred  or  a  thousand  dollars  were  collected ;  that  execution 
also  issued  on  the  judgment  against  complainant,  which  was  re- 
turned "  no  property  found  ;"  that  thereupon  Carlisle  filed  his 
bill  in  equity  against  complainant  for  a  discovery  of  his  estate, 
and  after  obtaining  a  discovery,  had  issued  another  execution 
against  complainant  for  the  full  amount  of  his  judgment,  which 
execution  was  then  in  the  hands  of  the  sheriflF,  and  had  been 
levied  on  complainant's  property. 

The  bill  seeks  relief  against  the  judgment,  and  a  discovery 
from  the  defendant  as  to  the  amount  which  he  paid  for  said  bill, 
and  the  amount  which  liad  been  collected  on  said  judgment 
against  Riha,  Sykes  &  Co.  The  chancellor  dismissed  the  bill 
for  want  of  equity. 

Hopkins,  for  plaintiff  in  error : 

As  the  bill  was  dismissed  for  want  of  equity,  all  the  allega- 
tions are  entitled  to  the  same  eflfect  as  if  they  had  been  admitted 
by  the  defendant. — Bryant  v.    Peters,   3   Ala.  160.     As   the 
plaintiff  was  the  accommodation  endorser  of  the  maker,  the  puv- 
^•hase  of  the  bill  by  the  defendant,  at  a  greater  discount  than  the 
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legal  rate  of  interest,  was  usurious,  (1  Per.  57 ;  14  Ala.  668 ;) 
:ind  the  plaintiff  "was  only  bound  to  pay  the  sum,  without  inter- 
est, which  the  defendant  gave  for  the  bill.  The  defendant  is 
chargeable  with  notice  that  the  complainant  was  an  accommoda- 
tion endorser,  from  the  fact  that  the  bill,  endorsed  in  blank,  was 
in  the  hands  of  the  drawers. — 1  Ala.  565;  18  Wend.  46Cv. 
The  defendant,  then,  was  not  a  bona  Jide  purchaser  in  the  reg- 
ular course  of  trade,  and  the  complainant  is  entitled  to  any  de- 
fence which  he  might  have  made  if  the  defendant  had  been  iii'- 
formed  of  it  before  his  purchase.  The  defendant  is  chargeable 
with  notice  that  Riha,  Sykes  &.  Co.  had  no  right  whatever  to  sell 
the  bill  for  less  than  its  par  value,  and  if  he  purchased  with 
this  knowledge  he  is  not  entitled  to  recover  at  all  upon  it. — 13 
Ala.  390 ;  16  Wend.  574. 

The  presumption  of  law  is,  that  Carlisle  purchased  the  bill  in 
the  regular  course  of  business,  and  that  the  transaction  was  en^ 
tirely  legal.  The  complainant,  then,  is  not  chargeable  with  neg- 
ligence, in  relying  upon  this  presumption  and  omitting  to  make 
inquiry  of  the  parties  as  to  the  character  of  the  purchase.  As 
complainant  was  ignorant  of  the  usury  until  after  the  rendition 
of  the  judgment,  he  is  entitled  to  relief  against  the  whole  judg- 
ment.—2  Por.  262  ;  1  Stew.  &  Por.  41. 

This  bill  is  one  for  discovery  as  well  as  for  relief.  Every  bill 
for  relief  is  one  for  discovery  also. — Wigram  on  Disc.  (11  LaAV 
Lib.  1,  3,  5,  13,  27.)  The  bill  seeks  a  discovery  as  to  the 
amount  paid  for  the  bill,  and  the  amount  collected  on  the  judg- 
ment against  Riha,  Sykes  &.  Co.  The  "  audita  querela''^  is  in 
the  nature  of  a  bill  in  equity,  for  which  a  petition  and  supersede- 
m  are  now  substituted. — 4  Ala.  572 ;  2  Black.  Com.  313,  note 
3.  The  exercise  of  an  equitable  power  by  a  court  of  common 
law  does  not  deprive  a  court  of  equity  of  any  of  its  power,  but 
makes  the  jurisdiction  concurrent,  and  the  power  becomes  exclu- 
sive in  the  court  which  first  takes  jurisdiction. — 1  Story's  Eq. 
80;  9  Wheat.  532.  The  usury  in  this  case  gives  the  court  ju- 
risdiction of  that  branch  of  the  case,  and  having  jurisdiction  as 
to  part,  the  court  will  take  jurisdiction  of  the  whole  case  to  avoid 
a  multiplicity  of  suits.  If  there  be  a  legal  remedy  by  superse- 
deas, the  complainant,  having  a  right  to  a  discovery  of  the 
amount  paid  on  the  judgment,  is  also  entitled  to  relief  as  conse- 
iijuentupon  the  discovery. — 1  Story's  Eq.  §  81^83,.  84.. 
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Gibbons,  contra. 

DARGAN,  C.  J. — As  the  defences  setup  to  the  debt  anteri- 
or to  the  judgment  at  law  are  purely  legal,  the  question  is, 
whether  this  court  has  jurisdiction  to  afford  the  relief  that  the 
court  of  law  was  fully  competent  to  give.  The  established  doc- 
trine of  this  court  is,  that  equity  will  not  interfere  after  a  judg- 
ment at  law,  unless  the  party  can  impeach  the  justice  of  the 
judgment  on  grounds  of  which  equity  alone  can  take  cognizance, 
and  if  the  defence  to  the  judgment  could  have  been  made  at  laWy 
the  party  must  then  show  that  he  Avas  prevented  from  making  it 
by  fraud,  accident,  or  the  act  of  the  opposite  party,  unmixed 
with  negligence  or  fault  on  his  part.- — French  v.  Garner,  7  Por. 
549 ;  Lee  &.  Norton  v.  The  Insurance  Bank  of  Columbus,  2 
Ala.  20  ;  Stinnett  &  Townsend  v.  The  Branch  Bank  at  Mobile, 
9  ib.  120. 

Testing  the  bill  by  this  rule  it  is  without  ecjuity.  The  alle- 
gations are,  that  the  complainant  endorsed  the  bill  for  the  accom- 
modation of  Riha,  Sykes  &  Co.,  and  left  it  in  their  hands  to  be 
used  at  its  par  value,  but  they  becoming  embarrassed  in  their 
circumstances,  sold  it  at  a  heavy  and  usurious  discount.  The 
bill  also  alleges  that  the  complainant  had  no  knowledge  of 
the  usurious  transaction,  by  which  Carlisle  became  possess- 
ed of  the  bill,  until  after  the  rendition  of  the  judgment  at 
law,  but  believed  that  he  became  possessed  of  it  in  the  usual 
course  of  trade'.  The  bill  also  shows  that  Carlisle  himself,  af- 
ter the  rendition  of  the  judgment,  informed  the  complainant  of 
the  terms  on  which  he  obtained  the  bill,  but  it  alleges  that  this 
information  was  concealed  by  him  from  the  complainant  until  the 
judgment  was  rendered. 

Upon  these  allegations  the  inquiry  arises,  whether  due  dili- 
gence would  not  have  required  the  complainant  to  make  inquiry^. 
before  the  rendition  of  the  judgment,  into  the  character  of  the 
transaction  by  which  Carlisle  obtained,  the  bill,  and  thus  learned 
the  character  of  his  liability,  or  the  grounds  of  his  defence.  In 
the  case  of  Lee  &  Norton  v.  The  Insurance  Bank  of  Columbus, 
(2  Ala.  20,)  the  bill  showed  that  the  coiaplainants  were  the  ac- 
commodation endorsers  of  one  Hooker,  and  it  alleged  tliat  they 
ditl  not  know  of  their  legal  defence  until  after  the  rendition  of 
the  judgment  a.t  law.     This  court  held,. that  due  diligence  re- 
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•<iuired  that  the  complainants  should  have  made  inquiry  of  Hook- 
er, who,  it  was  to  be  presumed,  was  apprised  of  the  facts,  and 
would  have  given  the  proper  information  to  enable  them  to  make 
their  defence  at  law  ;  and  as  they  had  failed  to  make  such  in- 
quiry, they  were  not  entitled  to  equitable  relief.  In  the  case  of 
Stinnett  &  Townsend  v.  The  Bank,  (9  Ala.  120,)  one  of  the 
grounds  of  equity  was  that  Douglass,  the  principal  in  the  note, 
who  was  dead,  had  paid  the  bank  fifty  dollars  before  the  rendi- 
tion cf  the  judgment,  it  was  also  averred,  that  the  complain- 
ants had  no  knowledge  of  this  payment  until  after  the  judgment 
,had  been  rendered.  The  court  said,  that  it  did  not  appear  that 
the  complainants  had  used  any  diligence  to  ascertain  the  state  of 
•accounts  between  the  Bank  and  the  principal,  nor  that  such  in- 
formation could  not  have  been  obtained  upon  due  inquiry.  On 
this  ground  relief  was  denied.  In  the  opinion  delivered  in  that 
•case,  it  was  said  that  a  party  who  seeks  the  aid  of  a  court  of  eq- 
uity after  a  judgment  at  law  against  him,  on  the  ground  that  he 
was  ignorant  .of  his  defence,  must  show  the  exercise  of  ordinary 
•  diligence  to  discover  it,  or  that  he  was  prevented  from  employing 
such  diligence  by  fraud,  accident,  or  the  act  of  the  opposite 
party,  unmixed  with  fault  or  negligence  on  his  part.  If  we  sus- 
tain this  bill,  we  must  overrule  both  of  these  decisions  ;  for  it  is 
.apparent  that  Riha,  Sykes  &Co.,  for  whose  accommodation  the 
note  was  endorsed  by  the  complainant,  knew  the  terms  upon 
which  they  parted  with  the  note ;  consequently  they  could  have 
given  the  complainant  all  the  information  that  he  could  have  de- 
sired to  enable  him  to  defend  at  law.  But  he  made  no  inquiry 
■of  them,  nor  used  any  effort  to  discover  his  defence.  His  fail- 
ure, therefore,  to  defend  himself  at  law,  cannot  be  said  to  be  un- 
mixed with  negligence  on  his  part,  but  on  the  contrary,  his  neg- 
lect has  been  such  as  to  deprive  him  of  all  right  to  equitable 
relief. 

As  to  that  portion  of  the  bill  which  seeks  relief  on  the  ground 
ithat  since  the  rendition  of  the  judgment  Riha,  Sykes. &  Co.  had 
|)aid  upon  it  eight  hundred  or  a  thousand  dollars,  it  is  sufficient 
ito  say,  that  the  complainant  has  a  full  and  complete  remedy  at 
law,  for  the  court  on  which  the  judgment  is  rendered  can  su- 
rpersede  the  execution,  in  whole  or  in  p»art,  as  the  facts  and  the 
rights  of  the  parties  may  appear. — Lockhart  v.  McElroy,  4  Ala. 
.527;  .Edwards  fY.  Lewis/l6  Ala,  813, 
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It  is  also  insisted  ;that  the  bill  should  be  retained  on  the  ground 
of  discovery.  But  that  is  not  the  character  of  the  bill.  It  is 
purely  a  bill  for  relief,  and  not  for  discovery  merely ;  and  when 
the  jurisdiction  of  the  court  is  sought  to  be  maintained  on  the 
ground  of  discovery  alone,  the  bill  being  one  for  relief,  it  must 
be  shown  that  the  discovery  is  necessary  to  enable  complainant 
to  prove  his  case..  The  bill,  therefore,  should  allege  that  com- 
plainant is  unable  to  prove  the  facts  on  which  he  relies  for  relief 
otherwise  than  by  the  answer  of  the  defendant.  There  is  no  al- 
legation in  this  bill  that  a  discovery  from  the  defendant  is  neces-r 
sary  to  prove  any  fact  upon  which  the  complainant  relies  for  re- 
lief, or  that  he  cannot,  by  proof  othei-  than  by  the  answer,  prove 
any  or  all  of  them. 

We  can  perceive  no  ground  on  which  the  jurisdiction  of  the 
court  can  be  sustained,  and  the  decree  dismissing  the  bill  must 
be  affirmed. 
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3.  When  a  father  pays  without  objecliou  an  account  contracted  by  his 
minor  son  w.hile  attending  school  at  a  distance  from  home,  the  pay- 
ment is  equivalent  to  a  recognition  of  the  son's  autliority  to  bind  him, 
and  will  render  liim  liable  on  a  similar  account  subsequently  con- 
tracted. 

2.  When  the  authority  of  the  son  to  bind  his  father  for  goods  fnrni.shed 
is  once  shown  to  exist,  the  lapse  of  fifteen  months  will  not  overcome 
the  presumption  of  the  continuance  of  that  authority,  so  as  to  dis- 
charge the  father  from  liability  for  goods  subsequently  furnished,  it 
being  shown  that  during  all  that  time  the  son  was  absent  from  the 
place  where  the  two  accounts  were  contracted. 

3.  The  authority  of  the  son  to  bind  his  father  by  the  purchase  of  good.s 
being  established,  the  declarations  of  ihe  son  res])ectiug  the  subject 
inatter  ar«  also  admissible  evidence  against  the  father,  if  made  at 
the  time  of  the  purchase  and  constituting  a  part  of  the  res  gcstcc. 

}.  In  assumpsit  against  the  defendant  for  goods  furnished  to  his  niinor 
son,  the  facts  being  proved  from  which  the  law  will  presume  tlie 
son's  authority  10  hind  his  father  by  such  contracts.,  aiid  no  proo<' 


ALABAMA. 


McKcDzie  v.  Stevens. 


being  offered  to  rebut  this  presumption,  it  is  not  error  for  the  court 
to  charge  the  jury  thut  if  they  believe  the  evidence  they  must  find 
for  the  plaintifl". 

Error  to  the  Circuit  Court  of  Tallapoosa.  Tried  before  the 
lion.  Robert  Dougherty. 

Seaborn  Williams,   for  plaintiff  in  error. 
Clopton  &  LiGON,  contra. 

COLEMAN,  J. — We  think  the  court  properly  admitted  the 
declarations  of  Peter  McKenzie,  made  at  the  time  of  his  purchas* 
ing  the  articles,  in  the  year  1846.  The  bill  of  exceptions  dis- 
closes that  in  the  year  1844,  Peter  INIcKenzie,  a  youth,  the  son  of 
Kaid  John  McKenzie,  was  at  school  at  Tuskegee,  fourteen  miles 
distant  from  his  father's  residence,  and  that  during  that  year  he 
purchased  goods  from  the  plaintiff,  which  by  his  direction  were 
charged  on  account  to  his  father,  who,  about  January,  1845, 
paid  the  account  without  expressing  any  disapprobation,  or  giv- 
ing any  notice  not  to  credit  any  further ;  that  the  son  was  alS^ent 
from  Tuskegee  during  the  year  184.5,  and  on  his  return  and 
residence  there  in  1846,  he  contracted  the  account  sued  for,  all 
the  items  of  which  were  proved  as  set  forth ;  that  in  1844,  the 
son  was  seventeen  or  eighteen  years  old,  and  his  father  a  wealthy 
planter. 

In  Bryan  v.  Jackson,  4  Conn.  288,  the  defendant's  minor  son 
liad  taken  up  goods  of  the  plaintiff,  which  the  defendant  paid  for, 
without  objection,  or  giving  notice  not  to  trust  his  son  any  fur- 
ther ;  and  the  son  afterwards  took  up  other  goods  of  a  similar 
nature.  It  was  held,  that  the  payment  so  made  by  the  defend- 
ant was  equivalent  to  a  recognition  of  his  son's  authority,  and 
rendered  the  defendant  liable  for  the  goods,  although  he  had  (but 
without  the  plaintiff's  knowledge,)  given  positive  orders  to  his 
son  to  contract  no  more  debts,  and  had  placed  him  under  the 
cai'e  of  a  friend,  with  instructions  to  furnish  him  with  every 
thing  necessary  and  suitable  for  him.  It  has  been  settled  that 
a  single  payment,  without  disapprobation,  for  what  a  servant 
bought  upon  a  c  "edit,  is  equivalent  to  a  direction  to  trust  him  in 
future.— 2  Greenl.  Ev.,  §  65;  Story  on  Ag.,  §  56 ;  1  Bl.  Com. 
420.     And  where  a  personal  relation  or  state  of  things  is  once 
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established  by  proof,  the  law  presumes  that  the  relation  or  state 
of  things  continues  to  exist  as  before,  till  the  contrary  is  shewn. 
1  GreenL  Ev.,  §  41.  It  is  insisted  in  this  case,  that  the  lapse 
of  time,  the  intervention  of  about  fifteen  months  between  the 
dates  of  contracting  the  two  accounts,  overcomes  the  presump- 
tion of  the  continuance  of  the  agency  of  the  son.  This  circum- 
stance is  sufficiently  explained,  we  think,  by  the  fact  of  the  son's 
absence  from  Tuskegee  during  the  fifteen  months,  and  when  he 
again  applied  to  the  plaintiff"  for  goods,  under  circumstances  sim- 
ilar to  those  under  which  he  contracted  the  first  account,  the 
continuance  of  his  authority  might  be  presumed.  The  agency 
of  the  son  to  bind  his  father  in  the  purchase  of  goods  being  thus 
established,  it  is  clear  that  his  declaration  respecting  the  subject 
matter  will  also  bind  him,  if  made  at  the  same  time  and  consti- 
tuting part  of  the  res  gestce. — 1  Greenl.,  §  113. 

No  testimony  having  been  introduced  by  the  defendant,  the 
court  charged  the  jury  that  if  they  believed  all  the  evidence, 
they  must  find  the  amount  of  the  entire  account  for  the  plaintiif. 

A  father  is  not  bound  by  the  contract  of  the  son,  even  for  ar- 
ticles suitable  and  necessary,  unless  an  actual  authority  bo 
proven,  or  the  circumstances  be  sufficient  to  imply  one.  But 
here  it  is  contended  that  the  proof  fully  justified  the  legal  pre- 
sumption of  the  existence  of  such  authority,  and  that  the  court 
in  the  charge  only  declared  what  that  presumption  was.  On 
the  contrary,  it  is  insisted  that  the  question  whether  the  son  was 
authorized  to  bind  the  father,  in  the  contracting  the  account 
sued  on,  is  a  question  of  fact  exclusively  for  the  jury,  and  that 
in  the  charge  given,  the  court  invaded  the  province  of  the  jury. 
The  question  is,  undoubtedly,  a  mixed  question  of  law  and  fact, 
where,  the  facts  being  ascertained,  the  court  will  direct  the  jury 
as  to  the  legal  inference  they  would  be  bound  to  make.  The 
facts  were  proven  to  the  jury,  from  which,  according  to  the  au- 
thorities above  cited,  the  lav/  presumed  an  authority  from  the 
father  to  the  son  to  buy  the  goods,  and  there  was  no  proof  to 
rebut  the  presumption.  This,  wo  think,  authorized  the  court  to 
oharge  the  jury,  that  if  they  believed  the  facts,  they  werebouml 
to  infer  the  authority ;  in  other  words,  they  wero  bound  to  fiml 
for  the  plaintiff",  &c. 

Let  the  judgment  be  affirmed. 


C94  alabab;¥a. 


MATLOCK  vs.  MALLORY. 

1.  A  contract  between  the  plaintiff  and  the  defendant  in  execution,  by 
which  the  plaintiff  agreed  to  delay  enforcing  the  collection  of  the 
execution  nntil  the  ensning  term  of  the  Supreme  Court  that  the  de- 
fendant might  take  the  case  up  for  revision,  and  tlie  defendant,  in  con-- 
sideration  of  the  delay,  agreed  to  pay  ten  per  cent,  on  the  amount  of 
t"he  execution  if  the  case  was  affirmed,  is  usurious. 

3.  When  the  contract  declared  on  is  usurious  on  its  face  the  declara-' 
tion  is  demurrable. 

Error  to  the  Circuit  Court  of  Benton.  Tried  before  tlie 
Jlon.  L.  P.  Walker. 

Assumpsit  by  Matlock  against  Mallory  on  a  written  con-- 
tract,  in  the  following  words  :  "  V/hereas  John  Matlock  recov-- 
ered  a  judgment  in  the  County  Court  of  Benton,  at  the  July 
Term,  1844,-  and  had  execution  to  issue  thereon  for  ^4332  29,- 
which  execution  I  caused  to  be  enjoined  by  bill  in  chancery,  in 
the  Chancery  Court  of  Benton,  and  the  said  Chancery  Court  did,- 
at  the  July  Term,  A.  D.,  1845,  dismiss  said  bill  and  dissolve 
said  injunction  ;•  and  thereupon  I  prayed  an  appeal,  which  was 
allowed  by  said  court,  and  twenty  days  given  to  give  bond ;  and 
rthereas  I  failed  to  avail  myself  of  tliat  order,  and  did  not  take 
!^aid  appeal  in  the  time  allowed  by  said  court.  Now  it  is  agreed* 
♦in  my  part  for  and  in  consideration,  that  said  John  Matlcck  has 
consented  and  agreed  on  his  part  to  delay  the  execution  now  in' 
tlie  hands  of  W.-  J.  Willis,  sheriff  of  Benton,  until  the  next  term- 
of  the  Supreme  Court,  in  order  that  I  may  carry  said  cause  to- 
the  Supreme  Court,  and  in  the  event  said  Supreme  Court  shall- 
affirm  said  judgment  and  decree  of  said  Chancery  Court,  then  I 
agree  that  said  Matlock  shall  have  tender  cent,  damages  on  the' 
amount  of  said  execution  thus  held  up  and  delayed,  for  said  de-- 
lay  ;•  all  which  I  agree  to  without  cavil  or  dispute." — (Signed)? 
Wm.  Mallory." 

The  declaration  set  out  the  contract,  and  averred  that  the' 
]^laintiff  did  delay  the  collection  of  the  execution,  and  that  the 
case  was  taken  to  the  Supreme  Court  by  the  defendant,  and  the' 
decree  of  the  chancellor  in  all  things  affirmed.  The  defendant"' 
ifemurr'ed  to  the  declaration,  and  his  demurrer  was  sustained  >• 
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J.  B.  Martin^- for  plaintiff  in  error: 

1.  The  demurre*!  to  the  declaration  should  not  have  been  sus- 
tained. The  declaration  presents  a  good  cause  of  action,  and  if 
it  be  true  that  the  contract  is  usurious,  it  onlj  avoids  the  con- 
tract when  set  up  by  a  plea.— Lloyd  v.  Scott,  4  Peters'  U.  S.- 
224;  Comyn  on  Usury,  201 ;  3  Salk.  291 ;  5  Coke's  R.  119. 

2.  The  written  agreement  sued  upon  is  not  upon  its  face  usu-- 
rious.      To  constitute  usury  there  must  be,  1st,  a   contract - 
to  loan  upon  the  one  part,  and  to  borrow  upon  the  other;  2d, 
there  must  be  an  intentional  reservation  of  more  than  the  legal 
rate  of  interest  for  the  loan,-  or  forbearance,  &c. ;  and  3d,  the 
return  of  the  principal,  or  the  amount  forborne,  with  the  interest, - 
must  be  certain,  fixed  and  secure.     But  where  by  the  terms  of  a' 
contract  one  paTty  agrees  to  pay  a  certain  per  cent,   upon  an- 
amount  loaned  or  forborne,  dependent,  however,  upon  a  contin- 
gency which  hazards  or  puts  in  jeopardy  both  principal  and  in- 
terest, and  upon  the  which  depends  his  right  to  demand  the  re- 
turn of  either,  such  a  contrict  is  not  usurious,  whatever  may 
be  the  per  cent,  agreed  to  be  paid. — Richards  v.  Brown,  2  Cowp.  - 
770;  Chitty  on  Cont.  511-2 ;   Maddock  v.  Rumball  etal.,.8 
East.  304 ;  Thorndyke  v.  Stone,  11  Pick.  183;  Wright  v.  Mc- 
Alexander,  11  Ala.  236;  Hall  v.  Haggart  &  Reynolds,  17  Wend. 
280  ;  Dubose  v.  Parker,  13  Ala.  779  ;  Lloyd  v.  Scott,  4  Pet. 
200;  Chesterfield  v.-  Janson,  1  Wills.  286;  Flowyer  v.  Edwards,- 
1  Cowp.  112  ;  Story  on  Cont.  600. 

3.  The  contract  declared  upon  falls  directly  within  the  rule 
laid  down  in  the  above  cases  ;  because  it  does  not  originate  in  ar 
proposition  to  borrow  or  loan  money,  nor  was  this  directly  or  in  - 
directly  the  intention  of  the  parties  to  it;  because  by  the  terras 
of  the  contract,  both  principal  and  interest  were  put  in  jeop- 
ardy, the  plaintiff's  right  to  recover  either  being  contingent, 
and  dependent  upon  the  fact  whether  the  Supreme  Court  should 
affirm  the  decree  of  the  chancellor,  or  pronounce  a  judgment 
perpetually  enjoining  the  plaintiff's  judgment.  In  the  latter 
event,  it  is  clear  that  the  contract  secured  nothing  to  the  plain- 
tiff; because,  by  waiving  the  giving  of  appeal  bond,  the  plaintiff 
risked  the  continuing  solvency  of  the  debt;  because,  by  this 
contract  for  delay,  the  plaintiff  discharged  the  securities  of*  the 
defendant,  and  thereby  risked  the  ability  of  the  defendant  to  pay 
the  money. — Ellis  v.  Bibb,  2- Stew.  63  ;•  Everett  et  al.  v.  Uni- 
ted States^  6  For.  166;  Inge  v.  Branch  Bank,  8  ib.  108.     Tha- 
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contract  shows  upon  its  face  that  the  right  secured  to  the  plain- 
tiff was  contingent,  and  that  he  assumed  the  risk  of  losing  both 
principal  and  interest,  and  such  a  contract  is  not  usurious.  The 
forbearance  of  the  plaintiff,  the  cost  and  trouble  incurred  by  him 
in  the  Supreme  Court,  and  the  hazard  of  losing  his  entire  debt, 
and  the  benefit  of  the  delay  given  to  the  defendant,  were  a  sufii- 
cient  consideration  for  the  promise  of  the  latter. — Sheppard  v« 
Watrous,  3  Caiues,  166 ;  Wheat.  Selw.  50. 

-1.  If  the  positions  here  assumed  by  the  plaintiff  in  error  are 
not  sustained,  then  it  is  contended  that  the  contract  is  not  usu- 
rious on  its  face,  and  whether  it  was  in  fact  so  should  have  been 
submitted  to  the  jury  to  determine. — Brown  v.  Harrison  &  Rob- 
inson, 17  Ala.  774  ;  Ketchum  v.  Barker,  4  Hill,  224  ;  Hutch- 
inson V.  Hosmer,  2  Conn.  341 ;  Kent  v.  Phelps,  2  Day,  483; 
•Comyn  on  Usury,  123;  Scott  v.  Loyd,  9  Pet.  446. 

Rice  &■  Morgan,  contra: 

1.  The  plaintiff  in  error  could  never  have  recovered  damages 
in  the  Supreme  Court  upon  the  affirmance  of  the  decree  in  chaiiT 
eery,  because  the  appellant  in  the  Supreme  Coiirt  was  the  comr 
plainant  in  the  Chancery  Court.  The  statute  does  not  provide 
for  such  a  case. — See  Hooks  v.  Br.  Bank  at  Montgomery,  18 
Ala.  461.  And  the  same  authority  shows  tha,t  the  decree  ren- 
dered in  the  Chancery  Court  was  not  such  a  decree  as  could  be 
affirmed  with  damages  in  the  Supreme  Court,  because  that  de- 
cree was  not  "  for  a  specific  sum  of  money." 

2.  If  these  positions  are  correct,  the  entire  contract  was  iur 
fee  ted  with  usury. 

3-  If,  however,  the  case  could  have  been  affirmed  with  dama- 
ges in  the  Supreme  Court,  provided  a  bond  had  been  given,  still 
no  bond  was  given,  and  the  legal  right  of  the  party  plaintiff  in 
the  judgment  to  collect  his  money  was  perfect.  The  sole  con- 
sideration of  the  contract  was  the  delay,  and  the  forbearance  to 
■collect  the  money  within  a  certain  time. 

4.  It  will  not  do  to  say  that  it  was  doubtful  how  the  case 
would  be  determined  in  the  Supreme  Court,  and  that  such  a 
■»loubt  fui'nishes  the  consideration  to  support  the  contract.  That 
■doubt  was  not  settled  by  the  contract ;  all  that  was  settled  v/as 
the  forbearance  to  collect  the  money. — Wright  v.  Elhott,  1  Stew. 
R.  391. 
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CHILTON,  3. — The  sole  Consideration  for  the  undertaking  of 
Mallory  to  pay  MatlocS:  -ten  per  cent,  on  the  amount  of  the  ex- 
ecution named  in  the  contract,  was  the  delay  in  enforcing  col- 
lection of  said  execution  until  after  the  ensuing  term  of  the 
Supreme  Court.  It  is  certain  that  upon  the  affirmance  of  the 
chancellor's  decree  by  the  Supreme  Court,  no  damages  could 
have  been  awarded  by  that  court,  and  if  such  damages  were 
thus  recoverable,  this  agreement  but  superadds  ten  per  cent,  to 
them.  Neither  did  the  fact  that  Mallory  neglected  to  give  the 
appeal  bond  within  twenty  days,  as  allowed  by  the  court,  pre- 
vent him  from  suing  out  a  writ  of  error  at  any  time  within  three 
.years  after  the  decree  was  rendered.  The  delayer  forbearance 
in  collecting  the  demand  is,  then,  the  entire  consideration  for 
•the  promise  here  sued  on ;  and  this  is  shown  in  the  declaration. 
That  such  agreement  constitutes  usury,  we  should  be  sorry  to 
entertain  a  doubt.  Were  such  agreements  to  receive  the  sanc- 
tion of  the  law,  the  statutes  against  usury  would  be,  in  many 
cases,  perhaps  the  greater  ntimber,  utterly  impotent  to  effect  the 
end  proposed.  It  has  long  been  settled  that  cases  of  usury  are 
not  confined  to  precise  loans  of  money,  but  they  extend  to  cases 
where  the  relation  of  debtw  and  creditor  exists,  and  to  cases  of 
wares,  merchandize,  or  commodities. — Drew  v.  Power,  1  Sch.  k. 
Lef.  191 ;  Grimes  v.  Shrieve,  6  Mon-.  553.  And  when  the  con- 
tract on  its  face  shows  that  more  than  the  legal  rate  of  interest 
is  reserved  for  forbearance,  the  declaration  is  demurrable ;  for 
that  which  appears  need  not  be  pleaded  or  averred. — Dysart  v* 
Logan,  2  J.  J.  Mar.  428.  The  charge  in  the  case  before  us 
cannot  be  justified  upon  the  idea  of  any  risk  which  Matlock  in^ 
•curred ;  for  he  incui'red  no  hazard  but  such  as  is  common  to 
forbearance  in  all  cases. 

We  feel  quite  sure  that  this  agreement,  in  legal  contempla- 
tion, is  usurious,  and  the  judgment  of  the  court  upon  the  de- 
murrer must  be  affirmed. 
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11  A  court -of  equity  wHl  not  interfere  at  the  suit  of  one  of  the  defendii 
ants  in  a  jijdgmentat  law,  to  compel  the  plaintiff  to  collect  his  judg- 
ment out  of  another  defendant,  who  by  agreement  with  his  co-tfe*-- 
ft-Midant  had  bound  himself  to  pay  it. 

S.'Hclief  will  not  be  decreed  to  a  complainant  upon  the  case  establish- 
'  cd  by  the  answers  and  evidence,  when  it  is  directly  opposed  to  the 
nllepfalions  of  his  biH. 

Appeal  from. the  Chancery  Court  at  Mabile.     Tried  before 

the  Hon.  J'.  W.  Lesesne. 

J' 

Jones  &  Stewart,  for  appellant : 

It  is  said  equity  cannot  give  relief  in  such  a  case  as  this-,     ff 
this  be  so,  it  is  very  ineffectual  to  suppress  fraud.     This  is  a 
fraudulent  device  of  Barney.— 1  Story's  Eq.,  §  186-87-88-90. 

Equity  has  jurisdiction  to  apply  a  remedy  where  a  creditor'" 
judgment  is  satisfied  and  it  is  attempted  to  be  set  up  against  the 
debtor.— 2  Story's  Eq.,  §  876,'886,  877.  Equity  gives  relirf 
in  all  such  cases*.— lb.  §.  903,  861;  862,  906,  007,  874,  872;  9 
Ala.  46S.  Equity  •will  not  restrict  itself  by  enumerating  the 
cases  where  it  will  take  jurisdiction  to  suppress  ftaud. — 2  Alb. 
572. 

Where  a  contract  is  made,  it-must  not  only  be  in  good  -faith 
between  the  parties,  but  mustnot  be  mala  Jidti  as  to  others.-^ 
Story's  Eq.,  333. 

The  principle  that  where  a  creditor  has  tAvo  funds  or  means  of 
payment,  equity  will  compel  him  to  resort  to  the  one  which  will 
save  another  from  loss,  is  too  clear  and  familiar  to  need  autiiori- 
ty.     It  is  fully  recognized  by  this  court  as  well  as  all  others. 

It  is  said  equity  will  not  interfere  between  a  creditor  and  a 
surety,  but  wilMeave  the  creditor  without  control.  This  ques- 
tion, as  a  single  naked  question,  it  is  not  necessary  to  consider; 
there  are  here  other  equitable  grounds  and  circumstances.  Here 
"is  necessary  loss  to  Skinner ;:  here  is  fraud,  contrivance,  bad; 
faith  and  violation  of  covenant. 

Besides,  if  that  argument  could  apply  to  the  State  Bank,  it 
docs  not  apply  to  Fuller.. 

The  State  Bank  was  guilty  of  no  collusion.     The  State  Bank . 
was   voluntarilv  constituted  creditor  of  Skinner,  Skinner  hav- 
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ing  confidence  in'  its  good  faith,  and  would  only  ask  to  be  re- 
stored to  the  condition  of  creditor  of  the  State  Bank. 

But  here  Fuller,  by  his  own  act,  constitutes  himself  creditor 
of  Skinner  by  an  act  of  an  unusual  nature,  atid  afterAtards  set 
liimself  up  in  the  character  of  an  arbiter  between  Barney  and 
Skinner,  knowing  that  it  will  defraud  Skinner,  and  without  ne- 
cessity so  far  as  his  objects  and  necessities  require.  He  catinot 
claim  the  position  of  a  fair  or  honest  creditor,  ai;id  has  no  claim 
which  equity  will  look  to. 

Barney,  by  his  own  conduct  and  his  acts,  has  chosen  to  con- 
sider the  payment  by  him  made  to  the  bank  as  payment  of  Skin- 
ner's share  of  the  debt,  for  he  charged  him  with  it  in  account, 
and  assumed  that  position  in  settling  with  Skinner,  and  elected 
to  consider  the  remainder  yet  due  as  his  own  debt.  This  he  had 
a  right  to  do  as  between  the  parties.  Barney  is  in  the  condition, 
therefore,  of  principal  debtor  as  to  the  balance,  and  it  is  his 
own  debt.  Fuller  is  in  the  same  condition,  for  his  contraiet  was 
to  pay  the  money  and'g4ve  time  to  Barney.  Barney  'rt'as  in  his 
contract  the  party  to  pay.  The  fact  clearly  appears  in  the 
prooof  and  in  his  own  answer. 

The  gross  evasion  of  the  answer,  in  answering  what  nobody 
charged,  and  in  wholly  failing  to  answer  what  was  charged,  and 
in  seeking  to  evade  the  force,  true  meaning  and  object  of  his 
agreement,  sufiiciently- shows  the  position  he  occupies  towards 
Skinner,  and  that  alone  is  strong  evidence  of  fraud,  and  that  he* 
has  no  standing  in  a-oourt  of  equity,  and  should  have  none.'« ,,'. 

As  to  Fuller,  he,- in -reality,  has  no  interest  in  the  question. - 
He  is  safe,  at  all  events,- and  is  precisely  where  he  e:ipect"ed  to 
be,  independently  of  Skinner.- 

To  allow  these  parties  to  carry  out  their  scheme,  would  be  to 
give  them  the  aid  of  equity  as  an  auxiliary  to  fraud. 

Jno.  Ai  Campbell,  contra  : 

We  insist  that  no  relief  can  be  granted,  because  the  allega- 
tions of  the  bill  are  contradicted  by  the  answers  and  are  not* 
sustained  by  the  proof. — Reavis'  Dig.  263;  13  Ala.- 681;- T' 
How.  S.  C.  R.  137. 

The  rights  of  Fuller  being  those  of  a  creditor,  a  debt  in  which 
the  parties  were  jointly  and  equally  bound  at  the  time  of  the  con- 
tract, in  which  there  were  no  rela.'tions  of  pj-inoipal  and  suretjy^j 
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the  arrangements  made  by  Barney  and  Skinner  conld  have 
no  operation  on  these  claims  of  Fuller,  nor  will  the  coart  inter- 
fere to  control  the  rights  of  the  creditor. — 3  Ala.  728  ;  1  Gill 
&  J.  346;  2  Barb.  484;  6  Vesey714. 

COLEMAN,  J. — The  complainant's  bill  in  this  case  alleges 
in  substance  that  in  November,  1845,  the  Branch  of  the  Bank 
of  the  State  of  Alabama  recovered  two  judgments,  one  against 
the  complainant,  and  the  other  against  the  defendant  l^arney 
and  one  W.  C.  Stanley,  on  a  note  made  by  complainant  and 
Barney  as  principals,  and  said  Stanley  as  their  snrety  ;  that  b^^ 
an  agreement  made  between  said  Skinner  and  Barney  on  the 
27th  March,  1846,  Barney  undertook,  for  a  valuable  considera- 
tion, to  pay  said  judgments. 

The  bill  alleges  that  Barney  paid  the  amount  due  on  the 
judgment  to  the  bank,  but  in  so  doing  he  resorted  to  an  artifice, 
the  object  of  which  was  to  violate  his  agreement  and  compel  the 
complainant  to  pay  the  judgment;  that  he  caused  an  assign- 
ment of  the  judgment  to  the  defendant  Fuller,  the  broker  from 
whom  he  borrowed  the  money  to  pay  it ;  that  Barney  agreed 
with  Fuller  that  he  should  lend  Barney  the  money  necessary  to 
pay  the  judgment,  which  loan  was  to  be  repaid,  with  such  rate  of 
interest  or  commission  as  they  agreed  on,  at  a  certain  deferred 
period ;  that  Barney  induced  Fuller  to  procure  a  transfer  of  tlu; 
judgments,  apparently  as  security  to  himself,  and  as  a  purchase 
as  to  complainant,  but  that  in  reality  it  was  a  payment  of  the 
judgment  to  the  bank,  made  by  the  procurement  and  for  the  use 
of  Barney ;  that  Fuller  holds  said  transfer  for  the  use  of,  and 
under  ihe  control  of  Barney,  and  uses  the  judgment  against 
complainant  as  Barney  directs,  and  that  they  were  then  pressing 
the  complainant  with  an  execution  issued  on  the  judgment.  Tht; 
complainant  asks  specifically  that  the  judgment  be  decreed  to  be 
satisfied  and  perpetually  enjoined,  and  for  general  relief,  &c. 

Barney  controverts  the  alleged  undertaking  on  his  part  to  pay 
said  judgment,  and  the  answers  of  Barney  and  Fuller  fully  dt  - 
ny  all  the  complainant's  allegations  as  to  the  payment  of  the 
judgment,  or  that  the  transaction  with  the  bank  was  other  than 
a  purchase  by  Fuller,  in  good  faith,  of  the  judgments.  In  these 
denials  the  answers  are  responsive  to  the  bill,  are  sustained  by 
the  testimony  of  Lewis,  and  not  impaired  by  that  of  Wilson. 
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Upon  a  consideration  of  the  whole  case  we  are  constrained  to 
come  to  the  conclusion  that  Fuller  is  the  bona  fide  purchaser 
and  owner  of  the  judgments. 

This  view  of  the  case  makes  it  unnecessary  to  examine  and 
decide  whether  Barney  was  bound  by  agreement  to  pay  the 
judgment,  as  alleged  in  the  bill.  Admitting  that  Barney  was  so 
bound,  can  a  court  of  equity  be  asked  to  interfere  Avith  the  rights 
of  Fuller  as  a  creditor,  and  control  him  in  the  mode  of  collecting 
his  judgment  %  We  have  been  unable  to  find  any  authority  for 
such  an  interference.  Even  in  the  case  of  a  proper  suretyship, 
the  general  rule  is,  that  a  court  of  chancery  will  not  compel  a 
creditor  to  proceed  against  the  principal  debtor  before  he  resorts 
to  the  surety. — 3  Ala,  728  ;  G  Ves.  714.  The  bill  in  this  case 
wa^  evidently  not  framed  for  such  a  purpose.  The  relief  sought 
■^or  in  the  bill  is  based  on  the  allegation  that  Fuller  is  not  the 
owner  of  the  judgment,  and  relief  cannot  now  be  given,  necessari- 
ly founded  on  the  fact  that  Fuller  is  the  owner  of  the  judgment. 
The  principle  is  well  settled  that  relief  can  only  be  granted  on  a 
state  of  facts  substantially  corresponding  with  the  allegations  of 
the  bill. — Reavis'  Dig.  263,  and  the  cases  there  cited;  13  Ala. 
< 581,  The  relief  asked  against  Fuller  in  the  character  of  a  judg- 
ment creditor  of  Skinner  and  Barney  is  based  on  a  fact  direct- 
ly opposed  to  the  allegations  of  the  bill. 

Let  the  decree  be  affirmed. 

Dabgan,  C.  J.,  not  sitting. 


JONES  vs.  STEWART. 

1.  On  a  trial  of  the  right  of  property  to  slaves  levied  on  under  execn- 
tion  and  clainied  by  a  son-in-law  of  the  defendant  in  execution,  it  is 
not  error  to  charge  the  jury,  that  in  determining  the  bona  fides  of  the 
sale  from  the  defendant  to  the  claimant,  they  might  look  to  circuni- 
s-tauccsof  nnnsual  particularity  attending  it,  as  tending,  if  unex- 
))lained,  to  show  fraud. 

2.  When  the  bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
dence, the  appellate  court  will  presume,  against  the  party  exce^ning, 

'  (hat  an  affirmative  charge  was  su.staincd  by  the  evidence. 
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,   Error  to  the  Circuit' Court  of  Wilcox.     Tried  before  tli/s 
Hon.  Geo.  Goldthwaite. 

This  Tras  a  trial  of  the  right  of  property  to  certain  slav(s, 
which  had  been  levied  on  under  execution  in  favor  of  Stewanc 
against  Benjamin  B.  Patton,  and  claimed  by  the  plaintiiF  in  er- 
ror who  was  a  son-in-law  of  Patton's..  The  judgment  on  which 
the  execution  was  issued  was  rendered  .on  the  iBfth  of  March. 
1849.  It  was  shown,  on  thc'trial,  thajt  the  slaves  belonged  t<> 
the  defendant  in  execution  up  to  the  last  of  January,  1849,  at 
which  time  the  claimant  contracted  to  purr^ihase  them.,  and  paid 
the  price  agreed  on  in  cash,  and  that  Jcvitnesses  were  called  in  to 
count  the  money  and  witness  the  bill  ef  sale.  .It  was  also  proved, 
that  at  the  time  of  the  sale  the  defendant  w«s  ini'ailing  circum- 
stances, and  that  the  claimant  was  «,dvised  by  counsel  to  have 
the  bill  of  sale  witnessed.  The  court  cliarged.the  jury,  "  that 
if  the  defendant  and  the  claimant  were  unusually  particular  in 
relation  to  the  sale,  they  might,  in  determining  the  question  of" 
fraud,  look  to  such  circumstances  of  partioularity,  as  tending,  if 
unexplained,  to  prove  fraud;"  to  which  charge  the  claimant  ex- 
cepted. There  was  a  verdict  and  judgmcAt  in  favor  of  th,<t 
plaintiff  in  execution. 

Geo.  W.  Gayle,  for  plaintiff  in  error. 

C..  .Q.  SEi4,PiRSj  contra. 

CHILTON.,  J. — The  .charge  asserts  the  principle.,  that  tlic 
jury  in  determining  as  io  the  bona  fides  of  the  sale,  might  look 
to  circumstances  conducing  to  show  unusual  particularity,  as 
tending  to  show  a  fraudulent  intent. 

!lf  this  charge  was  vvvarrante(i  by  the  testimony,  we  are  una- 
'ble  to  percieve  any  thing  improper  in  it..  Although,  in  the  lan- 
guage of  the' booksj  "fraud  seeks  concealment,"  yet  the  em- 
ployment of  vnWiOnted  particularity  is  sometimes  not  the  least 
effectuq,!  mode  of  screening  it  from  detection.  Parties,  in  ma- 
)if.ing  sales  of  property,  conscious  of  purity  of  motive,  are  ordi- 
narily content  with  the  observance  of  the  easy  and  natural  means 
to  which  resort  is  usually  had,  and  which  being  natural  and  easy, 
and  in  accordance  with  our  experience,  furnish  of  themselves 
evidence  of  ingenuousness.     While  on  the  other  hand,  fraud  ^ 
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suspicious  of  itself,  is  wont  to  seek  additional  props,  ^rnd  some- 
times overleaps  itself  in  the  attempt  "  to  make- assurance  doubly 
<<ure." 

From  the  very  nature  of  the  subject,  however,  it  is  impossibl^^ 
to  lay  down  any  general  rule  as  to  what  circumstances  of  parti- 
cularity shall  be  considered  evidence  of  fraud.  'Itis  obvious 
that  there  are  many  cases  in  which  the  circumstances  may  not 
only  justify,  but  require  the  exercise  of  extraordinary  caution, 
and  make  such  caution  consist  with  the  best  intention.  Where- 
as, under  other  and  different  circumstances,  such  unusual  parti- 
cularity would  be  evidence  that  the  parties  were  endeavoring  to 
bolster  up  what  they  knew  to  be  a  fraudulent  transaction. 

In  this  case  the  bill  of  exceptions  does  not  purport  to  set  out 
all  the  proof ;  so  that  it  is  impossible  for  us  to  say  whether  the 
circumstances  in  proof  did  not  fully  justify  the  charge.  To 
/)rc5w»i€  that  the- charge  was  abstract,  would  be  to  indulge  a 
-presumption  in  favor  of  the,  party  excepting,  and  against  the  rc- 
,i5ularity  of  the  judgment  and  proceedings  in  the  court  below; 
whereas  the  settled  doctrine  of  this  court  is  to  construe' the  bili 
.of  exceptions  most  strongly  against  the;  party  excepting,  and  to 
presume  that  an  affirmative  charge  was  sustained  by  the  evidence. 

It  results  that  the_  judgment  of  the  court  below  must  be 
affirmed. 


HOLMAU  v€.  WHITIN€l. 

J  J.  An  endorser  who  is  fully  indcmnifietl,  or  one  for  whose  accommo- 
dation the  note  was  drawn  and  who  has  received  the  benefit  of  it,  is 
not  entitled  to  notice  of  its  non-payment. 

-'-.  On  a  demurrer  to  evidence  the  court  must  assume  as  true  every  fact 
which  a  jury  could,  with  aniy  propriety  according  to  the  evidence, 

r     rind  to  be  true. 

^\.  A.,  as  attorne)^ ireoovered  a, judgment  against  E.  &  R.  for  §900,  but 

could  not  obtain  satisfaction  by  legal  process.     R.  proposed  to  give 

his  individual  note  with  a  good  endorser,  for  about  $300,  in  full  satis- 

.  Xactiou  of^e  judgment.  He  also  afterwards  proposed  to.give  his  note 
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for  the  same  amount  with  W.,  who.  was  his  mother,  as  endorser,  and 
that  A.  should  assign  the  jiMlgment  to  her.  A.  accepted  the  latter 
proposition,  and  cxecnted  an  assignment  of  tlie  jndgment  to  W. 
The  assignment  was  delivered  to  R.,  who  therenpon  gave  his  note 
for  the  required  amount  endorsed  by  \V.,  payable  in  Bank.  A.  en- 
dorsed the  note  to  H.,  who  bronght  assumpsit  on  it  against  W.,  and 
relied  on  these  facts  to  execuse  want  of  notice.  It  was  held. 
That  the  evidonce,^  on  demurrer  to  it,  was  not  sufficient  to  justify  the 
inference  that  W.  assented  to  the  assignment  of  the  judgment  to  her,, 
or  that  she  was  informed  of  it. 

Error  to  the  County  Court  of  Mobile^ 

Hamilton,  for  plaintiff  in  error.. 

G.  N.  Stewart,  contra, 

DARGAN,  C.  J. — This  suit  is  against  the  endorser  of  »■ 
note  made  by  Rouse  and  negotiable  and  payable  at  the  Bank  oiT 
Mobile ;  consequently  the  defendant's  liability  is  to  be  ascer- 
tained by  the  law  merchant  regulating  inland  bills  of  exchange- 
As  thei'e  was  no  demand  of  payment  and  notice  to  the  endorser- 
of  the  maker's  failure  to  pay,  she  was  discharged,  unless  the 
evidence,  which  was  demurred  to,  will  excuse  such  omissions.. 
The  substance  of  the  evidence  may  be  thus  stated  :  Mr.  Adams,, 
as  an  attorney,  recovered  a  judgment  against  Ensign  &  Rouse 
for  near  nine  hundred  dollars,  but  could  not  obtain  satisfaction 
by  legal  process  ;  Rouse  proposed  to  Adams  that  he  would  give 
his  individual  note,  with  a  good  endorser,  for  about  three  hun- 
dred dollars,  in  full  satisfaction  of  the  judgment,  but  afterwards 
proposed  that  Adams  should  execute  an  assignment  of  the  judg- 
ment in  favor  of  Mrs.  Whiting,  who  is  the  motjher  of  Rouse,  and 
that  she  would  endorse  his  note  for  the  amount  agreed  on..  This 
proposition  was  assented  to  by  Adams,  and  he  having  a  personal, 
interest  in  the  judgment,  as  well  as  being  the  attorney  who  re- 
covered it,  executed  an  assignment  of  the  judgment  in  favor  of 
Mrs.  Whiting  and  delivered  it  to  Rouse,  who  thereupon  deliv  - 
tred  the  note  sued  on  endorsed  by  the  defendant ;  but  Adams- 
never  conversed  with  Mrs.  Whiting,  nor  was  it  shown  that  she 
ever  assented  to  this  assignment  of  the  judgment,  or  even  knew 
of  its  existence.  Upon  this  evidence,  it  is  contended^  that  the 
defendant  must  be  considered  as  an  endorser  who  is  full^  indem- 
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nifi'ed,.  or  as  one  for  whose  accommodation  the  note  was  made- 
and  endorsed  for  his  own  benefit.  The  rule  of  law,  T'  admit,  is,, 
that  an  endorser  who  is  fully  indemnified,  or  one  for  whose  bene- 
fit the  note  is  made  and  who  endorses  it,,  receiving  the  proceeds- 
or  benefit  of  the  note^.  is  not  entitled  to  notice  of  its  non-pay- 
ment ;  for  the  whole  object  and  reason  of  the  notice,  in  such  a 
case,  fails.  But  we  are  of  opinion,  that  ihe  evidence  would  not,. 
Avith  the  least  degree  of  propriety,  justify  the  jury  in  drawing 
the  inference,  either  that  the  defendant  was  indemnified,  or  that 
the  note  was  made  and'  endorsed  for  her  accommodation.  The 
only  act  she  did  in  person  was  to  endorse  her  name  on  the  note 
of  Rouse.  This,  within  itself,  would  show  her  to  be  a  common 
endorser  and  entitled  to  notice  of  non-payment;  and  there  is  no 
evidence  whatever  that  she  ever  assented  to  the  assignment  of 
the  judgment  to  her,  or  that  she  knew  of  the  existence  of  such 
assignment.  There  was  consequently  no  evidence,  from  which 
the  jury,  witli  any  propriety,  could  have  drawn  an  inference  that 
would  have  bound  the  defendant  to  the  'payment  of  the  note.  It 
is  said,  and  I  think  correctly,  that  upon  a  demurrer  to  evidence, 
the  court  must  assume  as  true  every  fact  that  a  jury  could  with 
any  propriety,  according  to  the  evidence,  find  to  be  true. — Dickey 
V.  Schreider^  3  S.  &  R".  413;  Carson  v.  The  State  Bank,  4  Ala. 
148.  This  is  the  extent  to  which  this  rule  has  been  carried, 
and  before  the  court  could  assume  the  fact  as  true,  there  should 
be  at  least  some  propriety  in  the  verdict  of  a  jury  finding  it  so ; 
but  if  the  jury  could  not  legally  or  reasonably  draw  the  infer- 
ence that  the  fact  was  true  from  tlie  evidence,  then  the  court 
cannot  assunae  the  fact  to  be  true.  We  cannot  perceive  how  a 
jury  could  have  found  that  Mrs.  Whiting  erer  assented  to  the 
assignment  of  the  judgment  to  her,,  or  even  that  she  ever  knew 
of  its  existence,  for  there  is  no  proof  of  either  of  these  facts ; 
consequefttly  we  cannot;  assume  that  she  waa  indemnified,  orthat 
tlie  note  was  made  and.  endorsed  for  her  accommodation.  She 
must,  therefore,  be  considered  as  a-  common  endorser  and  enti- 
tled to  notice  of  the  dishonor  of  the  note.  Bet  the  judgment  be- 
ailirmed.. 
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APPLETON  vs.  TURRENTINE. 

J .  It  is  erroneous  to  dismiss  an  appeal  from  a  justice  of  the  peace  t» 
the  Circuit  Court,  on  account  of  a  delect  in  the  appeal  bond,  when 
the  appellant  oliars  to  execute  a  new  and  sufficient  bond  and  pro- 
ceed to  trial  forthwith. 

Error  to  the  Circuit  Court  of  DeKalb.  .Tried  before  the 
Hon.  George  W.  Lane. 

A  JUDGMENT  was  rendered  hj  a  justice  of,  the  peace  in  favor 
of  Turrentino  y.  Watts,  on  which  an  execution  was  issued  and 
levied  on  certain  personal  property,  to  which. a  claim  was  inter- 
posed by  Appleton,  and  bond  ^Lven  to  try  the  right  thereto.  A 
trial  was  had  before  the  justice,  and  the  property  Avas  found  sub- 
ject to  the  execution.  The  ,c.Iaimant  appealed  to  the  Circuit 
XJourt,  and  executed  an  appeal  bond  which  was  defective.  An 
order  was  made  at  the  Fall  Tei-m,  1845,  of  the  Court,  that  a 
new  bond  be  given  within  one  huncked  and  twenty  days ;  and  at 
the  Spring  Term,  1847,. the  appeal  was  dismissed.  The  judg- 
ment entry, recites  "that  said  appellant  had  failed  to  give  a  good 
and  sufficient  bond,  in  .accordance  to  a  previous  order  of  this 
court,  and  docs  now  fail  to  give  the  same.  It  is  therefore  order- 
ed by  the  co.urt  .that  said  appeal  be  dismissed, ".&c.  It  appears 
from  the  bill  of  exceptions,  that  the,  appellant  oflfered  to  execute 
.ji  new  and  su^cient  bond  and  proceed  to  trial  forthwith. 

J.  B.  Martin,  for  |)laintift'in  error,  citqd  Bradford  v.  Daw- 
xon  &  Campbell,  2  Ali.  203;  Carter  v.  Pickard,  11  ib.  673; 
Alford  V.  Johnson,  0  Por.  320;  Jeiikins  v.  McCawley,  1  Stew- 
.yrt  61. 

■!/■• 
iCOliEMAN,  J. — The  court  below  decided  that  the  appeal 

bond  given  in  this  case  in  pursuance  of  a  previous  order  of  the 

vourt  was  insufficient,  for  the  want  of  a  proper  authority  on  the 

part  of  the  agent  making  the  same,  and  that  the  cause  should 

be  dismissed,  although  the  plaintiff  announced  himself  prepared 

to  execute  a  sufficient  bond,  and  offered  to  execute  a  good  and 

sufficient  bond  and  go  on  with  the  trial. 

Without  inquiring  into  the  correctness  of  the  decision  reject- 
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Jing  the  bond  previously  filed,  we  have  no  hesitation  in  decidin;:; 
that  the  court  erred  in  irefusing  to  permit  the  plaintiflf  to  make  a 
new  and  sufficient  bond« 

.  In  Bradford  v.  Dawson  &  CampbeH,.(2  Ala.  203,)  it  was  held 

that  the  claim  bond  is  intended  as  a  security  for  the  plaintift'  in 

the  execution  ;  and  although  he  may  insist  on  the  execution  of 

such  a  one  as  the  statute  directs,  yet  the  claim  ought  not  to  be 

dismissed  on  account  of  .a  defective  bond,  if  the  claimant  will  ex- 

.<icute  a  good  one  under  the  direction  of  .the  court,  when  the  cx- 

,  ception  is  allowed.     This  practice  has  been  repeatedly  rccognizetl 

,'m  analagous  cases,  and  we  cannot  doubt  its  correctness. — Al- 

itprd  V.  Johnson,  9  Por,  320  ;  Carter  y.  Pickard,   11  Ala.  61§. 

.Let  the  judgment  be  reversed  and  the  cause  remanded. 


'AJARNES  vs.  THE  MAYOR  &  ALDERMEN  OF  MOBILE. 

.J.  A-retrospecrive  opetatioii  will  never  be  given  to  a  statute,  unless 

the  intention  clearly  appears  on  its  face  that  it  should  so  operaie. 
si.  When  the  judge,  by  consent  of  the  parties,  is  substituted  in  lieu  ol 

a  jury  to  try  the  facts  of  a  case,  his  decision  cannot  be  revised  l)y  the 

a[)pellate  court. 
,2.  (It  !s  the  duty  of  the  court  to  construe  a  law  or  ordinance  and  gather 

its  intention  from  the  law  itself,  and  not  from  contemporaneous 
lavowals  of  the  individual  framers  of  it. 

lERRoa  to  llie  Circuit  Court  of  Mobile.  Tried  before  tlie 
lion.  John  Bragg, 

A  JUDGMENT  was  rendered  by  the  Mayor  of  the  City  of  Mo- 
bile against  the  plaintiff  in  error  for  a  fine  of  twenty-five  dol- 
lars and  costs,  for  his  infraction  of  a  city  ordinance.  The  de- 
fendant appealed  to  the  Circuit  Court,  where  judgment  was 
.-igain  rendered  against  him,  to  reverse  which  he  prosecutes  this 
-^vrit  of  error.  The  facts  of  the  case  may  be  collected  from  the 
opinion. 

Lindsay  &  Gibboxs,  for  plaintiff  in  error;"*""  J*"><*JiW 
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■  Jonu  A.  Campbell,  contra. 

CHILTON,  J. — The  ordinance  passed  by  the  corporate  au- 
thority of  Mobile,  for  the  violation  of  which  the  judgment  now 
sought  to  be  reversed  was  rendered  against  the  plaintiff  in  er- 
ror, is  in  these  words  :  "Sec.  1.  Be  it  ordained  by  the  Mayor, 
Aldermen  and  Common  Council  of  the  City  of  Mobile,  that  from 
and  after  the  passage  of  this  ordinance,  it  shall  not  be  lawful  for 
any  person,  or  persons,  to  establish  within  the  corporate  limits 
of  the  city  of  Mobile  the  boiling  of  any  materials  of  which  soap 
or  candles  are  made,  or  any  factory  of  soap  or  candles,  except 
i lithe  manner  provided  for  in  the  second  section  of  this  ordinance. 
Sec.  2.  Be  it  further  ordained,  that  any  person  or  persons  desi- 
rous of  engaging  in  the  business  of  making  soap  or  candles,  shall 
first  obtain  the  written  certificate  of  the  board  of  health,  that 
the  location  which  he  or  they  have  selected  for  the  purpose,  is 
such  as  will  not  prove  injurious  to  the  health  or  comfort  of  the 
neighborhood.  This  certificate  shall  be  submitted  to  the  Mayor 
of  the  City  of  Mobile,  and  if  he  approve  the  same,  he  shall  grant 
a  license  for  the  boiling  or  making  of  soap  at  the  place  named  in 
said  certificate."  The  third  section  provides  a  penalty  against 
any  one  who  shall  establish  within  the  corporate  limits  of  the 
city  any  manufactory  of  soap  or  candles,  without  having  ob- 
tained the  license  provided  for  in  the  second  section,  of  twenty- 
five  dollars  for  each  day  the  same  shall  be  continued. 

This  ordinance  was  approved  on  the  4th  of  August,  1847,  an<I 
the  plainfiff  in  error,  insisting  that  it  was  not  the  design  of  the 
Common  Council  to  subject  to  such  ordinance  manufactories  of 
soap  and  candles  which  had  been  established  previous  to  its 
passage,  proved  that  his  soap  factory  had  been  established  and 
was  in  operation  several  years  before  and  at  the  time  the  ordi- 
nance was  passed,  and  that  he  had  not  established  any  factory 
or  materials  for  the  boiling  of  soap  or  making  of  candles  withhi 
said  corporate  limits,  since  said  ordinance  was  passed.  The 
L-ase  has  been  argued  before  us  by  the  counsel  for  the  plaintiiF 
.  in  error,  under  the  apprehension  that  this  proof  was  excluded 
by  the  Circuit  Court;  but  upon  inspecting  the  record,  it  will  be 
seen  that  he  was  under  a  misapprehension,  and  that  the  proof 
was  admitted. 

We  entirely  agree  with  him  that  the  ordinance  is  alone  appli- 
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cable  to  establishments  for  the  boiling  of  materials  and  the  manu- 
facture of  soap  and  candles,  erected  or  established  after  its  pas- 
sage, and  that  it  was  not  designed  to  embrace  those  which  were 
then  in  existence.  This  construction  would  seem  to  result  from 
the  language  itself — "  that  from  and  after  the  passage  of  this 
ordinance^  it  shall  not  be  lawful  for  any  person  or  persons  to 
establish,"  &c. ;  that  is,  permanently  to  erect,  a  manufactory 
for  the  making  of  soap  or  candles,  or  the  boiling  of  materials 
from  which  they  are  made.  The  language  of  this  ordinance  does 
not  justify  us  in  giving  it  a  retrospective  operation;  and  such 
construction  will  never  be  indulged,  unless  the  intention  obvi- 
ously appears  from  the  law  or  ordinance  that  it  should  so  ope- 
rate.— See  Hays  v.  Gould,  at  the  present  term,  and  cases  there 
cited.  But  notwithstanding  this  conclusion,  the  plaintiff  in  er- 
ror can  take  no  benefit  from  it  in  the  present  trial,  as  he  failed 
in  the  court  below  to  call  forth  the  action  of  the  court  upon  it  as 
constituting  a  defence  to  the  action.  The  judge,  by  consent, 
was  substituted  in  lieu  of  the  jury,  to  try  the  facts,  and  the  de- 
fendant below  prayed  the  court  for  judgment  in  his  favor,  on 
the  grounds  that  the  corporation  had  no  power  to  pass  the  ordi- 
nance, and  because  the  proof  showed  that  the  defendant  had  not 
violated  its  provisions.  This  motion  for  judgment,  as  predi- 
cated upon  the  proof,  docs  not  raise  the  question  of  the  liability 
of  the  plaintiff  in  error,  as  affected  by  the  erection  of  his  estab- 
lishment anterior  to  the  passage  of  the  ordinance.  It  merely 
presents  a  question  of  fact  to  be  determined  upon  all  the  proof, 
and  this  the  bill  of  exceptions  docs  not  purport  to  set  out ;  but  if 
all  the  evidence  had  been  spread  upon  the  record,  we  should  have 
no  more  poAver  to  revise  the  verdict  of  the  judge  upon  the  facts, 
than  if  such  a  verdict  had  been  rendered  by  a  jury. — Etheridge 
V.  Malempre,  18  Ala.  5G5;  16  Pet.  1G9;  7  How.  U.  S.  R.S-Sa. 

We  entertain  no  doubt  but  that  the  corporation  has  full  power 
given  it  by  the  Legislature  (Acts  of  1844, 179,  §  15, 189,  §  43,)  to 
pass  such  ordinance.  It  is  but  a  statutory  police  regulation,  de- 
signed to  promote  the  health  and  comfort  of  the  citizens. 

There  is  no  force  in  the  exceptions  that  the  court  rejected  evi- 
dence showing  that  a  committee  of  the  corporation  had,  previous 
to  the  passage  of  the  ordinance,  examined  the  establishment  oj" 
the  plaintiff  in  error  and  pronounced  it  a  public  benefit.  It  is 
not  pretended  that  this  amounted  to  a  contract  between  the  city 
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»nd  the  plaintiff  in  error,  nor  does'it  even  appear  that  the  ex-- 
amination  referred  to  was  an  authoritative,  binding  act  of  the 
corporation  &fi  such.     It  is  therefore  unnecessary  for  us  to  in-- 
quire  what  would  be  the  effect  of  a  cort tract  entered  into  between' 
the  corporation  and  a  citizen,  for  the  erection  of  such  an  estab- 
lishment, upon  the  powers  of  the  corporation  to  abate  it,  should 
it  subsequently  turn  out  to  be  a  public  nuisance.     The  proof  of 
fj^rod  of  the  existence  of  another  establishment  of  a  similar  kind 
in  the  city  at  the  time  the  ordinance  was  passed,  and  that  it  was 
the  avowed  object  of  the  corporation  not  to  include  them  in  the 
jirovisions  of  the  ordinance,  was  properly  ruled  out,  as  obviously 
illegal.     It  is  fOr  the  court  to  construe  the  ordinance  and  gather  ' 
the  intention  of'the  law-maker  from  the  law  itself,  and  not  from 
the  contemporaneous  avowals  of  the  individual  law-makers.    But 
this  has  not  been  seriously  insisted  on ;  and,  according  to  the 
construction  we  hafe  placed  upon  the  ordinance,  the  exclusion 
worked  no  injury  to  the  plaintiff  in  error.     Our  conclusion  is,  • 
that  although  it  is  quite  probable  the  plaintiff  in  error  had  a  ■ 
good  defence  in  the  court  below,  the  record  does  not  place  him  in  ' 
•a  condition  to  avail  himself  of  it  in  this  court.  • 
Jx?fthe  judgment  be  affirmed.  • 


MURRAY  &  I)URAN0;^Ex'fts,  t'*^.  TARDY. 

"ij  When  the  transcript  of  a  record  contains  a  judgment  only,  a:id  fhf 
clerk  certifies  "  that  the  same  is  all  the  record  of  said  cause  on  file. 
fUe  balance  being  lost  or 'mislaid;'- the  existence  of  a  writ,  declaru- 
rion  and  ple'n  cannot  be  presimied  from  the  recitals  in  the  judgment 
entry  that  the  parties  appeared  in  court  by  their  attorneys,  and  joined 
issue,  and  that  the  jury  returned  a  verdict  for  the  plaintiff; 

-.-.Uter  the  rendition  of  a  judgment,  the  defendant  is  entitled  to  notice 
of  a  motion  by  the  ])laintiff  for  leave  to  substitute  papers  and  file 
I  hem  as  a  part  cf  the  record  of  the  cause. 

Error  to  the  Circuit  Court  ■  of  Mobile.     Tried  before  ^hf 
}l4n.'  •  John* :  B^gg.  • 
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G.  N.  Stewart,  far  plahitiflfs  in  error  : 

1.  The  substituted  papers  cannot  be- recognized  as  parts  of 
the  record.  The  or-der  to  substitute  is:crroneous,  because,  1st,  it 
was  made  without  any  proof  of  the  loss,  and  it  is  not  shown 
whether  the  loss  was  beforeor  aft'erjudgment;  2d,  it  was  made 
without  notice  to  the  defeiid^ints  below ;  3d,  it  is  general  and  tob 
broad ;  it  allows  plaintiff  to  file  what  he  pleases,  without  any 
proof  or  restriction,  whether  similar  to  the  papers  supposed  to 
be  lost  or  not ;  4tlf,-  it  is  coniTned  to  plaintiff,  and  does  not  extend 
to  the  defend  antsy  nor  to  supply  the  whole  record.  The  substi- 
tuted papers  do  not  appear  to  be  fifed  under  the  order,  nor  does 
it  appear  they  were  authorized  to  be  filed. — Doswell  v.  Stewart, 
11  Ala.  629;'McLendon  v.  Jones,  8  ib.  298 ;  Dozier  v.  Joyce,  8 
Por.  303;  Williams  v.  Powell;'9  ib.  493. 

2.  It  does  not  appear  that  the  papers  existed 'at  the  time  the 
judgment  below  was  rendered,  therefore  the  judgment  is  errone- 
ous.    But  if  they  did  then  exist,  andwere  lost  afterwards,  then 
the  court  cannot  afiirtn,  but  must  dismiss  the  writ  of  error,  so*' 
that  a  new  writ  of  error  may  be-  sued  Out  when  the  whole  recoi^'d; 
is  })roperly  substituted. 

Percy  Walker,  con:^7*a; 

1.  The  order  of  the  Circuit  Court  for  the  substitution  of  the' 
papers  was  proper. — 5  Ala.  608,  To  sustain  a  judgment,  cverv 
thing  compatible  with  the  record  will  be  presumed ;  hence  it  fol - 
lovrs,  that  the  ordet-  fol*  substitution  -vviUbe  presumed  to  hate 
been  made  upon  the  proper  application  and  proof. — 3  SteAV.  444:, 
11  Ala.  590;  I  P6r:  479r  1  Ala..80-182  ;  14  S:  &.  R.  220 ;  3- 
Dana,  454. 

2.  Every  reasonable  intendment  will  be  made  in  favor  of  the- 
regularity  of  the  proceedings  of  courts  of  general  jnrisdiction.^- 
3  Ala.- 109-632';  1  J.  J;xMar.  609.     Though  no  plea  appears 
in  the  record,  the  judgment  will  be  supported.  The  entry  show- 
ing that  the  parties  appeared  in  court,  joined  issue,  and  that  the 
jury  found  for  the  defend^tnt  in'crror,  it  Avill  be  presumed  that  a  ■ 
plea  was  filed,  &c.— 2  A>a;  287  ;  lb.  337;  Sib.  632;  3S.  &  Pi' 
431-269 ;  7  Pbrt.  33;  18  Mar.  629;  28.  &P:  141;  3  Poir.  387; 
3  Dana,  454. 

3.  The  rule  in  regard  to  judgments  by  default,  when  no  dec- 
laration appears,,  docs  not  apply  here ;:  blit  every  thing  uc- 
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•cessary  to  uphold  the  judgment  will  be  presumed,  and  it  wifl 
therefore  he  intended  that  there  was  a  writ,  declaration,  &.C.— 8 
Ala.  657;  6  Per.  352;  15  Ala.  841;  21  Wend.  40;  17  Ala.  278-9. 

COLEMAN,  J. — Two  transcripts  of  record  are  filed  in  this 
'Cause.  In  the  first  transcript  the  clerk  certifies  a  judgment 
•only,  and  that  the  same  is  all  "  the  record  of  said  cause  ©n  file, 
the  balance  being  lost  or  mislaid." 

The  counsel  for  tlte  plaintiff  in  the  court  below  insists  that 
the  judgment  ought  to  be  sustained,  because  the  entry  shows 
that  the  parties  appeared  in  court,  joined  issue,  and  the  jury 
found  a  verdict  for  the  plaintiff,  and  that  hence  the  existence  of 
a  writ,  declaration  and  plea  should  be  presumed.  We  do  not 
think  we  are  authorized  to  go  so  far,  and  in  that  aspect  of  the 
case,  must  declare  the  judgment  erroneous. 

In  the  second  transcript,  it  appears  that  after  the  writ  of  er- 
ror was  sued  out,  to-wit,  on  the  16th  of  January,  1851,  an  order 
was  made  in  said  cause  in  the  court  below,  in  these  words:  *'0r- 
dered  by  the  court,  that  the  plaintiff  have  leave  to  substitute 
papers,  to-wit,  writ,  declaration,  &.C.,  in  this  cause,  and  that  he 
file  them  as  part  of  the  record  of  said  cause." 

There  is  nothing  in  the  record  showing  that  the  defendant  had 
any  notice  of  this  proceeding,  and  the  question  arises  whether  it 
can  be  sustained  without  such  notice  1  There  seems  to  be  some 
contrariety  in  the  opinions  heretofore  expressed  by  this  court  on 
this  subject.  In  the  case  of  Wilkinson  et  al.  v.  Branham,  5 
Ala.  608,  it  was  held,  tlvat  though  it  is  proper  to  require  no- 
tice to  be  given  to  the  defendant,  that  a  motion  will  be  made  to 
substitute  a  declaration ;  yet  if  the  court  grant  the  motion  with- 
out a  previous  notice,  its  action  will  not  be  considered  as  void  or 
irregular.  The  cases  of  Dozier  v.  Joyce,  8  Port.  303,  and  W^il- 
liams  V.  Powell,  9  ib.  493,  go  strongly  to  show  the  necessity  of 
notice.  In  the  case  of  McLemlon  v.  Jones,  8  Ala.  298,  the 
Judge,  in  speaking  of  the  rights  of  our  courts  by  the  common  law 
to  substitute  lost  records,  says,  "  Of  course  the  substitution  can 
only  be  made,  after  a  personal  notice  of  the  intention  to  move 
(he  court,  and  this  notice  should  be  sufficiently  explicit  to  ad- 
vise the  opposite  patty  of  what  is  intended."  In  Dos  well  v.  Stew- 
jirt,  11  Ala.  G29,  the  Chief  Justice  says:  "  Whether  we  con- 
tsider  the  proceeding  in  reference  to  the  statute  or  the  common 
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law,  a  notice  is  indispensable  to  its  regularity,   and  this  should  , 
be  shown  either  bj  the  return  of  an  officer  upon  a  formal  notice, 
or  by  an  affirmation  of  the  fact  upon  the  record." 

It  is  certainly  a  most  important  legal  rule,  and  altogether  es- 
sential to  the  proper  administration  of  justice,  that  whenever  a 
party's  rights  may  be  acted  on  by  a  court,  he  should  have  notice 
thereof,  that  he  may  appear  and  Cross  examine  the  witnesses 
and  defend  his  interests.  The  decision  in  the  case  of  Wilkin- 
son et  al.  V.  Branham  seems  to  be  founded  on  the  supposed  le- 
gal presumption,  that  after  a  judgment  the  parties  are  still  in 
court  and  conversant  of  all  that  may  be  further  done  in  the  case. 
This,  however,  is  well  known  not  to  be  true  in  the  practice  of 
the  courts  of  this  State;  and  if  a  party  should  be  allowed  after 
judgment  to  substitute  a  record,  Avithout  actual  notice,  the  ad- 
verse party  would  be  deprived  of  the  important  legal  right  of 
having  an  opportunity  of  questioning  its  loss  and  disputing  the 
truth  of  the  secondary  proof. 

The  judgment  is  reversed  and  the  cause  remandedv 

Dargan,  O.  ^.•,  not  sitting. 


PAIT  vs.  PAIT, 

I.  A  notice  which  alleges  that  the  plaintiff  was  bdilnd  as  security  for 
the  defeudaiit  ou  a  certain  note  which  is  particularly  described,  that 
judgment  was  rendered  thereon  against  him,  that  execution  had  is- 
sued ou  said  judgment  and  that  the  plaintiff  had  been  compelled  to 
pay  a  certain  sum  of  money  thereon,  and  specifies  the  court  in  which 
the  judgment  was  rendered  and  the  time  of  its  rendition,  is  sufficient 
ro  authorize  a  summary  judgment  [Clay's  Dig.  531,  |  3,]  against  the 
])rincipal,  in  the  same  court  in  wiiich  the  former  judgment  vi^as  ren- 
dered, although  the  notice  does  not  state  in  whose  favor  the  jnd^^- 
•  ment  was  rendered,  nor  the 'amount  of  it,  nor  the  time  of  the  pay- 
ment by  the  security. 

Error  to  the  Circuit  Court  of  Talladega.     Tried  before  the 
'Ion.  Robert  Dougherty;  > 

46 
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Woodward,  for  plaintiff  in  error. 
MoRGAN,  contra* 

CHILTON,  J.— Tlie  stetufe  declares  that  "  ih  all  cases 

where  judgment  shall  be  entered  np  in  any  court  of  record,  or 
by  any  justice  of  the  peace,  against  any  person  or  persons  as  se- 
curity or  securities,  their  executors  or  administrators,  upon  any 
note,  bill,  bond j  or  obligation,  and  in  all  cases  where  execution 
shall  be  awarded  by,  or  issued  from  any  of  the  courts  of  record. 
or  any  justice  of  the  peace,  against  any  person  or  persons  as  se- 
curity or  securities,  &-c.,  upon  any  bond,  &c.,  and  the  amount 
of  such  judgment  or  obligation,  or  any  part  thereof,  hath  been 
paid' or  discharged  by  such  security  or  securities,  his  heirs,  &c.- 
it  shall  be  la^Yful  fOr  such  security,  &c.,  to  obtain  judgment  by 
jnotion  against  such  principal  obligor  or  obligors,  &c.,  in  any 
court,  &c.,  where  such  judgment  may  have  been  entered  up, 
»nd  execution  awarded  against  such  security  or  securities,  &c., 
for  the  full  amount  which  may  have  been  paid,  with  interest,'" 
Sec— Clay's  Dig.  531,  §  3. 

The  notice  in  this  case,  which  was  treated  as  the  motion,  and 
to  which  a  demurrer  was  sustained  by  the  Circuit  Court,  al- 
though exceedingly  informal,  yet' when  properly  analyzed,  will 
be  found  to  present  a  case  which  falls  within  the  substantial  re- 
ijuirements  of  the  statute. 

It  shows  the  execution  of  a  note,  which  is  described  with  great 
particularity,  the  date,  amount,  when  and  to  whom  paj'^able,  and 
that  the  defendant  was  the  principal,  and  the  plaintiff  his  secu- 
i"ity ;  that  judgment  upon  this  note  was  rendered  at  a  certain 
term  of  the  County  Court  of  Talladega  county,  and  execution 
Avas  issued  thereupon,  and  the  plaintiff's  payment  of  three  hun- 
dred dollars  on  said  judgment,  in  consequence  of  which  he  moves 
fur  judgment  against  the  principal,  for  the  amount  paid  and  in- 
terest. Now,  although  it  is  not  stated  in  whose  favor  the  judg- 
ment was  rendered,  nor  the  amount  of  it,  nor  the  time  when, the 
three  hundred  dollars  was  paid,  yet  wc  think  the  judgment  being 
in  the  same  court,  reference  may  be  had  to  it  to  supply  these  for- 
u^al  defects,  and  the  party  can  be  allowed  to  prove  the  time  of 
his  payment,.so  as  to  fix  the- date  from  which  interest  would  ac- 
«:rue^    It  would  certainly  Lave  been  more  regular,  to  have  dc- 
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scribed  the  judgment  accurately,  referring  the  court  to  it,  and  to 
have  set  out  the  time  of  the  payment ;  and  I  confess  I  have  had 
some  difficulty  in  sustaining  the  motion,  as  I  am  indisposed  to 
encourage  such  loose  mode  of  pleading.  But  as  the  defects  can 
hardly  be  said  to  be  substantial^  We  think  the  demurrer  should 
have  been  overruled. 
Let  the  judgment  be  reversed  and  the  cause  remanded. 


STEIN  vs.  BURDEN. 

t.  The  Judge  of  Probate  has  jurisdiction  to  grant  writs  or  ad  quod  dam^ 
num  in  those  cases  in  which  the  Judge  of  the  County  Court  had  au- 
thority to  grant  iliem  before  theaboUtion  of  the  County  Court. 

Error  to  the  Probate  Court  of  Mobile, 

Albert  Stein  made  application^  by  petition,  to  the  Judge  of 
Probate  of  Mobile,  for  a  writ  of  ad  quod  damnum  to  ascertain 
the  damages  occasioned  to  those  interested,  by  the  construction 
of  an  aqueduct,  resorvoir  and  dams,  which  lie  intended  to  con- 
struct at  a  point  on  Bayou  Chautauque  for  the  purpose  of  bring- 
ing water  from  the  bayou  into  the  city.  The  application  was 
made  under  the  authority  of  an  act  of  the  General  Assemblv, 
approved  December  25,  1841,  entitled  "  An  act  to  amend  an  act 
passed  January  7,  1841,  entitled  'an  act  for  the  promotion  of 
the  health  and  convenience  of  the  city  of  Mobile,  by  the  intro- 
duction into  said  city  of  a  supply  of  wholesome  water  to  be  used 
for  domestic  purposes  and  for  the  extinguishment  of  fires.'." 
Those  persons  who  owned  lands  above  and  below  the  point  on  the 
bayou,  where  the  works  were  to  be  erected,  were  made  defend- 
ants to  the  petition,  and  notified  of  the  time  and  place  of  execu- 
ting the  writ.  On  the  petition  of  John  Burden,  one  of  the  de- 
fendants, a  supersedeas  of  the  writ  was  granted,  on  the  ground 
that  the  Judge  of  Probate  had  no  jurisdiction  in  the  case ;  and 
at  the  next  regular  term  of  the  court,  on  motion  of  said  Burden^ 
the  said  writ  of  ad  quod  damnum  was  quashed,  for  want  of  ju- 
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risdiction  in  the  court  to  issue  it,  and  a  judgment  for  costs  ren- 
dered against  said  Stein,  to  reverse  ^vllich  he  prosecutes  this 
writ  of  error. 

F.  S.  Blount,  for  plaintiff  in  error. 

No  counsel,  contra. 

DARGAN,  C,  J. — The  only  question  presented  for  our  rc- 
\-ision  by  the  record  is  this,  ■whether  the  judges  of  the  Courts 
of  Probate  have  jurisdiction  to  gi-ant  writs  of  ad  quod  damnum., 
in  those  cases  in  -which  the  judges  of  the  County  Courts  had  au- 
thority to  grant  them,  before  the  County  Courts  were  abolished  ? 
The  act  of  the  11th  February,  1850,  by  which  the  Courts  of 
Probate  were  established  and  organized,  in  lieu  of  the  County 
Courts,  defines  many  of  the  powers  and  duties  of  those  courts, 
but  expressly  denies  to  them  some  powers  that  had  been  former- 
ly exercised  by  the  County  Courts.  The  9th  section  of  the  act 
provides,  that  the  judges  of  the  Courts  of  Probate  in  their  re- 
spective counties  shall,  as  members  of  the  Commissioners'  Court 
of  Roads  and  Revenue,  perform  all  the  duties  that  had  been 
done  and  performed  by  the  judges  of  the  County  Courts,  and 
further,  that  they  should  have  and  exercise  full  jurisdiction  of, 
and  do  and  perform  all  things  now  required  of  the  judges 
of  the  County  or  Orphans'  Court,  except  as  therein  is  ex- 
cepted and  provided,  &c.  On  the  13th  day  of  February,  1850, 
the  Legislature  passed  another  act,  which  provides  "  that  the 
duties  heretofore  required  or  authorized  to  be  performed  by  ei- 
ther the  judge  or  the  clerk  of  the  County  Court,  one  or  both,  of 
any  and  every  description,  and  not  expressly  prohibited  or  other- 
wise provided  for  by  the  act  of  the  11th  February,  1850,  shall 
be  performed,  under  the  same  rules  and  regulations,  so  far  as 
they  are  applicable,  by  the  judges  of  the  Courts  of  Probate." 
Perhaps  the  act  of  the  13th  of  February  effected  nothing  more 
than  the  9th  section  of  the  act  of  the  11th  February  did.  But 
its  passage  is  conclusive  to  show  that  the  Legislature  intended 
to  invest  the  judges  of  the  Courts  of  Probate  with  all  the  powers 
and  jurisdiction  that  had  belonged  to  the  County  Courts,  save 
only  those  powers  and  such  jurisdiction  as  were  expressly  denied 
'them.  To  determine,  therefore,  whether  the  judge  of  the  Pro- 
bate Court  had  jurisdiction  to  grant  the  writ  of  ad  quod  damnum, 
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Ave  need  only  ascertain  whether  the  writ  could  have  been  granted 
bv  the  Count}'-  Court  of  Mobile,  upon  the  application  of  the  plaintifl" 
in  error  as  set  forth  in  his  petition,  and  then  whether  the  act  of 
the  11th  of  February,  1850,  by  which  the  Probate  Court  v/as 
established  and  the  County  Court  abolished,  denies  to  the  judge 
of  the  Court  of  Probate  jurisdiction  and  authority  to  grant  the 
writ.  Upon  this  it  is  only  necessary  to  say,  that  the  judge  or  the 
clerk  of  the  County  Court  would  have  had  full  power  to  grant 
the  writ,  under  the  act  of  the  25th  December,  1841,  (Pamphlet 
Acts  of  1841,  p.  5-6,)  and  neither  the  act  of  the  11th  of  Feb- 
ruary, 1850,  nor  any  subsequent  one,  denies  this  power  to  the 
judge  of  the  Court  of  Probate.  He  therefore  had  jurisdiction  to 
grant  the  writ,  and  consequently  erred  in  quashing  it  on  the 
ground  of  a  want  of  jurisdiction. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


COSTER,  ROBINSON  &  CO.  vs.  THOMASON,  use,  &c. 

1.  A  bill  of  exchange  drawn  by  '•  Ebenezer  Ilearn"  may  be  given  in  ev- 
idence under  a  declaration  on  a  bill  alleged  to  iiave  been  drawn  by 
"Ebenezer  Ilearne,'' 

"i.  A  statement  by  a  witness  "that  the  habits  of  business  and  intimacy 
between  himself  and  the  defendant  were  such  that  witness  had  no 
doubt  if  said  defendant  had  received  notice  of  protest  of  said  bill,  it 
would  at  once  have  been  communicated  to  witness,"  is  inadmissible 
evidence  for  the  defendatit  in  a  suit  on  the  bill,  being  a  mere  expres- 
sion of  opinion,  and  not  the  statement  of  a  fact  within  the  knowl- 
edge of  ihc  witness.  -,,; 

3.  When  a  bill  endorsed  by  a  partnership  is  dishonored  after  a  dissolu- 
tion of  the  firm,  notice  of  protest  to  any  one  of  the  late  partners  is 
sufiicient  to  bind  all. 

4.  A  recital  in  the  notary's  certificate  of  protest,  that  "  notice  of  the  pro- 
test had  been  left  at  the  offices  of  the  endorsers,"'  is  not,  of  itself, 
sufficient  to  charge  au  endorser  with  notice. 

Error  to  the  Circuit  Court  of  Mobile.     Tried  before  the 
Hon.  John  Bragg. 
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Assumpsit  on  a  bill  of  exchange  against  an  endorser. 

Hamilton,  for  plaintiff  in  error  : 

1.  As  to  the  exclusion  of  tlie  testimony,  as  shown  in  the  bill 
of  exceptions :  The  question  before  the  jury  was  the  sufficiency 
of  the  notice  of  non-payment  to  the  endorsers.  The  firm  of 
Coster,  Robinson  &  Co.  had  no  place  of  business.  The  evidence 
was  competent  to  negative  the  idea  that  actual  notice  had  been 
given. 

2.  The  bill  of  exchange  is  misdescribed  in  the  declaration. 

3.  Proper  diligence  was  not  shown.  The  firm  was  dissolved 
at  the  maturity  of  the  bill,  and  each  member  of  the  endorsing 
firm  was  entitled  to  notice.  The  dissolution  destroyed  the  mu- 
tual agency  and  each  must  be  notified. — Story  on  Bills  of  Ex. 
335-6,  848;  Story  on  Prom.  Notes,  455;  1  Conn.  R.  367;  2 
ib.  654 ;  7  Watts  &  Serg.  383 ;  4  Cowen  R.  126  ;  5  Hill's  R. 
232.  The  assertion  and  proof  that  notice  was  left  at  the  office 
of  the  endorser,  without  more,  is  not  enough  to  charge  the  en- 
dorser.— Rives  V.  Parmley,  18  Ala.  259. 

\V.  G.  Jones,  contra: 

1.  The  bill  was  properly  admitted  under  the  declaration. 
The  difference  in  the  spelling  of  the  two  names  makes  no  differ- 
ence in  the  pronunciation ;  and  being  idem  sonans,  they  are  in 
law  the  same  name. — Rex  v.  Shakspeare,  10  East  83  ;  Dick- 
inson V.  Bowes,  Kay  et  al.  16  East  110;  Shoober  v.  Ashurst, 
1  Littell  216  ;  Taylor  v.  Rogers,  Minor's  R.  197  ;  Cantley  v. 
Hopkins,  5  Stew.  &  Por.  58, 

2.  The  evidence  of  the  witness,  as  to  his  intimacy  with  Coster, 
and  his  inference  from  that  intimacy,  was  properly  excluded. 
Witnesses  must  testify  to  facts,  not  to  their  inferences,  or  opin- 
ions as  to  probabilities. 

3.  When  a  bill  endorsed  by  a  partnership  is  dishonored  after 
a  dissolution,  notice  thereof  to  either  one  of  the  late  partners  is 
sufficient,  and  binds  all. — Collyeron  Part.  399,  §  443,  and  cases 
there  cited ;  Story  on  Bills,  336,  §  299  ;  ib.  343,  §  305 ;  Chitty 
on  Bills,  530 ;  Brown  v.  Turner,  15  Ala.  833. 

4.  The  certificate  of  the  notary  that  notice  had  been  left  at 
the  offices  of  the  endorsers  was  sufficient.  This  precise  point 
was  so  decided  in  Curry  vs.  Bank  of  Mobile,  8  Por.  360.     This' 
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case  is  distinguishable  from  Rives  v.  Parmly,  18  Ala.  256. 
There  was  no  evidence  in  that  case  that  Rives  had  any  boarding 
place  in  Mobile.  Here  there  was  evidence  that  Coster  had  .an 
office  or  place  of  business  in  Mobile.  In  that  case  too,  there 
was  no  other  evidence  of  notice  than  the  notary's  certificate.  In 
this  case,  the  notary  was  examined  as  a  witness,  and  his  testimo- 
ny  supplies  the  deficiencies,  if  any,  of  his  certificate. 

COLEMAN,  J. — This  was  an  action  brought  by  the  plaintifV 
in  the  court  below  against  the  defendants,  to  recover  on  a  bill  of 
exchange  drawn  on  the  first  day  of  January,  1846,  by  Ebene- 
zer  Hearn  on  Messrs.  R.  L.  Walker  &  Co.,  Mobile,  for  the  pay- 
ment, four  months  after  date,  to  Wm.  Kitchen,  of  .$1200,  and 
endorsed  by  William  Kitchen  and  Coster,  Robinson  &  Co. 

By  the  bill  of  exceptions  it  appears  that  the  defendants  ob- 
jected to  the  introduction  of  said  bill  of  exchange,  as  evidence 
under  the  first  count  in  the  declaration,  because  the  bill  declar- 
ed on  purported  to  have  been  drawn  by  Ebenezer  ^'  Hearnc,'' 
while  that  offered  in  evidence  appeared  to  be  drawn  by  Ebene- 
zer "Hearn."  We  think,  clearly,  that  there  was  no  error  in 
the  overruling  of  this  objection  by  the  court.  Though  there  is 
a  variance  of  one  letter  in  spelling  the  two  names,  they  avL- 
pronounced  precisely  alike,  and  idem  sonans,  they  are  in  consid- 
eration of  law  the  same.  In  Schoober  v.  Ashurst,  ^1  Littell 
216,)  it  was  held  that  "Josiah"  and  "  Josier"  should  be  consid- 
ered the  same  name,  the  difference  in  pronunciation  being  too 
>«raall  to  amount  to  a  variance. 

The  plaintiff"  then  read  as  evidence  to  the  jury  said  bill  of 
exchange,  and  the  protest  and  certificate  of  the  notary  public, 
skewing  the  proper  demand  .and  refusal  of  payment  of  the  bill, 
and  averring  notice  of  the  same  to  the  defendants  in  these  words  : 
"  Notice  of  protest  left  at  the  offices  of  the  first  and  second  en- 
dorsers." 

The  defendants  then  introduced  a  witness  who  stated,  in  sub- 
stance, that  the  firm  of  Coster,  Robinson  &.  Co.  was  composed 
x)f  George  Coster,  Levi  Robinson,  and  one  Robert  L.  Walker  ; 
ithat  the  firm  was  dissolved  on  the  last  of  February,  or  first 
March,  1816,  after  which  time  they  separated.;  that  after  said 
dissolution,  witness  and  said  Coster  were  the  acting  ^clerks  for 
jBavid  Blair  &  Co.^  who  occupied  the  same  house  formerly  occu- 
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J  led  by  Coster,  Robinson  &  Co.,  and  were  the  only  persons  em- 
]>loyed  in  the  store  during  the  month  of  May,.  1846 ;  that  at 
that  time  said  Robinson  was  up  the  country,  and  witness  did  not 
know  where  said  Robert  L.  Walker  was,  nor  whether  he  then 
had  any  office  in  Mobile..  "  Witness,  also  stated  that  he  never 
saw  any  notice  of  protest  of  the  bill  of  exchange  sued  on ;  that 
he  had  known  the  defendant  Coster  ever  since  the  year  1833 ; 
that  he  had  been  constantly  employed  in  the  same  store  and 
buisiness  with  said  Coster,  for  about  thirteen  years,.and  their 
habits  of  business  and  intimacy  had  been  such  that  the  witness 
liad  no  doubt,  if  said  Coster  had  received  notice  of  protest  of 
said  bill,  it  would  at  once  have  been  communicated  to  witness,, 
but  that  he  had  never  heard  of  any  such  notice  having  been  re- 
ceived by  said  Coster.  The  plaintiflF's  counsel  moved  the  court 
to  exclude  from  the  jury  this  last  statement,  to  wit,  all  that  the 
witness  stated  tending  to  show  that  if  Coster  had  received  no- 
tice of  the  protest,  then  the  witness  would  have  been  informed 
of  it."  The  court  very  properly  excluded  said  statement.  It 
was  an  expression  of  opinion,  and  not  a  statement  of  a  fact 
within  the  knowledge  of  the  witness,  and  was  therefore  inadmis- 
sible as  testimony. 

The  plaintiff  then  introduced  the  notary  who  protested  said 
bill,  who  stated  "  that  he  did  not  recollect  any  thing  about  said 
protest ;  that  he  knew  it  was  made  by  him  because  he  had  so 
oertified ;  that  he  could  only  state  that  it  was  his  habit,  when  a  dis- 
solution of  a  firm  whose  name  was  on  negotiable  paper  had  taken 
place  after  the  paper  was  made,  and  before  protest,  to  give  no- 
tice at  the  office  of  some  one  member  of  the  firm,  and  he  had  no 
doubt  he  had  done  it  in  this  instance." 

This  was  all  the  evidence  in  the  case,  upon  which  the  court 
charged  the  jury,  that  if  they  believed  notice  of  protest  had 
been  left  at  the  office  of  any  one  of  the  partners  of  the  late  firm 
of  Coster,  Robinson  &  Co.  on  the  day  the  protest  was  made, 
this  was  sufficient  to  authorize  a  verdict  for  plaintiff.  To  this 
charge  the  defendant's  counsel  excepted,  and  asked  the  court  to 
charge,  "  first,  the  plaintiff  cannot  recover  unless  he  shows  that 
some  attempt  was  made  to  give  personal  notice  of  protest  to 
('oster,  Robinson  &  Co.,  or  one  cf  them,  and  on  failure  to  find 
any  of  them,  that  then  the  next  best  method  of  giving  them  no- 
tice had  been  resorted  to  j.  secondly,,  the  plaintiff  cannot  recover 
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in  the  absence  of  proof  of  the  notice  having  been  given  during 
business  hours ;  thirdly,  if  notice  may  have  been  left  only  at 
the  office  of  Robert  L.  Walker  after  the  dissolution  of  the  firm 
of  Coster,  Robinson  &  Co.,  this  would  not  be  sufficient  to  bind 
the  other  parties ;  fourthly,  that  the  evidence  in  this  case  it< 
not  sufficient  to  authorize  a  verdict  for  the  plaintiff;  fifthly,, 
that  in  order  to  entitle  the  plaintiff  to  recover,  it  is  not  sufficient 
for  him  to  show  merely  that  notice  of  protest  was  left  at  the  of- 
fice of  one  of  the  late  firm  of  Coster,  Robinson  &  Co. ;  if  the 
evidence  goes  no  further  than  this,,  the  jury  must  find  for  the 
defendant ;  sixthly,  that  the  evidence  contained  in  the  protest 
is  not  sufficient  evidence,  by  itself,  to  entitle  the  plaintiff  to  re- 
cover." 

The  court  refused  each  of  these  charges ,  as  asked  by  the  de- 
fendant, and  charged  the  jury  that  if  they  believed  the  notice  of 
protest  was  left  on  the  day  of  protestr  at  the  office  of  any  one  of 
the  then  late  firm  of  Coster,.  Robinson  &  Co.,  this  would  be  suf- 
ficient,, without  any  other  proof  whatever,  to  entitle  the  plaintiff  to 
recover. 

We  believe  the  law  to  be-well  established,  thatwhere  a  bill  en- 
dorsed by  a  partnership  is  dishonored  after  a  dissolution,  notice 
thereof  to  either  one  of  the  late  partners  is  sufficient  to  bind  all. 
— Collyer  on  Furt.  399,  443 ;  Story  on  Bills,  336  ;  Chitty  ou 
Bills,  530.  In  Brown  v.  Turner,  (15  Ala.  833,)  it  Avas  decided, 
that  when  a  bill  of  exchange  has  been  accepted  by  two  persons 
as  partners,  who-at  maturity  of  the  bill  have  dissolved  their  part- 
nership, and  are  also  absent  from  the  place  of  their  residence,  a 
demand  made  of  the  agent  of  one  of  the  partners  is  sufficient ; 
consequently  there  was  no  error  as  to  the  number  of  the  partners 
notified.  We  think,  however,  that  the  further  ruling  of  the  court 
in  the  case  was  in  collision  with  the  law  as  decided  in  the  case  of 
Rives  V.  Parmley,.  (18  Ala.  256.)  In  both  of  these  cases  the 
proof  of  notice  of  non-payment,  &c.,  as  contained  in  the  notari- 
al certificates,  is  the  same ;  the  same  words  ("  notice  of  protest 
left  at  the  offices")  being  used  in  both  certificates.  The  court 
decided,  in  the  case  referred  to,  that  the  certificate  of  the  notary 
(lid  not  contain  evidence  of  such  diligence  as  the  law  requires  t<i>. 
charge  an  endorser ;  that  to  charge  the  drawer  or  endorser  of  tt 
bill,  by  notice  left  at  his  place  of  business  or  residence,  it  should 
be  delivered  to  a  clerkj  if  there  be  one  at  the  former  place^  or  ti> 
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seme  proper  person  at  the  latter,  if  any  such  there  be,  or  it  should 
be  certified  tliat  no  one  could  be  found  on  application  at  such 
place.  It  is  contended,  however,  that  the  verbal  evidence  of  the 
.notarj'  furnished,  in  this  case,  additional  proof  of  notice,  &c. 
We  are  not  disposed  to  controvert  this,  but  wc  think  that  the 
Jury  must  have  been  led  to  believe,  from  the  charges  given,  and 
ithose  refused  by  the  court,  that  the  evidence  contained  in  the 
jnotarial  certificate  alone,  and  without  the  other  evidence  in  the 
,case,  iwas,  in  the  opinion  of  the  court,  sufficient  to  authorize  a 
verdict  for  the  plaintiff.  In  this  we  think  there  was  error,  and 
;therefore  order  the  judgment  to  be  rever&ed  and  the  cause  ro- 
jnanded. 


FONTAINE  &  DENT  vs.  BEERS  &  SMITH. 

3 .  Tlie  declarations  of  one  who  is  in  possession  of  property  either  real 
or  personal,  explanatory  of  his  possession;  are  admissible  evidence 
as  part  of  tlie  res  gestcB. 

2.  When  evidence,  a  part  of  which  is  legal,  is  objected  to  as  a  whole, 
the  court  is  not  bound  to  separate  the  legal  from  the  illegal  part  of 
it,  bnt  the  motion  to  exclude  may  be  refused. 

3.  On  the  trial  of  the  right  of  properly  in  a  vessel,  on  which  an  attach- 
ment had  been  levied,  and  a  claim  interposed  under  the  statute,  the 
plaintiffs  rnay  prove  directions  given  to  the  captain  of  the.  vessel  by 
the  defendant  in  attachment,  before  the  levy,  under  which  the  for- 
mer acted. 

4.  But  directions  given  to  the  captain  by  the  defendant  subsequent  to 
the  levy  and  interposition  of  the  claim  are  irrelevant  and  inadmis- 
sible. 

.5,  Whether  such  subsequent  directions  would  be  irrelevant,  when  of- 
fered in  connection  with  proof  that  the  claimants  held  a  lien  merely 
for  their  indemnity,  which  lien  had  l»een  discharged  by  the  defend* 
ant  after  the  claim  had  been  interposed.     Queue  1 

fi.  The  declarations  or  admissions  of  the  defendant,  mads  while  in  pos- 
session of  the  brig  before  the  levy,  in  disparagement  of  his  title  or 
interest,  are  admissible  evidence. 

/.  When  the  parlies  proceed  to  trial  upon  an  issue  whether  "the  brig 
levied  on  \j\as.  at  the  date  of  the  levyt  subject  to  the  attachment,"'  s^ 
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hill  of  sale  bearing  date  after  the  levy  is  prima  Jack  irrelevant,  as  be- 
ing outside  of  the  issue.  „ 

?<.  But  such  an  issite  i«  itself  immaterial. 

'■).  The  interest  of  the  mortgagor,  while  in  possession  of  thf  properfy 
before  the  law  day  has  arrived,  is  subject  to  levy;  but  when  the 
mortgagee  becomes  entitled  to  tlie  possession,  upon  default  being 
made,  he  may  claim  the  property,  and  terminate  the  sheriffs  pos- 
session. 

10.  But  if  the  mortgagor  discharges  the  lien  by  paying  the  mortgage 
debt  before  the  trial  of  tUe  claim  suit,  the  assertion  of  his  intervening 
claim  by  the  mortgagee  cannot  prevent  a  condemnation  of  the  j)ro- 
,perty. 

11.  The  statutes  of  this  State  requiring  the  registration  of  mortgage.*, 
deeds  of  trust,  &e.  on  personal  property  do  not  apply  to  vessels  for 
the  navigation  of  the  ocean.  The  evidence  ot  title  in  them  is  to  be 
looked  for  in  ttieir  ship  papers  and  registration  according  to  the  acts 
of  Congress. 

JC.  A  written  instrument  is  required  to  pass  the  title  to  a  ship,  as  de- 
termining its  national  character:  but  as  between  vendor  and  pur- 
.(•haser,  a  parol  sale,  consummated  by  delivery,  will  be  good  to  pass 
.the  title. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  tlie 
flon.  John  Bragg. 

Beers  &  Smith  sued  out  an  ancillary  attachment  against 
Cieorge  H.  Johnson,  which  was  levied,  on  the  12tli  June,  1849, 
on  the  Brig  Republic,  then  lying  at  the  wharf  in  Mobile.  A 
ciaiin  was  interposed  by  Fontaine  &  Dent,  and  bond  given  to 
try  the  right  of  property.  The  parties  proceeded  to  trial  u])on 
the  issue  whether  the  Brig,  at  the  date  of  the  levy,  was  subject 
to  the  attachment.  A  bill  of  exceptions,  which  was  sealed  on 
tlie  trial,  discloses  the  following  state  of  facts. 

Pi-evious  to  February,  1849,  the  Brig  belonged  to  Hcirn  &. 
[^G  Baron,  (the  title  being  in  Ileirn  alone,)  who  sold  it  in  Febru- 
ary to  Johnson  and  one  Smith,  Johnson  purchasing  five-sixths, 
and  Smith  one-sixth.  The  purchasers  gave  their  promissory 
notes  payable  at  a  future  day,  and  the  vendors  executed  to  thtni 
;i  bond,  conditioned  to  make  title  to  the  Brig  on  the  payment  ol' 
the  notes.  Smith,  who  Ava-s  examined  as  a  witness  for  the  plain- 
r  iffs,  testified  that,  after  their  purchase,  he  made  one  voyage 
with  the  Brig  from  Mobile  to  New  York ;  that  he  acted  as  cap^ 
tain  during  the  voyage,  but  always  was  governed  by  the  diyei.-* 
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tions  of  Johnson,  as  to  the  business  &c.  in  which  the  Brig  should 
he  emjflpyed ;  that  in  May,  1849,  he  sold  out  his  interest  to 
Johnson,  but  still  continued  to  manage  the  vessel  as  captain,  un- 
der Johnson's  directions,  until  some  time  in  July,  1849j  and  that 
during  all  this  time  ho  only  knew  Johnson  as  her  owner,  and 
Avas  employed  by  him.  "  The  plaintiffs  then,  with  a  view  of 
proving  continuing  control  and  ownership  by  Johnson,  from  the 
time  of  their  purchase  to  the  time  of  her  leaving  Mobile,  and  af- 
t3r  the  levy  and  claim  interposed,  asked  the  witness  what  John- 
son did,  if  anything,  about  taking  the  vessel  to  sea.  To  this  the 
claimants  objected ;  but  their  objection  was  overruled,  to  which 
they  excepted.  Witness  replied,  that  the  Brig  went  to  sea  in 
July,  1849,  under  the  direction  of  Johnson,  and  that  Johnson 
paid  the  pilotage  and  expenses."  Letters  written  by  Johnson 
to  the  master  of  the  vessel,  while  on  the  voyage  from  Mobile  to 
New  York,  giAang  directions  as  to  the  business  in  which  she 
should  be  engaged,  were  offered  in  evidence  by  the  plaintiffs,  and 
admitted  by  the  court  against  the  claimants'  objection.  The 
declarations  of  the  mate,  who  was  in  command  of  the  vessel  at 
the  time  of  the  levy,  Avere  also  objected  to  by  the  claimants,  but 
their  objection  was  overruled,  and  the  declarations  went  before 
the  jury.  Johnson's  notes  for  the  purchase  money  of  the  Brig 
were  endorsed  by  Fontaine  &  Dent,  and  v,'ere  paid  in  Bank  by 
them  at  maturity;  and  afterwards,  in  the  summer  of  1850,  John- 
son refunded  to  them  the  money  so  paid.  The  bond  for  title 
was  assigned  by  Johnson  to  Fontaine  &  Dent,  on  the  17th  Feb- 
ruary, 1849,  to  secure  them  against  their  liability  as  cndorser.s 
of  his  notes ;  and  a  bill  of  sale  was  made  to  them  by  Heirn,  o)» 
the  14th  June,  1849,  when  they  had  paid  Johnson's  notes.  This 
bill  of  sale  was  offered  in  evidence  by  the  claimants,  and  was  ex« 
eluded  by  the  court,  to  which  they  excepted.  The  claimants 
offered  to  pi'ove  by  a  witness  admissions  made  by  Johnson,  while 
in  possession  of  the  Brig,  after  his  purehase  and  before  the  levy 
of  the  attachment,  as  to  the  title,  but  the  evidence  was  excluded 
by  the  court,  and  the  claimants  excepted.  There  was  a  verdict 
and  judgment  for  the  plaintiffs  in  attachment.  The  errors  as- 
signed will  be  understood  from  the  opinion. 

Wm.  G.  Jones,  for  plaintiff  in  error : 

1.  The  declarations  of  Beverly  were  mere  hearsay^  and  should 
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have  been  excluded.  Beverly  "was  not  a  party  to  the  suit,  did  not 
pretend  to  have  any  interest  in  the  Brig,  and  was  not  the  agent 
'jf  Fontaine  &.  Dent.  These  declarations  Avere  admitted  by  the 
court,  as  being  declarations  of  a  party  in  possession,  explanatory 
"f  his  possession,  and  part  of  the  res  gestcs.  It  is  submitted, 
that  the  admission  of  declarations  as  part  of  the  res  gestee  has 
already  been  carried  so  far  as  seriously  to  impair  the  salutary 
principle  excluding  hearsay  evidence,  and  to  lead  to  great  un- 
irertainty  and  confusion  in  the  law.  But  none  of  the  cases  go  so 
far  as  to  admit  these  declarations.  Beverly  was  a  competent 
witness ;  his  possession  was  tcmporarj^ ;  his  declarations  went 
not  only  to  the  possession,  but  to  the  title  of  the  property. — 8 
Ala.  650;  10  ib.  358 ;  17  ib.  314  ;  lb.  362.  Where  the  declar- 
;vut  is  not  the  party,  nor  the  agent  of  the  party,  against  whom 
the  declarations  are  offered,  but  is  himself  a  competent  witness, 
and  might  be  examined  in  the  case,  his  declarations  are  inadmis- 
sible.—8  Pick.  12T;  2  English's  R.  276;  10  Conn.  12;  15  Johns. 
496;  4  B.  &  C.  325,  (10  En.  Com.  L.  R.  345;)  3  C.  &  P.  179, 
(14  En.  Com.  L.  R.  261.)  This  principle  was  expressly  re- 
cognized in  1  Stew.  &  Por.  453,  and  the  court  is  now  urged  to 
re-assert  it. 

2.  The  admission  of  the  letters  from  Johnson  to  Smith  was 
also  erroneous  according  to  the  principle  above  stated,  and  for 
the  further  reason  that  they  were  irrelevant  to  the  issue.  They 
were  not  contemporaneous  with  the  contract  of  purchase  by  John- 
son, nor  with  the  levy  of  the  attachment.  They  were  not  ex- 
planatory of,  and  did  not  accompany  any  act  done.  The  decla- 
rations made  by  Johnson  to  a  third  person,  without  the  knowl- 
edge of  Fontaine  &  Dent,  ought  not  to  be  received  to  defeat 
their  rights. 

3.  The  acts  of  Johnson  after  the  interposition  of  Fontaine  «Sc 
Dent's  claim  are  not  admissible  to  defeat  their  claim  or  title,  un- 
less it  is  shown  that  they  were  done  with  their  knowledge  or/ 
consent. 

4.  The  bill  of  sale  from  Heirn  to  Fontaine  &  Dent,  made  in 
pursuance  of  the  contract  of  February  17,  1849,  and  its  trans- 
fer to  F.  &  D.  ought  to  have  been  admitted  in  evidence.  Though 
made  after  the  lev}'-,  it  was  made  before  the  claim  of  F.  &  D. 
was  interposed. — 4  Ala.  475;  6  ib.  35. 

5.  If  the  declarations  of  Johnson  and  his  agent,  in  his  own  fa- 
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vor^  were  adtaissible  evidence  against  the  claimants,  certainly 
his  admissions  in  disparagement  of  his  oirn  title,  made  whilst  in 
possession,  ought  to  be  received  in  favor  of  the  claimants. — 10 
Ala.  429;  17  ib.  10;  lb.  608  ?  26  Maine,  107. 

6",  The  title  to  ships  does  not  pass  by  parol,  or  delivery.  It 
van  only  pass  by  bill  of  sale  in  Avriting,  and  this  is  said  by  the 
highest  authorities  to  be  indispensable. — 3  Kent's  Com.  130; 
1  Mason^s  R.  13«  y  Ib.  317;  2  ib.  435;  4  ib.  391.  Our  laws  in 
relation  to  the  registration  of  mortgages  do  not  apply. 

7~  The  issue  was  improper  and  immaterial.  The  court  shoxrld 
not  have  rendered  judgment  on  the  verdict,  but  should  hanu 
awarded  a  repleader. — 4  i\.la.  475;  5  ib.  770;  6  ib.  35. 

P.  Hamilton,  contra." 

1.  The  question  to  an<J  answer  by  Beverly  was  competent 
testimony,  under  the  rule  that  what  is  said  in  explanation  of  his 
possession  by  the  holder  of  personal  property  is  admissible  evi- 
dence.—17  Ala.  10-118-220-316-366;  8  ib.  650;  10  Ser.  &  R. 
426-7;  4  Ala.  42";  10  ib.  359-430;  3  Car.  &  Pa.vne,  395,  (14  En. 
C.  L.  366  ;)  4  Kck.  378  ;•  2  Phil.  Ev.  (€.  &  H.  Notes,)  601-2- 
a-592 ;  2  ib.,  177-8. 

2.  For  the  same  reason,  the  letters  of  Johnson,  under  date  of 
17th  and  22d  March,  1849^  to  the  master  of  the  Brig,  were  ad- 
missible; they  were  facts  of  ownership,  exercised  by  Johnson 
before  the  levy,  or  claim;  directions  given  to  the  agent  in  posses- 
sion, and  obeyed  by  that  agent.  Acts  of  ownership  may  bi- 
proved. — 10  Ser.  &  R.  426-  7.  Letters  by  the  agent  would 
have  been  admissible.^ — 3  Dallas' R.  39. 

3.  Proof  of  acts  of  ownership  by  Johnson,  after  the  date  of 
the  lew  and  claim,  is  more  than  the  plaintiff  in  ex-ecution  could 
be  required  to  make.  Surely  making  a  stronger  case  than  was 
required  of  him,  is  no  error.— 5  Pick.  410. 

4.  Evidence  of  Johnson's  admissions  and  statements  as  to 
the  title  to  the  Brig  was  properly  excluded.  Statements  as  to 
title  do  not  fall  within  the  rule  as  to  explanation  of  the  posses- 
8ion.~17  Ala.  316-813  ;  10  ib.  358-430;  8  ib.  650,  and  au- 
thtrities  supra. 

5.  The  bill  of  sale  from  Heirn  &  Le  Baron  bears  date  after 
the  levy.  It  did  not  support  the  issue.  The  form  of  issue  was 
aot  objected  to^    The  lev^'  of  plaintiffs'  attachment  gave  them  a. 
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lien  on  the  Brig,  and  that  eould  not  be  divested  by  any  title  ori- 
ginating after  that  date-- 

6.  The  charges  of  the  court  assert  that  Johnson's  contract,  in 
Februai-y,  1849,  witb  Heirn  &  Le  Baron,  and  his  possession 
under  it,  gave  him  a  right  that  could  be  levied  on,  and  that  at 
most  his  transfer  to  clairaants,  not  being  accompanied  by  the 
possession,  nor  being  recorded,  gave  no  right  as  against  an  at-- 
taching  creditor.  No-  bill  o?  sale  was  necessary,  in  this  case,  to 
give  Johnson  a  title  to  the  Brig. — 1'^  Mass.  57;  16  ib.  340 ;  1() 
Pick.  406;  8  ib.  86;  15  Johns.  302 ;  18  Johns.  169  ;  Anthon's 
R.  121.  Johnsen  did  not  put  Fontaine  &  Dfent  in  possession  ; 
his  own  possession  remained  undistitrbed  during'  the  whole  time 
the  vessel  remained  in  this  country*-  If  he  did  any  thing  at  all, 
which  could  affect  the  right  of  the  creditor,  he  mortgaged  the 
vessel  to  Fontaine  &  Dent.  But  the  same  was  never  recorded, 
and  no  proof  of  notice  to  Beers  &  Smith  was  made.  Under  the 
authorities  last  cited,  and  those  quoted  by  Mr.  Jones,  as  against 
Beers  &  Smith,  no  title  passed  to  Fontaine  &  Dent. 

The  testimony  in  the  case  shows,-  that  whatever  advance  of 
money  the  claimants,  Fontaine  &  Dent,  may  hav«  made  for  John- 
son, they  had  been  entirely  repaid  before  the  trial,  by  Johnson  ; 
their  lien  or  claim  on  or  to  the  Brig  was  therefore  extinguished 
and  satisfied.  This  testimoay  was  received  without  objection. 
No  injury,  therefore,- has  been  sustained  by  Fontaine  &  Dent. 
Were  the  record  full  of  error,  they  have  not  been  harmed.  lu 
such  case,  this  court  should  not  reverse. 

In  trial  of  right  of  property,  claimant  must  rest  on  his  own 
title,  and  cannot  interpose  the  title  of  a  tliird  party.— -15  Ala. 
292;  16  ib.  192.  Therefore,  no  matter  what  the  title  of  Heirri 
&  Le  Baron  to  the  Brig,  Fontaine  &  Dent  cannot  rely  on  it. 
The  possession  was  with  Johnson,  and  that  by  contract  witk 
Heirn  &  Le  Baron ;  as  to  all  other  partie?,  the  title  was  iu 
Johnson. 

CHILTON,  J. — 1.  The  first  exception,  on  the  part  of  tho, 
claimants,  was  to  the  admission  in  evidence  of  the  declarations  ol* 
lieverly,  made  to  tlie  officer  who  levied  tho  attachment  upon  th<^ 
1 '.rig,  at  the  time  of  the  levy.  Said  15cverly,  upon  being  asked 
])Y  the  officer  if  the  captain  was  on  board,  replied,  "  that  thr. 
captahi  was  not  on  board,,  but  that  he  {Bcverbj)  was  mate  of  the: 
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Brig;  that  the  Brig  belonged  to  George  H.  Johnson;  that  he 
held  possession  of  the  Brig  for  said  Johnson,  and  was  employed 
by  him."  The  bill  of  exceptions  states  that  "  the  claimants 
moved  the  court  to  exclude  this  evidence  from  the  jury ;  but  the 
ittotion  was  overruled." 

The  authorities,  generally,  agree  that  the  declarations  of  one 
in  possession  of  either  real  or  personal  property,  explanatory  of 
the  possession,  may  be  received  as  evidence,  since  they  consti- 
tute part  of  the  res  gestce;  but  declarations  explanatory  of  past 
transactions,  or  as  to  the  mode  in  which  title  was  acquired  or  is 
held  by  a  third  person,  not  explanatory  of  the  possession,  are 
disallowed.  According  to  this  rule,  a  portion  of  the  proof  which 
the  court  was  asked  to  exclude  was  indisputably  legal,  and  if 
it  were  conceded  that  other  portions  were  not,  still  as  the  objec- 
tion applied  to  the  whole,  the  court  properly  overruled  the  mo- 
tion to  exclude  it.  It  is  settled,  that  it  is  not  the  duty  of  the 
vourt,  in  such  case,  to  distinguish  and  separate  that  portion  which 
is  legal  from  that  which  is  not ;  bwt  it  may  refuse  such  general 
motion  to  exclude  the  whole. — Borland  v.  Walker  ot  al.,  7  Ala. 
2Qd',  Donnell  v.  Jones,  13  ib.  490.  It  is  unnecessary,  therefore, 
for  us  to  criticise  this  evidence  and  to  decide  what  portion,  if 
any  of  it,  was  illegal. 

2.  There  was  no  error  in  allowing  the  defendant  in  error  to 
prove  the  directions  given  by  Johnson  to  the  captain  of  the  ves- 
vsel,  under  which  the  lartter  acted.  These  directions^  coupled  with 
the  acts  in  compliance  with  them,  were  parts  of  the  thing  done, 
and  explanatory  of  it,  and  tended  to  show  the  control  and  man- 
agement of  the  vessel  by  Johns<«i  before  the  levy-,  and  to  raise 
the  presumption  of  ownership. 

3.  But  we  are  unable  to  perceive  what  legitimate  influence 
the  proof  of  directions  given  by  him  after  the  levy  was  made, 
and  the  vessel  had  been  replevied  by  the  interposition  of  the 
<-laim,  could  have  upon  the  matter  in  issue.  The  claimants,  af- 
tL?r  they  had  entered  into  bond  for  the  trial  of  the  right  of  pro- 
perty, and  the  Brig  had  been  delivered  to  them,  had  the  right  to 
jtlace  her  in  the  possession  of  any  person  they  pleased.  The 
vessel  was  in  the  custody  of  the  law.  The  claimants  and  their 
."sureties  on  the  delivery  bond  were  bound  for  her  forthcoming, 
in  the  event  of  a  judgment  of  condemnation,  and  nothing  said 
by  the  defendant  in  execution,  or  done  by  him,  except  in  the 
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presence  of  the  claimants,  and  by  their  assent,  express  or  implied, 
could  properly  be  received  to  invalidate  their  claim.  They  had 
the  riglit  to  continue  the  vessel  in  her  accustomed  employment, 
and  under  the  same  direction  to  which  she  had  formerly  been 
subjected,  without  being  put  to  the  alternative  of  explaining  the 
circumstances  of  the  subsequent  possession,  or  having  an  infer- 
ence drawn  from  it  prejudicial  to  them.  We  are  not  prepared 
to  say,  however,  that  under  a  proper  issue,  this  evidence,  if  of- 
fered in  connection  with  proof  that  the  claimants  held  a  lien 
merely  for  their  indemnity,  which  lien  had  been  discharged  by 
Johnson  since  the  <;laim  was  put  in,  would  have  been  irrelevant. 
Such  acts  of  ownership  would  tend  to  show  the  discharge  of  the 
lien,  and  that  the  property  had  re- vested  in  Johnson. 

4.  As  the  plaintiff  in  the  'attachment  seeks  to  condemn  the 
interest  of  Johnsoa  ia  the  vessel,  it  is  very  clear  that  his  (John- 
son's) declarations  or  admissions,  while  he  was  in  possession  of 
the  Brig,  made  after  his  ^purchase  and  before  the  levy,  in  dis- 
paragement of  his  title  or  interest,  ^are  proper  testimony^ — 1 
Greenl.  Ev.,  §  190. 

5.  The  reasons  for  the  exclusion  of  the  bill  of  sale  from  Heirn 
to  Fontaine  &  Dent  are  not  set  forth ;  but  we  take  it  for  granted 
the  court  was  of  opinion,  that  the  same,  having  been  executed 
subsequent  to.  the  levy  of  the  attachment,  could  not  be  received 
to  affect  the  levy-.  Had  the  issue  been  properly  made,  the  ex- 
clusion of  this  instrument  would  have  been  clearly  erroneous^ 
But  the  questiofe  being  narrowed  down  by  mispleading,  to  the  lia- 
bility of  the  Brig  to  the  attachment  at  the  time  of  the  levy,  the 
bill  of  sale,  dated  after  the  levy  was  made,  Avas  prima  facie  ir- 
relevant, as  it  was  outside  of  the  issue.  But  the  issue  was 
clearly  immaterial.  Conceding  that  Johnson  was  the  mortgagor, 
>and  that  at  the  time  the  levy  was  made  the  law  day  had  not  ar- 
rived, when  the  mortgagee  was  entitled  to  the  possession,  then 
the  interest  of  the  mortgagor  in  possession,  was  subject  to  levy ; 
•but  it  by  means  follows  that  the  property  must  be  condemned ; 
for  when  the  mortgagor  makes  default,  and  the  mortgagee  be- 
'•comes  entitled  to  the  possession  after  the  levy,  the  latter  may 
-claim  the  property  and  terminate  the  sheriff^s  possessiop. — Mc- 
Gehee  v.  Carpenter,  4  Ala-.  475,  and  cases  cited- 

6..  If,  however,  the  levy  was  properly  made,  and  tbe  inort- 
.gagee  acquires-*  subsequent  right  to  possession,  by  the  njcrtga- 
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gor-s  default  of  payment,  and  asserts  his  claim  under  the  statute,  . 
this  intervening  claim  cannot  prevent  a  condemnation  of  the  pro- 
perty,, if  the  mortgagor  before  the  trial  wipes  out  the  default  by 
the  full  discharge  of  the  mortgage  debt.     The  full  satisfaction 
of  the  demand  which  constituted  the  lien  destroyed  the  lien,  . 
and  left  the  claim  without  foundation. 

7.  But  it  is  insisted  that  Johnson's  title  must  be  regarded  as 
absolute,  since  the  bond  which  he  held  for  title  to  the  Brig,  and 
which  he  transferred  to  his  securities,  who  are  the  claimants, 
was  never  recorded ;  that  if  it  was  designed  to  operate  as  a 
mortgage,  it  should  have  been  recorded  as  the  statutes  require 
deeds  of  trust  and  mortgages.     In  reply  to  this,  we  feel  no  hesi- 
tation in  holding  that  the  statutes  above  referred  to  were  never 
designed  to  apply  to  the  transfer  of  vessels  for  the  navigation  of 
the  ocean.     These  transfers  are  subject  to  marine  regulations^- 
of  a  diiFerent  character ;  and  the  object  of  the  statutes,  which  ; 
was  to  furnish  evidence  of  title,  and  give  notice  to  creditors  and  ' 
purchasers,  could  not  be  effected  by  registering  the  trust  deed  in  . 
any  particular  county j.  since  the  vessel  continually  changes  her  ■ 
locality,  as  the  interest  or  caprice  of  her  owners  may  suggest.  . 
The  evidence  of  title  is  to  be  looked  for  in  the  ship's  papers,  and 
her  registration  according  to  the  laws  of  Congress.     Possession 
and  acts  of  ownership  will,  in  this  as  in  other  cases  of  .property,  . 
be  presumptive  evidence  of  ownership,  (4  East.  130,  cited  3 
Kent's  Com.  130,)  but  are  not  conclusive. 

8.  It  is  insisted,  further,  that  the  vessel  could  not  pass  from 
Heim  &  Le  Baron  to  Johnson  without  a  bill  of  sale,  so  as  to  vest  - 
in  him  a  title  subject  to  be  seized  on  attachment.  T>he  rule 
generally  recognized  seems  to  hold  that  a  writing  is  required  to  * 
pass  the  title  to  a  ship. .  We  are  not  disposed  to  gainsay  this 
rule,  as  to  the  evidence,  of  ownership  required  to  determine  the 
national  character  of  the  vessel ;  but  as  between  the  vendor  and 
purchaser,  a  parol  sale  consummated  by  the  delivery  of  the  ship 
will  be  good.— 3  Kent,  130;  16  Mass.  336  ;  7  Johns.  308 ;  16 
Pick.  406  ;  12  Mass.  67  ;  18  Johns.  169.  Assuming  the  facts 
stated  in  the  record,  respecting  the  purchase  by  Johnson  of 
Heirn  &  Le  Baron,  to  be  true,  let  us  suppose  that  Johnson 
had  paid  them  in  full  for  the  vessel  before  it  was  levied  on,  which 
would  of  course  have  discharged  their  lien  on  the  ship  for  the 
purchase  money,  could  they  have  sued  Johnsouj  notwithstanding,. 
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and  have  recovered  the  vessel  from  him?  He  has  purchased- 
and  paid  for  it,  and  the  game  has  been  delivered  to  him  under 
the  contract.  Now  although  he  has  no  bill  of  sale,. we  think  the 
want  of  this  written  evidence,^  as  between  the  parties,  would  be 
disregarded  by  the  court,  and  it  would  be  considered  that  John- 
son was  the  owner,  although  he  wanted  tiie  usual,  but  not  the  in- 
dispensable evidence  of  ownership,  so  far  as  the  defence  of  such 
action  would  be  concerned.  The  fact  that  the  bond  was  given,, 
showing  the  vendor's  lien,  which  lien  had  been  discharged,  would 
make  no  difference.  The  same  result  would  folloAV,  if  the  sui*e- 
t/ies  of  Johnson  paid  the  purchase  money,  which  the  latter  has- 
since  fully  repaid  to  them.  The  fact  that  the  bill  of  sale  was 
given  to  the  claimants,  while  a  lien  in  their  favor  existed,  does 
not  work  a  divestiture  of  Johnson's  title,  if  he  has  discharged 
the  debt  which  the  bill  of  sale  was  given  to  secure.  There  was 
proof  of  such  payment  by  him^  but  the  case  in  the  court  below 
was  not  made  to  turn  on  that  question.  We  are  not  allowed,!!*' 
tlie  present  condition  of  the  record,  to  treat  such  payment  as  a- 
fact  found  by  the  jury,,  and  consequently  cannot  take  it  for 
granted,  so  as  to  prevent  a  reversal,  upon  the  ground  that  the  er- 
rors worked  no  injury ;  non  constat,  the  jury  may  find  otherwise.. 

This  statement  of  our  views,- without  further  comment,  will 
enable  the  court  below  properly  to  dispose  of  the  case,  after  al- 
lowing the  issue  to  be  reformed,  so  as  to  correspond  with  the 
directions  in  The  Planters'  &,  Merchants'  Bank  v.  Willis  &  Co.,. 
5  Ala.  770. 

Let  the  judgment  be  reversed  and  the  cause  remanded.. 


DRANE  vs.  GUNTER. 

V.  When' no  provi.sion  is  made  in  the  deed  for  the  resignation  of  the 
trustee  therein  appointed,  there  are  but  two  ways  in  which  the  tru.s- 
tee  can  resign  his  trust  after  liaving  once  accepted  it,  viz.,  in  the 
.summary  manner  pointed  out  in  the  statute,  (Clay's  Dig.  581,)  or  by 
the  permission! 9l  a  Court' of  Cliaucery,. 
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2.  An  instrument  in  writing  executed  by  the  trustee,  purporting  to  be 
a  resignation  of  his  trust  and  a  transfei:  of  the  trust  estate  to  another 
person,  as  trustee,  with  the  consent  and  approbation  of  the  ce$tuis 
que  trxist,  creates  no  vacancy  in  the  trusteeship  until  ratified  by  the 
court,  when  the  deed  confers  no  stich  power  on  the  trustee. 

Error  to  the  Chancery  Court  of  Lowndes.     Tried  before  the 
Hon.  J.  W.  Lesesne. 

Judge,  for  plaintiff  in  error; 

J.  B.  Stone,  contra,:, 

COLEMAN,  J. — Walter  Drane  and  Louisa  Collins,  arid  hel" 
four  infant  children,  by  W.  Drane,  as  their  next  friend,  filed  the 
bill  in  this  case,  alleging  that  one  Wiley  Collins,  the  husband  of 
eaid  Louisa,  and  father  of  the  four  children,  had  executed  and 
delivered  to  the  defendarit  a  deed,  whereby  he  conveyed  to  de- 
fendant certain  negroes  and  personal  property  in  trust  for  said 
Louisa  arid  her  children,  for  whose  lise  and  benefit  the  defendarit 
was  authorized  and  required  by  the  deed  to  take  possession  of, 
manage  and  control  the  property ;  that  the  defendant  executed 
the  deed,  accepted  the  trusts  therein,  and  acted  as  truistee  for 
some  months ;  that  in  December,  1845^  defendant,  at  the  request 
of  said  Louisa,  by  an  instrument  of  writing,  declared  his  tesig- 
nation  of  said  trtist,  and  transferred  the  Iriist  property  to  Dr^ne  ; 
that  defendant  had  ceased   to   act  as  trustee,   and  that  Drane 
had  taken  possession  of  the  property;,  arid  Was  perfortnibg  all 
the  duties  of  trustee ;  that  defendant  had  declined  to  act  in  the 
said  trust  and  was  desirous  to  be  discharged  therefrom,  but  be- 
cause no  power  is  reserved  in  the  deed  for  the  appointment  of 
a  new  trustee,  and  the  discharge  of  defendant  from  said  trusts, 
the  complainants  ask  the  court  to  appoint  Drane  trustee  in  the 
place  of  Gunter,  and  that  he  be  discharged  from  the  trusts  of 
the  deed.     The  defendant  admits  the  execution  of  the  deed,  and 
that  he  accepted  the  trust,  &c.,  and  tha't  in  December,  1845,  he 
signed  said  instrument  of  writing,  but  insists  that  in  signing  the 
•feame  he  did  not  intend,  and  did  not  understand,  that  he  thereby 
*'  iiuthorized  the  appointment  of  Drane  as  trustee  in  his  stead  ; 
■  that  Drane  procured  the  execution  of  said  instrument  by  de- 
ceiving the  defendant,  eond.  misrepresenting  to  him  the  object  and 
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effect  ttierepf.  He  denies  that  he  has  ever  refused,  failed  or  de- 
clined to  act  as  trustee,  or  that  he  is  desirous  to  be  discharged 
from  the  duties  thereof,  and  avers  his  entire  willingness  to  exe- 
cute the  trusts  of  the  deed ;  that  he  has  the  trust  property  in 
his  possession  and  under  his  management ;  that  the  said  Wiley 
Collins  and  the  said  Louisa,  (who  is  the  sister  of  the  defendant) 
have  become  greatly  dissatisfied  with  said  Drane  and  bis  man- 
agement of  the  property,  and  are  anxious  that  defendant  should 
continue  to  act  as  trustee,  &c. 

The  special  object  of  the  bill  seems  to  be  to  ask  the  court  to 
appoint  a  new  trustee,  in  the  place  of  one  who  is  willing  to  resign 
his  trust. 

There  are  but  two  ways  by  which  a  trustee  can  resign  a  trust 
like  the  one  under  consideration,  after  he  has  accepted  it.  One 
mode  is  by  resignation  in  the  summai-y  mode  pointed  out  by  our 
statutes,  and  upon  rendering  a  full  and  complete  account  of  the 
estate.  The  other  mode  is  by  resignation  by  permission  of  a 
Court  of  Chancery,  when  the  trustee  should  also  be  required  to 
render  a  full  account  of  the  estate.  The  latter  mode  of  proceed- 
ing has  certainly  not  been  taken  away  by  the  statute  creating 
the  former  mode. 

A  trustee  who  has  accepted  a  trust  certainly  has  not  the 
right  to  resign  it  at  his  pleasure  to  a  court  of  equity.  It  is  laid 
down  in  Hill  on  Trustees,  (544,)  that  a  trustee  who  has  accepted 
the  trust  must  not,  capriciously  and  without  reason,  refuse  to 
act,  but  that  under  certain  circumstances  he  has  a  right  to  copie 
to  a  court  of  equity  to  be  relieved  from  the  trust.  In  this  case 
the  defendant  does  not  ask  the  court  to  be  relieved  from  the  trust ; 
on  the  contrary,  he  asserts  his  entire  willingness  to  execute  the 
trusts,  and  resists  the  appointment  of  another  trustee.  The  in- 
strument of  writing  referred  to,  until  ratified  by  the  court,  cre- 
ates no  vacancy  in  the  trusteeship. 

It  is  insisted  that  a  case  is  made  out  for  the  removal  of  the 
defendant  from  the  office  of  trustee.  We  fully  recognize  the 
doctrine  that  courts  of  equity  not  only  hold  trustees  responsible 
for  the  proper  execution  of  trusts,  but  will,  for  sufficient  cause 
shown,  remove  old  trustees  and  substitute  new  ones. — Story's 
Eq.  Juris.  §  1287.  But  the  bill  in  this  case  is  evidently  not 
framed  with  the  view  of  removing  the  defendant  from  the  trus- 
teeship.    No  ground  of  removal  is  alleged,  and  the  question  of 
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removal  is  not  put  in  issue  by  the  pleading.  In  no  aspect  of  the 
case,  as  here  presented,  do  we  consider  the  court  authorized  to 
appoint  Drane  trustee,  as  sought  by  the  bill. 

The  decree  of  the  chancellor  is  therefore  affirmed,  and  it  is 
■ordered  that  complainants*  bill  be  dismissed  without  prejudice. 


"Doe  ex  dem.  KENNEDY  vs.   HOLMAN   &   HOWARD. 

1.  Under  the  statutes  and  rules  of  court  regulating  the  action  of  eject- 
ment in  this  State,  a  plaintiff  may  proceed  for  his  costs  and  dama- 
ges,  after  the  ]">remises  have  been  recovered  against  him  by  an  ad- 
versary plaintiff  in  another  suit;  conReqnently  a  plea. puis  darrein 
contiintance  of  a  recovery  by  a  stranger  is  demurrable,  if  pleaded  to 
the  whole  action,  because  it  is  no  defence  to  the  recovery  of  dama- 
ges. 

2.  But  a  plea  of  a  recovery  by  a  stranger  pu/s  darrein  continuance  is  no 
bar  to  a  recovery  of  the  premises ;  for  the  defendant,  if  not  estopped 
from  denying  the  plaintiff's  title  by  some  peculiar  relation  existing 
between  them,  may  protect  himself  against  a  recovery  by  showing 
a  superior  outstanding  title  in  a  stranger;  and  if  the  plaintiff's  title  is 
superior,  he  ought  not  to  be  prevented  from  recovering  against  the 
defendant  by  reason  of  a  recovery  of  the  premises  by  one  who  would 
in  turn  become  liable  to  him  for  damages  upon  entering  into  posses- 
sion. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  thd 
•Hon.  John  Bragg. 

Xjeo.  N.  Stewart,  for  plaintiflf  in  error. 

No  counsel,  contra. 

CHILTON,  J. — The  plaintiff  in  error  brought  an  action  of 
ejectment  to  recover  a  lot  of  ground  in  the  city  of  Mobile.  The 
declaration  and  notice  having  been  served  on  Lewis  and  Otis, 
tenants  in  possession,  and  they  failing  to  appear,  at  the  Fall 
Term  of  the  Circuit  Court,  1841,  the  plaintiff  took  judgment  by 
default  against  the  casual  ejector,  and  a  writ  of  habere  facias^ 
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■&c.,  was  issued,  and  the  representatives  of  the  lessor  of  the 
;:plaintiff  were  put  in  possession  by  the  sheriff. 

At  the  Spring  Term,  1842,  Oliver  Holman  and  Agnes  How- 
ard moved  the  court  to  be  restored  to  possession  of  the  locus  in 
quo,  and  exhibited  affidavits  showing  that  they  had  been  turned 
out  of  possession  by  the  writ  so  executed  by  the  sheriff,  that 
they  had  no  notice,  &c.,  and  propounding  their  interest  as  heirs 
of  Abner  Holman,  they  prayed  to  be  admitted  to  defend.  The 
Circuit  Court  rejected  their  application,  and  upon  their  writ  of 
error  to  this  court,  the  judgment  was  reversed.  At  the  Spring 
Term,  1843,  the  cause  having  been  remanded,  the  Circuit  Court 
made  an  order  allowing  the  said  Holman  and  Howard  to  come  in 
and  defend,  and  therei^pon  they  entered  into  the  usual  consent 
rule,  and  pleaded  not  guilty.  After  a  verdict  for  the  plaintiff, 
and  a  new  trial,  at  the  April  Term,  1848,  the  said  Holman  and 
Howard,  by  leave  of  the  court,  filed  their  plea,  setting  forth 
"  that  since  the  last  continuance  of  this  cause,  viz,,  on  the  28th 
day  of  December,  1847,  the  President,  Directors  and  Company 
of  the  Bank  of  Norfolk,  a  company  incorporated  and  residing  in 
the  State  of  Massachusetts,  obtained  a  judgment  in  ejectment, 
■  for  a  moiety  of  the  premises,  in  the  Circuit  Court  of  the  United 
States  for  the  9th  Judicial  District,  in  which  suit  the  lessees  of 
the  said  Howard  became  parties  as  tenants  in  possession.  And 
the  said  ejectment  was  brought  upon  a  mortgage  held  by  the 
said  bank  «pon  the  said  property,  which  mortgage  was  given 
prior  to  the  possession  of  the  said  defendants  by  a  party  claim- 
ing to  hold  title  from  their  ancestors,  and  which  was  paramount 
to  their  claim  of  title,  and  the  said  suit  was  an  adversary  suit. 
And  the  said  Holman  and  Howard  further  show  and  allege,  that 
at  the Term  of  the  Court  of  Chancery  for  the  First  Chan- 
cery District,  in  a  suit  to  foreclose  the  said  mortgage,  upon  a 
bill  filed  by  the  said  bank,  wherein  the  said  Holman  and  How- 
ard were  prayed  to  be  made  defendants,  such  proceedings  were 
had,  that  by  the  decree  of  the  said  court,  the  premises  were 
declared  to  be  subject  to  the  said  mortgage  debt,  which  decree 

was  afterwards,  viz.,  at  the Term  of  the  Supreme  Court, 

affirmed,  and  by  the  final  decree  of  the  said  Chancery  Court, 
made  since  the  last  continuance,  it  was  ordered  that  the  former 
orders  and  decrees  be  carried  into  effect.  And  the  said  bank 
have  taken  possessicn  of  the  entire  premises  under  the  title  afore- 
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said,  ant}  the  defendants  are  no  longer  in  the  possession.  And 
the  said  bank  are  not,  nor  have  they  ever  held  a  title,  in  privity 
with  that  of  these  defendants,  nor  -with  the  possession  of  Lewis 
and  Otis;  which  these  defendants  are  ready  to  vcrifj'^,  wherefore 
they  pray  judgment  whether  they  ought  to  be  further  compelled  to 
answer  the  said  suit,  and  that  the  same  may  be  quashed." 

To  the  foregoing  plea  the  plaintiff  demurred,  which  demurrer 
•was  overruled.  He  then  replied  that  he  had  no  notice  of  the  said 
mortgage  and  recovery  in  ejectment,  as  set  forth  in  the  plea,  &c. 
To  this  replication  the  defendants  demurred,  and  the  court  sus- 
tained the  demurrer. 

The  plaintiff  declining  to  proceed  further,  the  court  gave  judg<- 
ment  that  the  defendants  go  hence  and  recover  their  costs,  &c. 

The  legal  sufficiency  of  this  plea  is  the  question  to  be  decided^. 

It  is  laid  down  in  Comyn,  that  if  land  be  recovered  by  a  strarr- 
ger  pending  the  writ,  it  thereby  abates ;  but  if  the  recovery  was 
not  against  the  defendant,  but  a  stranger,  it  is  no  plea ;  so  if  it 
was  by  collusion ;  so,  also,  if  the  tenant  enfeoff  another  pending 
the  writ,  and  afterwards  disseize  his  feoffee,  who  recovers  against 
him,  such  recovery  does  not  abate  the  writ  j  nor  will  a  recovery 
by  nil  dicit  have  this  effect,  if  the  judgment  of  recovery  was 
upon  a  writ  brought  after  the  first  writ  was  purchased;  nor  a  re- 
covery by  render  or  default. — Comyn's  Dig.  tit.  Abatement, 
H.  54,  1,  2. 

The  same  author,  speaking  of  the  form' of  the  plea,  says  "that 
if  a  recovery  be  pleaded,  it  ought  to  be  pleaded  that  execution  is 
also  sued."  We  have  been  unable  to  obtain  the  old  authorities 
to  which  he  refers,  so  as  to  ascertain  whether  the  rule  stated  by 
him  applies  solely  to  real  actions,  or  is  extended  so  as  embrace 
the  mixed  action  of  ejectment.  The  only  American  case  refer- 
red to  by  the  editor  of  Comyn  is  Walcutt  v.  Spencer,  (14  Mass.. 
409,)  where  the  court,  per  Jackson,  J.,  recognize  the  rule  stated 
by  Comyn  as  applicable  to  writs  of  entry  at  common  law.  There 
is  much  reason  in  holding  that  in  a  writ  of  entry,  where  the  de- 
fendant  is  commanded  either  to  deliver  seizin  of  the  land  to  the 
demandant,  or  show  cause  why  he  will  not,  to  allow  him  to  set  up 
in  abatement  of  the  writ  that  he  cannot  comply  with  its  man- 
date, since  he  has,  puis  darrein  continuance,  been  ousted  by  ti- 
tle paramount  to  his,  or  evicted  by  an  adversary  judicial  pro- 
ceeding.    The  tenant  in  Buoh  case  ceases  wrongfully  to  with' 
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Wd  the  possession  of  the  land  from  the  demandant.  He  is 
driven  from  the  contest  by  ti-tle  paramount,,  or  by  the  execution 
of  the  sentence  of  the  law,  and  being:  dispossessed,  he  canno# 
render  the  possession  to  the  demandant,  thouorh  the  court  shouki 
BO  adjudge.  But  we  are  unable  to  perceive  any  reason  or  pro- 
priety in  applying  such  a  rule  to  the  acticsi  of  ejectment,  as  thQ 
same  obtains  under  our  law.  According  to  our  statute,  when 
the  action  of  ejectment  is  bi'ought,  the  jury  are  required  to  as.^ 
sess  the  damages  in  favor  of  the  real  plaintiff,  as  in  actions  of 
trespass  to  try  titles,  (Clay's  Dig.  320,  §  46,)  aaid  by  rules  of 
this  court,  adopted  in  1842,.  the  mode  cf  proceeding  where  there 
are  several  actions  pending  for  the  same  prcmiaes  is  pointed  out.,. 
Clay's  Dig.  611,  §  25-6-7..  By  the  provisions  of  the  26th  sec- 
above  I'eferred  to,  where  several  actions  of  ejectment  have  been 
commenced  for  the  same  premises  on  the  demises  of  different 
lessors,  it  may  be  lawful  for  tli«  plaintiff  in  either  of  the  cases^ 
during  the  pendency  of  his  suit,  to  serve  a  copy  of  his  declara- 
tion on  the  lessors  of  the  plaintiff,  or  his  attorney,  in  the  other 
ease  or  cases,  with  a  notice  of  the  pendency  of  his  action,  and 
to  require  him  or  them  to  defend  against  th«  same  ;  and  in  the 
event  of  th«  recovery  by  the  plaintiff  giving  the  notice,  it  shall 
not  be  lawful  for  the  plaintiff  notified  as  aforesaid  to  proceed-  i» 
the  action  for  the  recovery  of  the  tenements  sued  for,  but  only 
for  cost  and  damages  ;  provided  that  sixty  days  notice  shall  be 
given,  before  the  said  plaintiff  shall  be  required  to  join  the  consent 
rule.  So  that,  according  to  this  rule,  although  a  plaintiff  may 
fail  with  an  adversary  plaintiff  to  recover  the  land,  and  the  sam# 
may  be  recovered  against  him,  he  may  nevertheless  proceed  for 
Ills  cost  and  damages.  In  the  plea  und,er  consideration,  it  is  not 
averred  that  the  title  upon  which  the  Bank  of  Norfolk  recover- 
ed is  pjsramount  to  that  of  the  plaintiff;  and  if  we  concgde  that 
the  change  of  the  possession  by  judicial  sentence  jiuis  darreiTh 
continuance  would  be  an  answer  to  the  ejectment  as  to  the  lan^: 
sought  to  be  recovered,  since  it  may  have  been  had  upon  a  title  in- 
ferior to  that  of  the  plaintiff  in  this  action^^  it  would  constitute 
no  defence  as  to  the  damages  which  the  plcuntiff  may  have  sus-. 
tained  by  the  wrongful  occupancy  of  the  land  by  the  defendants. 
The  plea,  however,  goes  to  the  whole  actioo. 

Rut  we  do  not  think  it  good  for  any  piirpose.     If  the  title  of 
the  bank  be  superior  to  that  pf  the  plaiuMff  in  thig  ^qtiQn,,.the- 
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defendants,  being  tenants  in  possession,  and  not  estopped  by  the 
existence  of  any  peculiar  relation  which  they  bear  to  the  plaiu- 
tift''s  title,  may  set  up  that  superior  outstanding  title  to  defeat  the 
recovery.  It  is  thus  they  may  protect  themselves  agairist  lia- 
bility to  damage*  to  any  one  but  the  true  owner  of  the  premi- 
ses. But  we  confess  that  we  are  unable  to  discover  upon 
■  what  principle,  founded  in  justice  or  legal  right,  the  defendants 
/  may  exonerate  themselves  from  liability  .  to  damages  to  the  true 
owner,  for  their  unlawful  detention  of  the  premises  from  him,  by 
reason  of  a  recovery  of  the  premises  from  them  by  one,  who,  in 
turn,  would  become  liable  to  pay  damages  upon  entering  into 
possession.  This  hypothesis  is  not  inconsistent  with  the  plea 
■which  was  demurred  to,  and  shows,  we  think,  that  it  cannot  be 
supported. 

Upon  the  whole,  we, are  of  opinion  that  the  plaintiff  should  be 
-.permitted  to  try  his  title,  and  if  the  bank,  or  any  one  else  in  pos- 
session when  this  suit  was  instituted y  claims  superior  right,   the 
•  rules  governicig  this  action,  as  declared  by  the  several  statutes 
.  and  the  rules  of  court  above  referred  to,  and  recognized  by  this 
court  in  Howard  &  Holnaan  v.  Kennedy's  Executors,  (4  Ala. 
^92,)  furnish  a  clear  remedy  for  asserting  and  maintaining  that 
.  right. 

.The  judgment  is  reversed  and  the  cause  remanded. 

.  Dargak,  C.  J-,  not  sitting. 


STEWART  GEORGE  vs.  SKEATES  &<C0. 

1.  The  coiirte  will  not  construe  a  prior  act  to  be  repealed  by  a  subse- 
quent cue,  ill  the  absence  of  express  words  of  repeal,  unless  the 
l)rovisions  cf  the  subsequent  act  are  directly  repugnant  to  the  for- 
mer j  but  wkea  such  repugnancy  exists,  the  larter  must  prevail,  and 
consequently  the  former  is  repealed  to  the  extent  that  the  provisions 
of  the  two  acts  are  inconsistent  with  each  other. 

■^.  The  act  of  1826,  (Clay's  Dig.  139,  §  22.)  wiiich  required  that  all  liens 

upon  steam-baats  and  other  water-crafts  for  materials,  labor  or  stores 

.iurnished  them,  should  be.  enforced  on  or  before  tfie  Jirst  day  of  July 
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then  next  ensuing,  is  repealed  by  the  act  of  1848,  (Pamphlet  Acts,  146,) 
which  requires  such  levies  to  be  enforced  withm  six  months  from  the 
time  of  their  creation. 

3.  Whea  a  boat  is  seized  under  a  libel  of  which  the  court  issuing  "it 
has  jurisdiction,  all  persons  having  liens  upon  the  boat  may  inter- 
vene by  petition,  without  regard  to  the  amount  of  their  claims. 

4.  Wiiether  the  claimant  can  raise  tlie  objection  that  the  boat  was  not 
in  the  possession  of  the  sheriff,  nor  within  the  control  of  the  court, 
after  joining  issue  upon  the  merits  of  the  libel  without  an  exceptive 
allegation  to  the  jurisdiction  of  the  court— Quere  ? 

Ti.  When  the  record  shows  that  the  boat  was  actually  sold  under  the 
order  of  the  court,  and  that  the  proceeds  were  in  the  hands  of  the 
sheriff^  it  is  too  late  to  raise  the  objection  for  the  first  time  that  the 
court  did  not  have  the  possession  or  control  of  the  vessel.  i,^ 

EiiROR  to  the  City  Court  of  Mobile.  Tried  before  the  Hocu 
Alex.  McKinstrj. 

Pitman  Saunders  filed  a  libel  in  the  City  Court  of  Mobile 
against  the  steamboat  Arkansas,  No.  5,  on  the  1st  July,  1850, 
to  recover  for  damages  done  to  cotton  in  its  transportation  from 
Wetumpka  to  Mobile-  The  sheriff  took  possession  of  the  boat 
ander  a  writ  of  seizure  issued  on  the  libel,  and  delivered  her  up 
to  Wainright  &  Twelves  who  entered  into  bond,  by  which  they 
stipulated  to  pay  whatever  judgment  might  be  rendered  on  the 
libel.  Afterwards  they  re-delivered  her  to  the  sheriff,  and  he 
returned  the  writ  of  seizure,  showing  all  these  facts  in  his  return. 
Skeates  &  Co.  filed  their  petition  in  the  court,  setting  forth  the- 
proceedings  which  had  been  had  on  the  libel,  and  claiming  a  lien 
upon  the  boat  for  materials  and  labor  furnished  her  within  the 
six  months  last  preceding  the  filing  of  the  petition,  to  the  amount 
of  ^21  90.  Other  creditors  of  the  boat  also  filed  their  petitions 
claiming  liens  on  her  for  materials,  work  and  labor. 

Stewart  George  afterwards  filed  his  answer  to  the  libel,  claim- 
ing to  be  the  owner  of  the  boat.  The  answer  contains  a  demur- 
rer to  the  libel,  and  a  plea  to  the  jurisdiction  of  the  court,  be- 
cause the  bill  of  lading  showed  that  the  cotton  was  to  be  shipped 
from  Wetumpka  to  New  Orleans,  a  place  without  the  jurisdic- 
tion of  the  court.  The  claimant  also  denies  the  justice  and 
correctness  of  the  accounts  which  liad  been  filed  against  the 
boat,  and  requires  strict  proof  of  them.  At  the  August  Term 
of  the  court,  judgment  was  rendered,  overruling  the  demurrer 
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and  the  plea  to  the  jurisdiction  j  and  after  proof  had  been  iiia(ie 
of  the  accounts,  a  judgment  was  rendered  in  favor  of  the  libel- 
lant  for  $165  34,  and  also  in  favor  of  Skeates  &  Co.  for  ^21 
f>0.  At  the  same  time  an  order  was  made  "that  the  sheriff  sell 
the  said  steam  boat,  her  tackle,  apparel  and  furniture,  and  bring 
the  proceeds  into  court  for  distribution  pursuant  to  the  statute;" 
and  the  sale  was  afterwards  made  accordingly,  and  the  pro- 
peeds  brought  into  court. 

Gibbons,  for  plaintiff  in  error-: 

1.  The  petition  docs  not  allege  that  the  account  of  Skeates  & 
Co.  accrued  since  the  first  day  of  July  last  preceding,  as  re- 
quired by  the  statute,  (Clay's  Dig.  139,  §  22.)  On  the  con- 
trary, the  petition  itself  and  the  exhibit  thereto  show  that  the 
account  accrued  previous  to  that  day.  The  act  of  1848  only 
repeals  the  first  section  of  the  act  of  1836. 

2.  The  claim  is  for  less  than  fift^  dollars,  and  there  being  no 
libel  in  court  to  which  t^he  petition  could  attach,  the  petition 
should  have  been  dismissed  for  want  of  jurisdiction,  if  for  no 
other  reason  ;  as  even  consent  cannot  give  jurisdiction. 

3.  The  court  had  no  jurisdiction  to  decree  a  sale  of  the  boat. 
The  bond  taken  from  Wainright  &  T-welves  discharged  the  boat 
jimtirely  from  all  further  claims,  and  the  bond  stood  in  lieu  of  it. 
Jlichardson  v.  Cleaveland  &  Huggins,  5  Por,  251.  The  law  of 
1836,  under  whjjch  the  bond  was  taken,  is  still  in  force,  and  the 
bond  is  good.-^.14  Ala.  727;  2  ib.  667;  9  Por.  Ill,  As  to  what 
is  a  legal  possession  in  Admiralty,  see  1  Paine's  C.  C.  R.  620. 
There  is  no  necessity  of  pleading  to  the  jurisdiction,  when  the 
jyant  of  jurisdiction  is  already  apparent  from  the  record. — 1 
Mason,  360.  A  plea  js  unnecessary,  when  it  informs  the  court 
of  no  new  fact.  Inferior  courts  of  special,  limited  jurisdiction, 
inust  have  their  jurisdiction  shown  upon  the  face  of  their  pro- 
ceedings, or  their  judgments  and  decrees  are  nullities. — 6  Cranch, 
174;  6  Wheat,  450;  9  ib.  541;  2  Cranch,  9;  Ib.  126;  3  ib,  515^ 
^n  the  present  case,  the  record  ghows  that  the  boat  was  not  in 
the  custody  of  the  law  fit  a}\. 

.Hamilton,  contra : 

1.  There  wqis  no  demurrer  to  the  petitions,  The  answer  of 
{^eorge  makes  no  objection  to  the  petition,  other  than  calling  for  • 


JfUNE  TERM',  185li  f4l 

Stewart  George  v.  SkeateS  &  Co. 

proof.  An  answer  to  the  demurrer  to  the  original  libel  is  to  be 
found  in  the  statute. — Pamph.  ActSj  1845^  24 ;  Clay's  Dig-. 
139,  §  24-. 

2.  The  court  had  jutisdietion  of  the  petition.  The  averments 
■are  insufficient. 

When  appU*3ations  by  petition  are  proper; — Dunl.  Adm.  129. 

The  amount  of  the  claim  is  no  objection.  The  boat  was  in 
the  custody  of  the  City  'Court,  and  the  petitioners  of  necessity 
followed  her  into  that  court  ■;  for  a  sale  by  order  of  that  court 
■Vyould  have  vested  the  boat  in  the  purchaser-,  free  of  petitioner's 
lien. 

Exceptions  to  the  jurisdiction  must  be  presented  in  propria 
persona^  and  under  oath. — Dunk  Adm.  Pr.  199-200. 

There  is  no  error  in  the  proceedings  of  the  court,  in  ordering 
a  sale  of  the  boat.  The  tjourt  was  lawfully  in  the  possession  of 
the  boat,  and  any  irregularities,  if  such  ever  existed,  are  cured 
by  the  appearance  and  pleas  to  the  libel,  filed  by  the  defendant 
<Jeorge.— 1  Mason,  100;  2  Ala.  738;  3  Ball.  87^  3  Ala.  32; 
Ware's  R.  367;  1  Gallis.  75;  9  Por.  180;  9  Wheat.  400. 

DARGAN;  C.  J. — It  is  insisted  that  the  cowrt  erred  in  ren- 
dering a  decree  in  favor  of  the  defendants  in.  error,  for  the  rea- 
son that  the  allegations  of  their  petition  do  not  show  that  the 
materials  and  labor  were  furnished  for  the  use  of  the  boat,  sub- 
sequent to  the  first  day  of  July  preceding  the  filing  of  the  peti- 
tion. Tho  act  of  1836  required  that  all  liens  upon  steam-boats 
and  other  v^ter  crafts^  which  -arose  by  furnishing  such  boats 
with  materials,  labor  or  stores,  should  be  enforced  on  or  before 
the  first  'day  of  July  then  next  ensuing,  and  if  not  enforced  en 
or  before  that  day,  such  liens  should  cease  to  exist. — See  Clay's 
Dig.  139.  But  by  the  act  of  the  3d  of  February,  1848,  it  is 
enacted,  that  all  liens  upon  steam-boats  for  furnishing  materials-, 
labor  or  stores,  shall  cease  to  exist,  unless  the  same  shall  be  en- 

,  forced  within  six  months  after  such  materials,  labor  or  stores-, 
shall  have  been  furnished.     It  was  the  manifest  intention  of  the 

'Legislature  to  allow  to  all  who  might  have  liens  upon  boats,  six 
months  within  which  to  enforce  them ;  and  this  intention,  whi«h 
we  must  carry  out,  is  directly  repugnant  to  that  portion  of  the 
act  of  1836  requiring  such  liens  to  be  enforced  on  or  before  the 
first  day  of  July  next  following  the  furnishing  of  the  material, 
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labor  or  stores^ whereby  the  liens  arose.  Under  the  act  of  183(>,- 
some  creditors  might  have  nearly  a  year  •within  which  to  enforce 
their  liens,  "whilst  others  might  have  but  a  few  days.  This  is 
plainly  repugnant  to  the  intention  of  the  act  of  1848,  which  al- 
lows to  all  six  months,  and  six  months  only,  within  which  tlieir 
liens  must  be  enforced  ;  and  as  the  intention  of  the  act  of  1848 
is  plainly  repugnant  to  that  portion  of  the  act  of  1836  to  wbich 
we  have  referred,  we  must  give  eiiect  to  the  act  of  1848,  afc  the 
expense  of  the  act  of  1836.  Vt  is  true  that  courts  will  not  con- 
strue a  prior  act  to  be  repealed  by  a  subsequent  one,  in  the  ab- 
sence of  express  Avords  of  repeal,^  unless  the  provisions  of  the 
subsequent  act  are  directly  repugnant  to  the  former.  But  when 
such  repugnancy  exists^  the  latter  must  prevail,  and  the  conse- 
quence is,  that  the  former  is  repealed  to  the  extent  that  the 
provisions  of  the  two  acts  are  inconsistent  with  each  other.  As 
the  act  of  1848  allows  all  six  months  within  which  to  enforce 
their  liens,  it  necessarily  repeals  so  much  of  the  act  of  1836  as 
requires  such  liens  to  be  enforced  on  or  before  the  first  day  of 
J\ily  next  ensuing  their  creation.  The  petition  in  this  case 
shows  that  the  materials  and  labor  were  furnished  within  six 
months  previous  to  its  being  filed ;  it  therefore  shows  a  lien  on 
the  boat  for  the  satisfaction  of  the  claim. 

It  is  also  objected,  that  the  court  did  not  have  jurisdietion  of 
the  amount  claimed  in  the  petition,  it  being  for  twenty-one  dol- 
lars tVo*  I^-  must  be  admitted  that  the  petitioners  could  not 
have  filed  an  original  libel  in  the  City  Court  of  Mobile  for  an 
amount  less  than  fifty  dollars ;  for  all  sums  under  this  amount 
are  exclusively  within  the  jurisdiction  of  a  justice  of  the  peace, 
whether  the  remedy  be  sought  according  to  the  forms  of  the  com- 
mon law  courts,  or  the  courts  of  admiralty )-  yet  we  think  that 
Avhen  a  boat  is  seized  under  a  libel,  of  which  the'  City  Court  has 
jurisdiction,  we  should  then  allow  all  to  intervene  by  way  of  pe- 
tition, without  regard  to  the  amount  of  their  claims;  otherwise 
those  claiming  sums  under  fifty  dollars  would  be  without  remedy, 
for  the  boat  being  in  the  custody  of  the  law,,  the  justice  could 
not  proceed  against  it,  or  its  proceeds  when  sold.-  And  if  the 
court,,  having  the  possession  of  the  boat,  could  not  take  cogni- 
sance of  such  claims,  in  the  administration  of  the  proceeds  of  the 
boat,  the  parties  would  lose  their  liens,  and  have  to  look  to  the 
personal  responsibility  of  the  owners  alone.     The  correct  rule  t 
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conceive  to  be  this  :  whenever  a  court  has  the  possession  of  the 
rem^  or  its  proceeds,  it  will  do  justice  to  all  who  have  claims 
upon  it,  without  regard  to-  the  magnitude  of  their  claims,  for 
having  jurisdiction  over  the  rem  and  the  right  to  order  its  sale, 
the  court  will  not  pay  the  proceeds  to  one  not  entitled  to- receive 
them. 

It  is  again  contended,  that  the  court  did  not  have  possession 
of  the  boat,  and  therefore  the  decree  of  condemnation  rendered 
on  the  libel  of  Pitman  Saunders,  as  well  as  the  decree  upon  the 
petition  of  the  defendants  in  error,  is  erroneous.  The  return  of 
the  sheriff  to  the  process  of  seizure  issued  upon  the  libel  of  Saun- 
ders shows  that  he  took  the  boat  into  his  possession,  and  thafc 
the  master  gave  bond  and  security,  the  condition  of  which  was 
to  pay  and  satisfy  su^h  decree  as  should  be  rendered  on  the  li- 
bel. Afterwards  the  sheriff  made  an  amended  return,  which 
shows  that  the  stipulators  had  re-delivered  the  boat  to  him,  and. 
that  he  had  her  in  his  possession.  Upon  these  facts,  it  is  in- 
«isted  that  the  bond  executed  by  the  stipulators  discharged  the 
boat  not  only  from  the  lien  of  Saunders,  but  also  from  the  cus- 
tody of  the  law ;  consequently  the  boat  was  not  in  the  possession 
or  under  the  control  of  the  court  at  the  time  the  petition  of  in- 
tervention was  filed.  And,  not  being  in  the  possession  of  the 
court,  it  was  without  jurisdiction  over  the  subject  matter,  out 
of  which  the  claim  of  the  defendants  in  error  is  sought  to  be  sat- 
isfied. The  petition,  however,  alleges  that  the  boat  was  in  the 
custody  of  the  sheriff,  and  within  the  jurisdiction  of  the  court, 
and  these  facts  are  not  denied  by  the  answer  of  the  claimant ;  he 
only  puts  in  issue  the  justice  of  the  demand,  but  makes  no  ob- 
jection to  the  jurisdiction  of  the  court,  founded  on  the  fact  that 
the  boat  was  not  in  the  possession  of  the  sheriff,  or  within  the 
control  of  the  court.  It  may  be  well  doubted,  whether  the  claim- 
ant can  raise  this  objection,  after  joining  issue  upon  the  merits 
of  the  libel,  without  an  exceptive  allegation  to  the  jurisdiction  of 
the  court.— See  Reed  v.  Owen  &  Martin,  9  For;  180 ;  2  Ala. 
738;  9  Wheat.  400.  But  be  this  as  it  may,  as  the  record  shows 
that  the  boat  was  actually  sold  under  the  order  of  the  court,  and 
that  the  proceeds  were  in  the  hands  of  the  sheriffy,we  think  it  too 
late  for  the  claimant  to  object  that  the  boat  was  not  in  the  legal 
custody  of  the  court  at  the  time  the  petition  wa»  filed.  In  the 
case  of  The  Sckooner  Baliaa,  1  Gallis.  75,  it  wae-  urged  that  it 
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Aid  nor  appear  that  the  schooner  and  cargo  ever  were  in  the  cus^ 
tody  of  the  officers  of  the  court,  and  consequently  the  court  was 
without  jurisdiction,  but  the  record  showed  in  that  case,  (as  it 
•loes  in  the  case  before  us,)  that  the  vessel  and  cargo  hadxictu- 
\iUy  been  sold  by  the  order  of  the  court*  This  was  held  suffix 
cient  to  show  the  jurisdiction  of  the  court.  Indeed,  I  can  see 
no  ground  on  which  a  valid  objection  can  be  made  to  the  juris- 
■diction  of  the  court,  for  want  of  the  possession  or  le^al  custody 
of  the  rem,  when  it  is  shown  that  it  has  has  been  sold  by  the  or- 
der of  the  court,  and  the  proceeds  of  such  sale  are  brought  into 
the  possession  or  under  th'C  control  of  the  court.  It  is  then  toe 
late  to  dbject,  for  the  first  time,  that  the  court  did  not  have  the 
possession  or  control  of  the  vessel. 

Upon  the  whole,  we  perceive  no  error  in  the  decree,  and  it 
tnu^  be  affirmed. 


STEWAlRT  GEORGE  i)s.  SAUNDERS  tx  als. 

I.  In  an  admiralty  proceeding  by  libel  agais&t  a  steamboat,  after  the 
Vessel  has  been  sold  under  an  order  of  coujt^-and  the  proceeds  of  the 
sale  brouglit  into  court  for  distribution,  the  refusal  of  the  court  to 
order  the  proceeds  to-be  paid  to  the  claimable  of  the  boat  is  not  suck 
a  final  judgment  a&  will  authorize  an  appeal  or  writ  of  error. 

Error  to  the  City 'Court  (^Mobile  Tried  before  the  Hobs 
Alexander  McKinstry, 

This  case  and  the  preceding  one  (Stewart  George  v.  Ske^tes 
&  Co.,)  are  parts  of  the  same  sttit,  and  the  record  of  the  former 
case  forms  a  part  of  the  record  in  this.  The  record  here  fur- 
ther shows,  that  after  the  steane-boat  had  been  sold  under  the 
order  of  the  court,  and  the  profieeds  of  the  sale  brought  into 
court  for  distribution,  Stewart  'George,  by  his  attorney,  moved 
the  court  that  the  proceeds  of  the  sale  should  be  ,paid  over  to 
him^ '"  on  the  ground  that  he  was  the  oAvner  of  said  boat,  and 
that  the  decree  ordering  the  sale  -of  said  beat  was   coram  non 
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judice,  and  that  the  several  intervenors  and  petitioners,  not  be- 
ing rightfully  in  court,  as  libellants  or  petitioners,  the  several 
decrees  rendered  in  favor  of  said  petitioners  and  intervenors 
were  nullities,  and  should  be  disregarded  and  set  aside  by  the 
court."  The  court  refused  the  application,  and  Stewart  George 
craved  an  appeal  from  its  decision. 

Gibbons,  for  plaintiff  in  error. 

Hamilton  &  Jewett,  contra, 

CHILTON,  J. — The  case  of  Stewart  George  v,  Skeates  fc 
Co.  is  decisive  of  this  case  on  the  merits,  against  the  appellant ; 
but  we  are  satisfied  that  the  refusal  of  the  court  to  order  the 
proceeds  of  the  boat  to  be  paid  to  the  appellant,  is  not  such  a 
final  judgment  as  authorizes  an  appeal,  or  writ  of  error.  If  a 
writ  of  error  lies  from  this  refusal,  the  party  has  two  writs  of 
error  in  the  same  cause,  one  from  the  refusal  of  the  court  to  give 
|iira  the  money,  another  from  the  judgment  of  appropriation ;  in 
other  words,  one  writ  for  the  refusal  of  the  court  to  act,  another 
for  acting  as  shown  by  the  final  judgment. 

The  writ  of  error  must  be  dismissed. 


PATTERSON  vs.  LEACHMAN. 

'!.  A  petition  filed  by  a  ward  against  his  guardian's  administrator,  ask* 
in"-  a  settlement  of  his  guardianship  accounts,  is  demurrable,  when 
it  shows  on  its  face  that  the  guardian's  estate  has  previously  been 
settled  as  an  insolvent  estate. 

Errob.  to  the  Court  of  Probate  of  Greene. 

Thornton,  for  plaintiff  in  error  c 

This  application  was  made  under  the  act  of  1845,  (Pamphlet 
Acts,  166-7,)  to  ascertain  the  amount  due  from  the  guardian,  so 
that  the  sureties  might  be  sued  on  their  bond,  according  to  the 
48 
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cases  of  Sncdicor  v.  Carncs,  (8  Ala^  655,)  and  Eiland  v.  Cliand- 
ler,  (ib.  783.)  The  object  of  the  petition  is  not  to  get  anything 
from  the  estate  of  the  defendant's  intestate,  but  simply  a  decree 
ascertaining  the  amount  due  the  ward.  The  judgment  would' 
be,  of  course,  for  assets  qiiando  acciderint,  and  could  not  preju- 
dice the  rights  of  those  creditors  having  precedence. 

The  declaration  of  insolvency  was  no  bar  to  the  application, 
and  the  demurrer  should  therefore  have  been  overruled. — Dent 
V.  Smith,  15  Ala.  291 ;  Middleton's  Adm'r  v..  Maul's  Adm'r,. 
16  Ala.  481, 

Pierce,  centra  : 

Tiie  demurrer  was  properly  sustained.  The  settlement  of 
the  estate  as  an  insolvent  estate  foreclosed  all  claims  which  were 
not  presented  according  to  the  provisions  of  the  statute. — Clay's 
Dig.  194,  §§  10, 11,  12;  Middleton's  Adm'r  v.  Maul's  Adm'r,, 
16  Ala.  481,  There  is  nothing  stated  in  the  petition  which  can 
exempt  the  plaintiff  from  the  provisions  of  the  statute.  It  docs-, 
not  state  that  the  estate  has  become  solvent,  or  that  there  is  any 
surplus  remaining  in  the  hands  of  the  administrator.. 

The  case  of  Dent  v.  Smith,  (15  Ala.  291,)  does  not  meet  this 
case.  In  that  case  there  was  a  judgment  against  the  represen- 
tatives, which  was  levied  on  property  that  could  not  be  treated! 
by  them  as  assets.  The  court  only  decided  that  the  failure  to 
present  the  claim  did  not  extinguish  the  debt,  if  there  should  be 
any  surplus  after  the  payment  of  the  debts  filed. 

COLEMAN,  J. — In  this  case,  the  petition  of  Fleming  Pat- 
t->rson  sets  forth,  in  substance,  that  in  September,  1830,  one 
.James  Yates  was,  by  the  Orphans'  Court  of  Greene  county,  duly 
:ippointed  his  guardian,  and  as  such  received  the  sum  of  $250, 
the  property  of  petitioner,  of  which  he  never  made  any  return  or 
s^ettlement  with  said  court;  that  said  Yates  died  in  1837,  about 
one  year  before  the  petitioner  became  of  age ;  that  thereupon 
one  James  A.  Beal  was  duly  appointed  administrator  of  said 
Yates,  and  afterwards,  ia  1841,  settled  up  the  estate  of  said 
Yates,  as  insolvent,  without  paying  said  debt. 

The  petition  further  states,  that  about  a  year  previous  to  the 
filing  thereof  one  Robert  Leachman  had  been  appointed  adminis- 
trator "  de  bonis  non'^'  of  said  Yates,  and  prays  that  a  citation 
\)Q  directed  to  said  Leachman,  administrator  as  aforesaid,  re- 
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quiring  him  duly  to  appear  before  said  Probate  Court,  and  file 
his  accounts  and  vouchers  for  a  final  settlement  of  the  guardian- 
ship of  the  said  James  Yates,  deceased. 

To  this  petition  the  defendant  filed  a  demurrer,  which  raises 
the  question  whether  the  settlement  of  the  estate  of  said  Yates 
as  insolvent,  by  said  Beal  as  his  administrator,  in  1841,  as  set 
forth  in  the  petition,  is  a  bar  to  the  plaintiff's  suit  in  this  case. 

In  Edwards  v.  Gibbs,  Judge,  &c.,  11  Ala.  292,  it  was  de- 
cided, "  That  a  suit  cannot  be  maintained  against  an  executor 
who  has  declared  an  estate  insolvent,  upon  his  official  bond,  as- 
signing as  a  breach,  that  he  had  not  made  a  full  inventory  of 
the  assets."  The  settlement  of  the  estate  as  insolvent,,  was 
made  in  that  case,  as  in  the  one  under  consideration,  under  the 
act  of  1806,  which  declares  "  That  if  any  creditor  shall  not 
make  out  his  claim  with  the  commissioners,  Avithin  the  time  of 
their  commission,  or  before  referees,  or  at  common  law,  in  the 
manner  this  act  provides,  he  shall  be  forever  barred  of  his  debt,, 
or  demand,  unless  such  creditor  shall  find  other  estate  of  the 
deceased,  not  inventoried  by  the  executor  or  administrator,  before 
distribution." — Aikin's  Dig.  153.  The  petition  in  this  case 
shows  that  the  estate  of  Yates  was  settled  up,  in  the  year  1841 ,. 
as  insolvent,  and  alleges  nothing  to  bring  the  case  within  the 
exceptions  in  the  statute.  The  petition  is  clearly  insufficient,, 
■ind  the  demurrer  was  properly  sustained  by  the  court. 

Let  the  judgment  be  affirmed. 


eOMBY  ET  ALS.  vs.  McMICIIAEL  et  als. 

1.  When  the  objects  of  a  trust  are  fully  performed,  the  title  of  the  trus- 
tee ceases,  and  the  legal  as  well  as  the  equitable  title  vests  in  the 
beneficial  owner,  unless  the  intention  of  the  grantor  that  the  legal 
;itle  should  continue  in  the  trustee  clearly  appears. 

2.  When  parties  have  a  joint  legal  title  to  personal  property,.an  equity 
existing  between  themselves  will  not  enable  them  as  complainants 
to  file  a  bill  in  chancery,  to  redres?  an  injury  dcwic  to  their  joint  legal 
title. 
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3.  A  feme  sole  conveyed  her  jmdivided  interest  in  certain  personal  pro- 
perty, which  had  been  bequeathed  to  her  and  her  brothers  and  sis- 
ters by  their  father,  to  a  trustee,  in  trust  that  he  should  take  the  same 
into  his  possession  when  divided,  and  hold  it  for  the  use  and  benefit 
of  herself  and  the  issue  of  her  body,  and  at  her  death  should  con- 
vey the  same  to  such  of  her  issue  as  might  then  be  living.  She  af- 
terwards married,  and  her  portion  of  the  slaves  after  division  went 
into  the  possession  of  her  husband.  After  her  death  her  children 
filed  a  bill  for  the  recovery  of  the  slaves,  against  their  father  and 
others  claiming  under  him.    It  was  held, 

1.  That  the  complainants'  title,  if  they  had  any  at  all,  was  a  legal  ti- 
tle for  which  they  had  a  perfect  legal  remedy. 

2.  That  the  prayer  for  a  division  of  the  slaves  among  the  complain- 
ants did  net  give  the  court  jurisdiction  to  render  a  decree  against 
the  defendants. 

Error  to  the  Chancery  Court  of  Benton.  Tried  before  tlio 
Hon.  D.  G,  Ligon. 

J.  B.  Martin,  for  plaintiffs  in  error : 

The  court  of  chancery  has  jurisdiction  in  this  case.  There 
is  a  trust  shown,  which  reniains  unexecuted,  and  the  trustee  be- 
ing deadj  the  court  will  appoint  another  in  his  stead,  if  nothing 
more.— 2  Hen,  &  Mun,  11;  4  Hayw.  4 ;  9  Cow.  524 ;  2  Eng. 
Com.  Law  R.  409;  9  Ala.  999.  The  legal  title  being  in  the 
trustee,  the  remedy  of  the  cestuis  que  trust  is  only  in  equity. — 
IT  Ala.  636 ;  lb.  743. 

The  bill  charges  that  the  trust  property  is  being  wasted,  that 
defendant  asserts  an  absolute  title  to  the  property,  that  he  has 
sold  one  of  the  negroes,  and  disposed  of  the  remainder,  all  which 
allegations  are  admitted  in  the  answers  and  are  sufficient  to  give 
the  court  jurisdiction. — 5  Ala.  523.  Again,  the  property  is  in 
the  possession  of  several  persons. 

The  deed  in  this  case  vests  the  estate  in,  and  is  a  settlement 
in  favor  of  the  children  of  the  donor,  retaining  the  use  and  enjoy- 
ment only  to  herself  and  children  during  her  life,  which,  when 
executed  and  delivered,  became  irrevocable. — 4  Ala.  350;  10  ib. 
819;  14  ib.  437;  17  ib.  214. 

The  main  question  arises  upon  the  construction  of  the  deed. 
Does  it  create  an  estate  tail  in  the  mother  of  complainants  '. 
Wherever  there  is  an  apparent  intention  to  use  the  terms  "heirs,'' 
*^  issue,"  &c.,  in  their  natural  sense,  that  construction  will  be 
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given  to  them.— 6  Browns  P.  R.  309;  1  Term  R.  593;  2  Roper 
on  Leg.  3555  f'earne  on  Rem.  184,  Note ;  17  Ala.  62  ;  12  ib. 
135;  9  ib.  lOOa. 

The  entire  clause,  when  taken  together,  clearly  shows  that  by 
the  term  "issue"  the  donor  meant  and  intended  children,  and 
that  such  as  she  might  have  living  at  the  time  of  her  death  should 
take  the  absolute  estate.  1.  Because  such  is  the  language  of 
the  deed  itself.  2.  Because  it  is  a  marriage  settlement.  3.  Be- 
cause it  is  consistent  with  the  manner  in  which  the  persons  by 
whom  the  property  was  to  be  enjoyed,  and  the  person  by  whom 
the  property  was  to  be  conve^'^ed. — 1  Peere  W.  452  ;  5  M.  &  S. 
95-100;  2  Atk.  89;  3  Ves.  383;  7  ib.  522 ;  1  ib.  145;  17  Ala. 
63;  12  ib.  135;  18  ib.  132 ;  9  ib.  1003;  1  Bay.  (S.  C.)  78  ;  1 
Johns.  440;  16  ib.  434 ;  3  Marsh.  289;  1  Peere  W.  663.  Ac- 
cording to  the  terms  of  the  deed,  the  absolute  estate  must  neces- 
sarily vest  at  the  death  of  the  donor,  in  the  issue  (i.  e.  children) 
which  she  might  then  have  living ;  and  if  she  died  without  issue, 
it  was  to  revert  back  to  her  brothers  and  sisters,  who  are  shown 
by  the  deed  to  have  then  been  in  existence.  There  is  no  pre- 
tence for  saying  that  there  is  even  a  squinting  at  a  perpetuit}^ 
The  whole  deed  will  be  taken  together,  and  if  necessary,  the 
word  "  or"  will  be  construed  "  and."— 2  Vez.  34  ;  8  East.  149; 
15  ib.  389;  16  ib.  67;  3  Peere  W.  258 ;  15  Ves.  476;  13  Serg. 
&  R.  205;  5  Binney,  252 ;  7  Penn.  13;  9  Ala.  999. 

Rice  &  Morgan,  contra : 

1.  The  death  of  the  trustee  does  not  give  jurisdiction  of  such 
a  bill  to  a  court  of  chancery.  There  is  nothing  stated  in  the 
bill  which  confers  jurisdiction.  If  complainants  are  entitled  to 
relief  any  where,  they  must  seek  it  in  a  court  of  laAV. — Colburn 
V.  Broughton,  9  Ala.  351 ;  Robinson  v.  Robinson,  11  ib.  947  ; 
State  Bank  v.  Smith,  6  ib.  75;  Watson  v.  Bothwell,  11  ib.  650. 

2.  The  bill  is  multifarious.  It  seeks,  among  other  things,  a  par- 
tition of  the  property,  in  which  partition  none  of  the  defendants 
have  an  interest. — Mcacham  v.  Williams,  9  Ala.  842. 

3.  Tiie  deed  of  Lucy  S.  Paulett,  before  her  marriage,  of 
which  it  is  not  pretended  or  alleged  her  husband  had  any  notice 
before  his  marriage  with  her,  is  fraudulent  and  void  as  to  him, 
and  cannot  defeat  his  marital  rights.  As  to  him,  that  deed  is 
mere  waste  paper.     The  common  law  docs  not  impart  validity, 
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and  no  law  of  Georgia  is  alleged  which  made  it  valid. — Waller 
V.  Armistead,  2  Leigh's  R.  11 ;  England  v.  Downs,  17  Eng.  C. 
522;  2  Beavan,522;  Linker  v.  Smith,  4  Wash.  C.  C.  224; 
Ball  V.  Montgomery,  2  Ves.  jr.  191-94 ;  Atherley  on  Mar.  Set. 
319;  1  Story's  Eq.  Ju.,  §  273. 

4.  The  complainants  have  no  right  to  the  property  under  the 
deed,  as  against  the  husband,  who  is  the  defendant  in  this  case. 
The  limitation  to  them  is  void. 

5.  The  bill  contains  no  allegation  that  there  was  any  law  of 
Georgia  giving  validity  to  any  such  deed,  as  against  a  husband; 
nor  does  the  bill  allege  or  pretend  that  the  husband  at  or  before 
the  marriage  had  notice  of  the  deed,  or  that  he  ever  assented  to 
it  since,  but  the  contrary  of  all  this  is  inferrable  from  the  bill ; 
and  all  intendments  are  against  the  pleader  who  filed  the  bill. 

DARGAN,  C,  J. — Richard  Paulett,  who  resided  in  the  State 
of  Georgia,  being  possessed  of  certain  slaves,  executed  a  deed, 
by  which  he  conveyed  them  to  his  children,  to  bo  divided  whcji 
his  youngest  child  arrived  at  the  age  of  fifteen  years.  Before 
the  division  took  place,  Lucy  Smith  Paulett,  one  of  the  daugli- 
■ters  of  the  grantor,  conveyed  her  undivided  interest  to  her  bro- 
-ther-,  Lewis  Paulett,  in  trust,  that  he  should  take  the  same  inti» 
his  possession  when  divided,  and  retain  it  for  her  use  and  bene- 
fit, and  for  the  use  and  benefit  of  the  issue  of  her  body,  and  at 
her  death  convey  the  same  to  such  of  her  issue  as  should  bo  liv- 
ing at  her  death.  After  the  execution  of  the  latter  deed,  Lucy 
Smith  Paulett  intermarried  with  William  McMichael,  by  whom 
she  had  several  children.  The  slaves  were  divided  between  the 
children  of  Richard  Paulett,  and  Bob,  Jinny  and  Maranda  fell 
to  the  lot  of  Lucy.  These  slaves  went  into  the  possession  of 
William  McMichael,  the  husband,  who  sold  Bob,  but  yet  retains 
the  possession  of  Maranda.  Jinny,  the  other  slave  that  fell  to 
the  lot  of  Lucy,  is  dead,  William  McMichael  removed  to  the 
State  of  Alabama,  and  his  wife  died  here ;  and  this  bill  is  filed 
by  her  children  against  William  McMichael,  their  father,  and 
others,  to  whom  a  portion  of  the  slaves  (being  the  issue  of  the 
females)  were  hired.  The  chancellor  dismissed  the  bill,  on  the 
ground  that  the  deed  executed  by  Lucy  to  her  brother  in  trust 
for  her  and  her  issue,  created  in  her  an  estate  tail,  and  conse- 
quently her  husband,  by  virtue  of  his  marriage,  took  the  entire 
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'right  to  the  slaves,  to  the  exclusion  of  hei*  issue  living  at  her 
death. 

We  entertain  no  doubt  but  that  the  decree^  dismissing  the  bill, 
must  be  affirmed,  without  regard  to  the  question  whether  the  re- 
mainder over  to  the  issue  of  Lucy  S.  Paulett  be  valid  or  not. 
For  if  it  were  admitted  even  that  the  chancellor  was  wrong  in  the 
construction  of  the  deed,  and  that  the  children  of  Luc}'^,  by  vir- 
tue thereof,  became  entitled  to  the  slaves  after  the  death  of  their 
mother,  still  it  is  manifest  that  they  have  a  perfect  legal  remedy; 
for  their  title  would  be  a  legal  and  not  an  equitable  one,  and 
there  would  be  no  impediment  in  the  way  of  their  suing  at  law. 
The  general  rule  of  law  is,  that  when  the  objects  of  the  trusts  are 
fully  performed,  the  title  of  the  trustee  ceases,  and  the  legal,  as 
"ivell  as  the  equitable  title,  will  be  vested  in  the  beneficial  owner, 
unless  indeed  it  plainly  appears  that  it  was  the  intention  of  the 
grantor  that  the  legal  title  should  continue  in  the  trustee,  not- 
v/ithstanding  the  trusts  are  fully  executed.  If  the  trusts  be 
created  by  will,  the  courts  will  presume  that  the  testator  in- 
tended to  give  the  trustee  exactly  that  quantity  of  estate  neces- 
sary to  the  completion  of  the  trusts.  It  was  on  this  principle 
that  the  case  of  Lord  Saye  &  Scale  v.  Jones,  1  Eq.  Cases,  was 
decided ;  there  lands  were  devised  to  trustees  and  their  heirs 
to  pay  legacies  and  annuities,  and  then  to  pay  the  surplus  rent; 
into  the  proper  hands  of  a  married  woman,  and  after  her  deatli 
to  stand  seized  of  the  lands  to  the  use  of  the  heirs  oi"  her  body. 
It  Avas  decreed  that  the  trustees  took  the  legal  title  during  the 
life  of  the  feme  covert,  but  that  after  her  death  it  vested  in  the 
heirs  of  her  body.--- See  also,  Robinson  v.  Gray,  9  East.  1;  Hill 
on  Trustees,  239. 

It  is  true  that  courts  are  more  cautious,  when  the  trusts  are 
created  by  deed,  in  restraining  the  title  of  the  trustee  to  the  mere 
purposes  of  the  trusts,  and  will  not  cut  down  the  title  of  tin; 
trustee  to  a  life  estate,  or  other  less  interest,  in  opposition  to  tho 
language  of  the  deed,  merely  because  an  estate  in  fee  was  unne  • 
cessary  to  the  completion  of  the  trusts. — Wykam  v.  Wykam, 
18  Ves.  420-23;  Hill  on  Trustees,  251.  But  where  the  instru- 
ment by  which  the  trusts  are  created  clearly  contemplates  that; 
the  title  of  the  trustee  shall  cease  upon  the  performance  of  the 
trusts,  then  the  legal  title  must  determine  on  the  performance  of 
the  trusts  ;  otherwise  the  trustee  would  take  a  larger  estate  than 
was  intended  by  the  grantor* 
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Applying  this  principle  to  the  case  Before  us,  we  entertain  no 
doubt  but  that  the  title  of  the  children  of  Mrs.  McMicheal  (if  they 
have  any  at  all)  to  the  slaves  in  question,  is  purely  a  legal  one. 
It  is  clear  that  the  deed,  by  which  the  legal  title  was  conveyed; 
to  the  trustee,  contemplates  that  his  title  should  cease  upon  the 
death  of  Lucy  S.  Paulett,  the  mother  of  the  complainants ;  for 
he  is  there  directed  by  the  deed  to  convey  the  slaves  to  her  chil- 
dren then  living.  This  clearly  shows  that  it  was  not  the  inten- 
tion of  Lucy  S.  Paulett  that  the  trustee  should  retain  the  legal 
title  longer  than  she  lived,  but  that  it  should  cease  at  her  death. 
Nor  can  it  be  insisted  that  the  legal  title  remains  in  the  trustee 
until  he  actually  makes  a  written  conveyance;  for  the  subject  of 
the  trust  being  personal  property,  the  legal  title  will  pass  to  the 
eestuis  que  trust  by  the  mere  delivery  of  the  property  in  pursu- 
ance of  the  trusts.  Upon  the  marriage  of  William  McMichael 
with  Lucy  S.  Paulett,  he  became  entitled  to  the  estate  reserved 
to  her  by  the  deed,  and  as  he  received  the  slaves  into  his  pos- 
session, and  held  them  until  the  death  of  his  wife,  the  trust  was 
completely  executed,  and  the  children  of  Lucy  S.,  his  wife,  if 
entitled  at  all,  then  became  entitled  to  the  slaves,  and  could  have 
maintained  trover  or  detinue  for  them  against  any  one  who  de- 
tained them ;  for  the  title  of  the  trustee  then  ceased,  and  there 
was  no  need  of  an  actual  written  conveyance  to  invest  the  chil- 
dren with  this  legal  title. 

But  it  is  insisted,  that  the  prayer  for  a  division  of  the  slaves 
amongst  the  complainants  gives  the  court  jurisdiction.  But  this 
cannot  be.  If  we  admit  that  equity  will  take  jurisdiction  to 
divide  personal  property  amongst  joint  owners,  this  equity  ex- 
ists amongst  the  complainants  themselves,  and  cannot  convert 
their  legal  title  against  the  defendants  into  an  equitable  one. 
Parties  may  have  joint  interests  in  property,  and  equities  as 
between  themselves,  but  this  equity  will  not  enable  them  as  com- 
plainants to  file  a  bill  in  equity  to  redress  an  injury  done  to  their 
joint  legal  title.     On  this  ground  the  bill  must  be  dismissed. 

Whether  the  plaintiffs  have  any  title  to  the  slaves  even  at  law, 
that  is,  whether  they  can  take  the  remainder  created  by  this 
deed,  or  whether  their  mother  became  entitled  to  the  absolute 
property,  as  the  case  now  stands,  we  will  not  decide ;  for  it  is 
not  absolutely  necessary  to  the  disposition  of  the  case,  and  we 
•should  prefer  to  have  that  question  re-argued  before  deciding  it. 


JUNE  TERM,.  1851.  75Z 


HARBINSON  et  als.  vs.  HARRELL  et  als. 

1 .  When  the  mortgagor  of  personal  property  remains  in  the  actnal  pos- 
session of  the  property  before  the  law  day,  his  entire  interest  therein, 
consisting  of  the  usufrnct  of  the  property  nntil  the  law  day  and  the 
equity  of  redemption,  may  be  sold  under  execution  at  law  against 
him. 

"1.  The  plaintiffs  in  execution  are  entitled  to  precedence  over  a  stran- 
ger to  whom,  after  the  levy,  tlie  mortgagor  has  given  an  order  on 
the  mortgagee,  which  has  been  accepted  by  the  latter,  to  be  paid 
out  of  the  surplus  fund  after  satisfying  the  mortgage  debt. 

'd.  The  lien  of  the  plaintiffs  in  execntion  is  not  affected  by  a  sale  of  the 
property  made  by  agreement  between  the  mortgagor  and  the  mort- 
gagee, after  the  levy,  and  before  the  law  day.  In  such  case  the 
plaintiffs  would  be  entitled  to  recover  the  value  of  the  hire  of  the 
property  from  the  time  of  tlie  sale  until  the  law  day,  and  to  have  an 
account  taken  of  the  value  of  the  property  on  the  law  day. 

4.  When  the  mortgagees  file  a  bill  to  separate  their  interest  from  that 
of  the  mortgagor,  after  the  levy  of  an  execution  against  the  latter  ou 
the  property,  they  cannot  be  allowed  out  of  the  mortgage  fund  rea- 
sonable solicitor's  fees  incurred  by  them  in  the  prosecution  of  the 
suit. 

5.  A  deed  of  mortgage  may  properly  be  admitted  to  record,  on  proof 
by  the  subscribing  witness  that  he  saw  the  same  signed,  sealed  and 
dehvered  on  tho  fourth  day  after  its  date.  When  it  is  not  shown  that 
any  fraud  was  ititended,  nor  thatany  injury  was  done^  or  attempted, 
by  the  WEong  date,  the  probate  will  beheld  a  suhstanlial  compliance 
with  the  statute,  although  it  does  not  strictly  accord  with  the  form 
prescribed  by  it. 

6.  In  taking  an  account  of  the  mortgage  fund  after  a  sale  of  the  prop- 
erty, tlie  plaintiffs  in  execution  cunuat  take  advantage  oi'usur}'in 
the  mortgage  debt. 

Error  to  the  Chaaicery  Court  of  Lowndes.  Tried  before  the 
Hon.  J.  W.  Lesesne. 

The  bill  alleges  that  the  complainants,  Harbinson  et  als.  be- 
came the  securities  for  one  John  Powers,  on  two  promissory 
notes  executed  by  him  to  one  George  M.  Reese,  for  borrowed 
money,  dated  on  the  17th  July,  1848,  and  due  January  1, 1850, 
for  the  aggregate  sum  of  $7,114  39  ;  that  to  secure  complain- 
ants against  their  liability  ou  said  notes,  said  Powers  executed 
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to  them  a  mortgage,  or  deed  of  trust,  on  certain  lands  and  ne- 
groes, which  was  duly  recorded  in  the  proper  office ;  that  said 
mortgage  stipulated  that  said  Powers  should  retain  the  posses- 
sion of  all  the  mortgaged  property  until  the  maturity  of  the  notes, 
and  on  default  being  made  in  the  payment  of  the  notes,  complain- 
ants were  authorized  to  take  possession  of  all  the  property,  and 
sell  the  same  after  giving  thirty  days  notice.  A  few  days  after 
the  execution  of  the  mortgage,  four  several  decrees  were  render- 
ed in  the  Court  of  Probate  of  Lowndes,  in  favor  of  Martha  P-, 
Harrell,  Mary  R.  Harrell,  Joseph  P.  Harrell  and  Francis  M. 
Harrell,  against  said  John  Powers,  their  late  guardian.  On 
these  decrees  several  executions  were  issued,  and  placed  in  the 
hands  of  the  sheriff,  which  were  levied  on  sixteen  of  the  mort- 
.gaged  slaves. 

The  bill  charges  that  -the  residue  of  the  mortgaged  property  is 
insufficient  to  satisfy  the  mortgage  debt,  and  that  a  sale  of  the 
slaves  by  the  sheriff  would  cause  irreparable  loss  and  injury  to 
complainants.  It  prays  an  injunction  restraining  all  further 
proceedings  under  said  executions ;  that  the  property  levied  on 
may  be  delivered  up  to  complainants,  on  their  indemnifying  said 
plaintiffs  in  execution ;  that  an  account  may  be  taken  of  the 
mortgage  debt,  and  the  property  sold  to  satisfy  said  debt,  char- 
ges, &c. 

The  answers  of  the  defendants  admit  the  execution  of  the 
mortgage,  but  they  insist  that  it  was  intended  to  hinder,  delay 
and  defeat  them  in  the  collection  of  their  judgments  against  said 
Powers,  which  were  rendered  only  a  few  days  after  the  execution 
•of  the  mortgage.  They  object  that  the  mortgage  was  not  proved 
and  recorded  as  required  by  the  statute,  and  that  it  was  not  ex- 
ecuted on  the  day  of  its  date.  They  also  state,  that  on  Decem- 
ber 21,  1848,  (the  day  before  the  answers  were  filed,)  complain- 
ants had  sold  the  whole  of  the  mortgaged  property,  on  a  credit 
•of  twelve  months,  which  sale,  they  insist,  was  without  authority, 
■and  renders  complainants  liable  to  them  for  the  hire  of  the  ne- 
groes from  the  time  of  sale  until  the  1st  January,  1850,  when 
the  mortgage  debt  fell  due,  and  for  the  excess- of  the  proceeds  of 
sale  over  and  above  the  mortgage  debt. 

The  defendants  afterwards  filed  a  cross-bill,  praying  that  the 
Bale  might  be  set  aside^  and  a  re-sale  had  to  satisfy  their  judg- 
fiuents,;  that  said  mortgage  might  be  decreed -null  and  void  as  t© 
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them ;  and  that  complainants  might  be  made  to  account  with 
them.  An  amendment  to  the  cross-bill  brought  in  S.  Gresham 
as  a  defendant  thereto,  alleging  that  he  claimed  an  interest  in 
the  mortgage  fund,  under  a  written  order  executed  to  him,  by 
said  John  Powers,  after  the  levy  of  the  plaintiff's  execution, 
which  order  had  been  accepted  by  Harbinson  et  als.,  to  be  paid 
out  of  the  mortgage  fund  after  satisfying  their  debt.  And  a  fur- 
ther amendment  set  up  usury  in  the  mortgage  debt,  and  insisted 
that  said  mortgage,  if  valid  at  all,  was  good  only  for  the  amount 
of  money  actually  borrowed  from  said  Reese,  with  lawful  interest 
thereon. 

The  mortgage  bears  date  July  17,  1848,  and  in  the  certificate 
of  probate,  it  is  certified  that  the  subscribing  witness  proved 
that  he  saw  the  same  signed,  sealed  and  delivered  on  the  21st 
•July.     In  other  respects  the  certificate  is  formal. 

The  decree  of  the  chancellor,  and  the  cross  assignments  of  er- 
ror, will  be  readily  understood  from  the  opinion. 

Stone  &  Judge,  for  plaintiffs   in  error  : 

1.  The  record  in  this  case  clearly  shows  that  the  defendants 
were  proceeding  to  sell,  not  the  possessory  interest  of  Powers  in 
the  slaves  merely,  but  the  entire  property,  on  the  alleged  ground 
that  the  mortgao-e  was  fraudulent.  In  this  state  of  the  case. 
Harbinson  et  al.  had  a  clear  right  to  file  their  bill  restraining 
the  sale,  and  thus  separate  the  mortgage  from  the  possessory  in- 
terest.— Williams  v.  Joueei,  2  Ala.  314 ;  Marriott  &  Hardesty 
V.  Givens,  8  Ala.  694. 

2.  No  effort  has  ever  been  made  to  realize  the  possessory  in- 
terest, or  make  it  available.  The  bills,  answers  and  proof  show 
tliat  the  defendants  have  all  the  while  sought  the  entire  proper- 
ty, on  the  alleged  ground  that  the  mortgage  was  fraudulent. 
They  made  no  effort  to  obtain  the  possessory  interest  before  the 
sale  was  made,  although  some  two  months  had  elapsed*. 

3.  The  decree  of  the  chancellor  is  wrong,  in  charging  plain- 
tifts  in  error  Avith  the  value  of  the  property  on  tho  1st  January, 
1850.  If  they  are  chargeable  at  all,  it  is  only  with  the  actual 
injury  done  the  defendants.  What  is  that  injury?  If  the  in- 
junction had  not  been  obtained,  the  defendants  would  have  sold 
the  property  in  November  or  December,  1848,  and  could  not 
possibly  have  realized  the  enhanced  price  caused  by  the  rise  of 
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oottou  in  January,  1850.  Even  on  this  view^  the  utmost  Har- 
binson  et  al.  could  be  charged  with  is  the  difference  between  the 
mortgage  debt  and  what  the  property  would  have  commanded  at 
the  time  the  Harrells  proposed  to  sell.  This  could  not  havo 
been  more  than  the  value  of  the  hire. 

4.-  The  chancellor  has  certainly  decreed  against  Harbinson  et 
al.-  two  or  three  times  for  the  same  interest.  He  first  holds 
them  liable  for  the  surplus  sales,  secondly,  for  the  value  of  the 
possessory  interest,  and  thirdly,  for  the  difference  between  the 
mortgage  debt  and  the  value  of  the  property  on  the  1st  January, 
1850.  The  surplus  sales  are,  of  course,  covered  by  the  differ- 
ence between  the  debt  and  the  value  of  the  property  on  the  1st 
January,  1850,  and  for  that  item  they  are  clearly  twice  charged. 
Moreover,  the  surplus  was  caused  by  the  sale  being  made  on 
credit,  the  property  bringing,  in  the  opinion  of  the  witnesses,- 20 
j>er  cent,  more  than  it  would  have  commanded  in  cash,  and  this 
sum  should  stand  against  the  hire* 

5.  The  plaintiffs  in  error  having  the  right  to  enjoin  the  sale 
and  separate  the  mortgage  from  the  possessory  interests,  it  seems 
clear  that  they  should  be  allowed  their  reasonable  expenses  and 
attorneys'  fees,  that  expense  having  been  cast  upon  them  by  the 
improper  conduct  of  the  defendants  in  error. 

G.  Usury  is  a  personal  defence,  and  can  only  be  made  by  the 
party  promising.  He  cannot  be  compelled  to  plead  it. — Fen- 
no  V.  Sayre  &  Converse,  3  Ala-  458. 

7.  The  registration  in  this  case  was  regular;  but  if  slightly 
variant  from  the  statute,  it  was  suflBcient  to  operate  notice. — 8 
Ala.  35G. 

8.  Whether  Greshaoi  shall  have  his  order  paid  in  preference 
to  defendants  in  error,  depends  on  the  question  how  far  the  sher- 
ifi''s  levy  operated  a  liea  on  the  surplus.  We  contend  that  only 
the  possessory  interest,  not  the  equity  of  redemption,  is  the  sub- 
j?ct  of  levy  and  sale  under  the  execution  at  law. — Scott  v.  Scho- 
Jey  et  al.,  8  East  4G7  ;  Wilkes  v.  Ferris,  5  Johns.  335 ;  Marsh 
V,  Lawrence,  4  Cow.  461. 

9.  There  can  be  no  sound  reason  given  for  the  sale  of  an 
equity  of  redemption  under  execution  at  law.  The  invariable 
result  is,  1st,  a  sacrifice  of  the  equity;  2d,  great  injury,  expense 
and  loss  to  the  mortgagee,  by  putting  the  property  out  of  his 
reach.  A  rule  of  this  kind  ought  not  to  be  adhered  to,  even  iC 
former  courts  had  so  decided. 
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10>  We  maintain  that  our  own  adjudged  cases,  vrhich  seem- 
ingly countenance  an  opposite  principle,  can  be  regarded  only  as 
dicta. — Perkins  &.  jElliott  y.  Mayfield,  5  Por.  182. 

J.  M.  BoLiNG,  contra : 

1.  Powers,  the  Mortgagor,  could  not  incumber  the  property 
after  the  receipt  by  the  sheriff  of  the  executions  in  favor  of  de- 
fendants in  error  and  levy  upon  the  mortgaged  property,  so  as 
to  defeat  the  lien  thus  created  in  favor  of  defendants ;  hence  the 
order  in  favor  of  Gresham  does  not  defeat  or  postpone  defend- 
ants.— Burnet  v.  Dennison,  5  Johns.  Ch^  35.  Had  the  mortga- 
gees paid  the  order,  they  could  not  .tack  it  to  the  mortgage. — 
Hughes  V.  Worley,  1  Bibb,  200;  Colquhoun  y.  Atkinson,  6 
Mun.  550;  2  Vera.  520;  2  Bridg.  Dig.  341,  §  135.. 

"2.  Defendants  were  entitled  to  the  value  of  the  possessory  in- 
terest in  the  slaves  mortgaged,,  from  the  time  of  the  levy,  pro- 
vided the  mortgaged  property  was  su^icient  to  pay  the  mortgage 
debt.  The  power  given  to  the  mortgagees  after  that  time  to  sell, 
and  the  sale  by  the  mortgagees,  cannot  defeat  the  rights  of  de- 
iondants  to  the  value  of  the  possessory  interest ;  neither  can  it 
defeat  the  rights  of  defendants  .to  have  the  property  valued,  1st 
of  January,  1850.  If  the  mortgagees  saw  proper  to  sell  before 
the  law  day,  it  was  at  their  own  risk. — See  Faure  y,  Winans,  1 
Hop.  283;  Coote  onMort.  561;  lb.  319;  Dibly  v.  Craggs,  Amb. 
fU2.  If  the  mortgagees  had  retained  the  slaves  until  1850,  in- 
stead of  selling  them,  they  would  have  been  liable  for  hire. — 2 
B.  Mon.  61;  4  B.  &  H.  Dig.  393,  §  11.  It  follows  that  defend- 
ants are  entitled  to  an  account  of  .the  possessory  interest,  from 
the  time  of  their  lien  to  January,  1850.,  and  the  value  of.  tiie 
property  at  that  time,  (Jan.  1850,)  as  well  as  to  an  accpiint  of 
uAe  surplus,  after  the  mortgage  debt  shall  have  been  paid. 

3.  Reasonable  cost  is  all  the  mortgagees  are  entitled  to  out  of 
the  property,  after  paying  the  debt.  They  are  entitled  to  noth- 
ing for  personal  services. — Breckenridge  v.  Brooks,  2  Marsh. 
;>39;  Coote  on  Mort.  353. 

4.  Although  usury  is  a  personal  privilege,  and  although  a 
mere  stranger  cannot  insist  upon  the  invahdity  of  a  usurious 
mortgage,  in  respect  to  which  he  is  neither  a  party  jior  a  privy, 
but  as  defendants  in  error  succeed  to  the  rights  of  the  mortga- 
gor, after  the  mortgage  ^ebt  is  satisfied   they  may  set  up 
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usury.  The  mortgage  debt  should  be  the  money  loaned  by 
Keese  to  Powers,  and  la^Yful  interest  thereon. — Port  v.  Dart,  8 
Paige,  639;  6  Gill.  &  J.  18 ;  SEdw.  195j.4  Barb.  &  Har.  Ch. 
Dig.  S92,  §  21. 

CHILTON,  J.— 1.  The  law  is  stated  in  this  State  that  the 
mortgagor  of  personal  property,,  remaining  in  the  actual  posses- 
sion before  the  law  day,  has  such  an  interest  therein  as  is  sub- 
ject to  levy  and  sale  under  execution  at  law.  This  rule  was  ' 
first  asserted  in  McGregor  &  Darling  v.  Hall,  3  S.  &  P.  397,. 
i;nd  has  never  since  been  departed  from.  The  difficulty  with  me 
has  been  the  quantum  of  the  interest  thus  to  be  subjected.  Is 
it  the  mere  umfruct  until  the  law  day,  or  this,  with  the  mort- 
gagor's equity  of  redemption  1  Upon  a  careful  review  of  tlie 
>^everal  decisions  of  this  court,  I  am  satisfied  tliat  they  contem- 
plate the  sale  of  the  entire  interest  of  the  mortgagor,,  where  his 
interest  is  accompanied  with  the  possession.  In  Marriott  &, 
Hardesty  et  al.  v.  Givens,  8  Ala.  706,  it  was  said,,  that  "  this*' 
right  of  possession  for  a  determinate  period  is  subject  to  levy 
and  sale,  and  carries  with  it  the  equity  of  redemption.^ ^ — Sec 
also,  Perkins  &  Elliott  v.  Mayfield^  5  Por.  182 ;  Williams  &-• 
Battle  V.  Jones,  2  Ala.  314. 

2.  In  this  case  the  mortgagor^by  tlie  terms  of  the  mortgage,:  ■ 
was  entitled  to  retain  the  actual  possession  of  the  property  until 
the  first  day  of  January,  1850,  and  as  the  levy  was  made  long 
before  that  period,  it  follows  that  a  lien  attached  in  favor  of  the 
plaintiffs  in  execution,  which  no  subsequent  act  of  sale  before  the 
law  day  could  divest.  And  this  lien,  being  older  than  the  order' 
given  by  Powers^  the  mortgagor^  to  Gresham,  and  accepted  by 
the  mortgagees,,  to  be  paid  out  of  the  surplus  after  satisfying  tlie 
ioortgage  debt,  must  necessarily  take  precedence  over  it.  The 
plaintiffs  in  execution  must  therefore  be  preferred  to  Gresham., 

3.  We  have  said  the  lien  of  the  plaintiffs  in  execution  was  not 
jiffected  by  the  sale  of  the  mortgaged  property,  made  by  agi-ee- 
ment  between  the  mortgagor  and  mortgagees  before  the  law  day 
jirrived.  This  being  the  case,  it  follows  that  the  plaintiffs  in 
execution  are  not  concluded  by  that  sale.  They  cannot  be 
placed  in  a  worse  condition  by  the  act  of  third  persons,  in  which 
they  did  not  participate.  They  have  the  right,  therefore,  to  re- 
cover the  value  of  the  hire  of  the  property  levied  upon,  from  the 
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time  of  the  filing:  of  the  original  bill  until  the  fiirst  day  of  Janu- 
ary, 1850,  with  interest  thereon,  and  to  have  an  account  of  the 
value  of  the  slaves  at  that  time,  when  by  the  terms  of  the  mort- 
gage they  were,  upon  tiie  forfeiture  of  the  condition  by  the  mort- 
gagor, to  be  devoted  to  the  payment  of  the  mortgage  debt.  This 
is  what  the  decree  of  the  chancellor,  upon  a  proper  construction 
of  it,  gives  the  plaintiffs  in  execution.  The  decree,  as  we  un- 
derstand it,  first  adjudges  the  surplus,,  after  satisfying  the 
mortgage,  to  the  plaintiffs  in  execution,  and  the  hire  from  the  fil- 
ing of  the  bill  until  the  law  day,  and  then  proceeds  to  lay  down, 
the  rujc  by  which  the  surplus  is  to  be  ascertained;  namely,  by  a 
valuation  of  the  property,  as  of  the  first  day  of  January,  1850.. 

4..  The  mortgagees  claim  that  they  should  be  allowed  reason- 
able-solicitors' fees  out  of  the  fund,  in  addition  to  their  mortgage 
debtjfor  filing  the  bill  to  separate  their  interest  from  that  of  the 
mortgagor,  which  latter  was  subject  to  levy  and  sale.  It  is  suf- 
ficient to  remark,  that  such  expenses  are  not  provided  for  by  the 
mortgage  deed,  and  that  these  fees  were  incurred  by  the  mort- 
gagees to  protect  their  own  interest,,  not  against  the  unlawful  act 
of  the  mortgagor,  or  o£  any  one  else,,  but  merely  to  render  their 
security  more  certainly  available ;-  or  it  may  be,  to  enable  the 
mortgagees,  by  an  agreement  with  the  mortgagor,  to  obtain  pos- 
session of  the  property  and  dispose  of  it  before  the  law  day.. 
Such  fees  are  clearly  distinguishable  from,  those  costs  necessa- 
rily incurred  by  the  mortgagees  in  maintaining  the  title  to  the 
estate,  &c.,  which  are  ordinarily'-  allowed  as  a  charge  upon  the 
mortgaged  estate.: — Coote  on  Mort.  392. 

5.  Having  a.rrived  at  the  conclusion  that  the  record  presents 
no  error  prejudicial  to  the  mortgagees,  we  turn  to  consider  the 
errors  assigned  by  the  plaintiffs  in  execution. 

The  first  is,,  that  the  mortgage  deed  was  not  proved  according 
to  the  statute,  and  that  consequently  its  registration  under  an 
invalid  probate  does  not  amount  in  law  to  notice.  The  objec- 
tion raised  to  the  probate  is,  that  the  witness  does  not  swear  that 
lie  saw  the  deed  signed  and  delivered  on  the  day  it  boars  date, 
but  four  days  subsequent  to  that  on  which  it  appears  to  be  dated. 
}t  does  not  appear  that  any  fraud  was  intended,  or  that  any  in- 
'■'ury  was  done  or  attempted  to  be  effected  by  the  wrong  date. 
The  certificate  of  probate  corresponds  substantially  with  the 
jacts  of  the  case,  and  although  it  docs  not  strictly  accord  with 
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tho  form,  given  in  the  statute,  yet  there  is  not  such  a  substantial 
departure  as  vrill  vitiate  it. — Hobson  v.  Kissam  &  Co.  et  als.,  8 
Ala.  357. 

6.  The  only  remaining  question  is,  -whether  the  plaintiffs  in 
the  executions  can  take  advantage  of  the  usury  in  the  mortgage 
'lebt ;  and  "vvere  this  an  open  question  in  this  court,  we  should  be 
litrongly  inclined  to  hold,  that  as  to  the  unlawful  per  cent.,  the 
mortgage  would  be  without  consideration,  and  to  consider  the 
actual  amount  borrowed,  with  the  interest  thereon,  as  constitut- 
n"-  the  amount  to  be  retained  by  the  mortgagees  out  of  the  pro- 
jceds  of  the  mortgaged  estate.  But  the  rule  has,  we  think,  been 
voo  firmly  established  by  the  previous  decisions  of  this  court,  to 
the  contrary,  now  io  be  departed  from.  In  Cook  &.  Kornegay  v. 
Pyer,  3  Ala.  643,  it  was  held,  that  "  the  statutes  against  usury 
tvere  intended  for  the  benefit  of  the  borrower ;  they  confer  a  per- 
gonal privilege  on  him  which  he  may  waive,  and  if  he  does,  no 
',ne  else  can  take  advantage  of  it."  The  same  doctrine  was 
•eld  in  Sayre  &  Converse  v.  Fenno,  3  Ala.  458.  The  decree 
)f  the  chancellor  is  in  accordance  with  the  law  as  declared  by 
these  adjudged  cases. 

We  are  unable  to  percieve  any  error  in  the  record,  and  the 
decree  is  consequently  affirmed.  Let  each  party  pay  half  the 
cost  in  this  court. 


SHEPPARD  vs.  FURNISS. 

1.  A  count  in  case  for  a  malicious  prosecution  must  aver  the  issuance 
of  process,  properly  describing  it,  and  the  plaintiff's  arrest  and  im- 
prisonment by  virtue  thereof. 

2.  Case  is  the  proper  remedy  for  the  malicious  use  of  process  regular- 
ly issued  from  a  court  of  competent  jurisdiction ;  but  when  the  pro- 
ceeding complained  of  is  merely  irregular,  trespass  is  the  remedy. 

3.  The  form  of  action  adopted  by  the  pleader  does  not  always  deter- 
mine the  character  of  the  count ;  but  it  may  be  adjudged  a  count  in 
trespass,  or  a  count  in  case,  according  to  the  facts  stated  in  it,  and 
the  conclusions  which  the  law  draws  Irorn  those  facts. 

4.  A  count  which  avers  that  the  defendant  falsely  and  maliciously 
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made  aft  affidavit  in  writiug,  &c.,  and  upon  said  affidavit  falsely  and 
maliciously  caused  and  procured  said,  plaintiff  to  he  arrested  by  his 

" bod jf,  and  to  be  imprisoned,  audio  be  kept  and  detained  in  prisoa 
for  a  long  time,  to  wit,  for  the  space  of  ten  days  then  next  follow- 
ing, at  the  expiration  of  which  said  time  the  said  plaintiff,  in  order 
to  procure  his  release  and  discharge  from  said  imprisonment,  was 

'forced  and  obliged  to,  and  did,  then  and  there,  pay  to  said  defen^ 
daiit  a  large  sum  of  money,  to  wit,  &c.,  and  was  thereupon  dis- 
charged and  released  from  said  arrest  and  imprisonment,  &c.,  is  a 
good  count  in  trespass. 
^.  A  count  in  trespass  cannot- be  united  in  a  declaration  with  a  count 
in  case. 

Error  to  the  Circuit  'Court  of  Siontgomery,  Tried  before 
the  Hon.  Robert  Dougherty. 

Tms  was  an  action  of  trespass  on  the  case  *'  brought  to  re- 
tjovcr  damages  of  defendant  for  maliciously  and  unlawfully' 
'Causing  plaintiff  to  be  ■arrested  under  a  cap.  ad  sat.  sued  out 
at  the  instance  of  defendant  on  a  judgment  rendered  in  defend- 
ant's favor  against  Allen  M.  Sheppard  and  Robert  A.  Sheppard, 
in  the  Circuit  Court  of  Montgomery  County^  at  the  May  Term, 
1847,  and  detaining  his  body  in  prison  for  a  long  space  of  time, 
to  wit,  for  ten  days." 

The  declaration  contained  five  counts,  -the  first  and  second  of 
■which  are  sufficiently  described  in  the  opinion.  The  defendant 
<lemurred  to  the  whole  declaration  for  a  misjoinder  of  counts, 
•  and  to  each  count  separately,  and  his  demurrer  was  sustained. 

ELiMORE  &  Yancey,  for  plaintiff  in  error : 

i .  The  first  count  is  certainly  good,  and  the  judgment  there- 
lore  ought  to  be  reversed,  although- all  the  other  counts  may  be 
defective,  because  the  writ  under  which  the  arrest  was  made  is 
'lot  set  out  in  them. 

.2.  The  second  count  is  a  good  count  -in  •case.  1.  Because 
the  recital  of  injury  is  under  a  "whereas. — 1  Chitty's  PI.  387'. 
2.  Because  a  motive  is  alleged,  as  "  malieioHsly,"  &c. — lb.  388> 
•note  p.  3.  Because  the  arrest  and  imprisonment  arc  averred  to 
have  been  caused  and  procured  "  upon  saidcharge  and  affidavit." 
it  is  also  averred  that  upon  payment  being  made,  plaintiff  was 
*'  thereupon  discharged."  4.  Because  the  statement  of  dama- 
ges is  consequential,  as  injury  "to  credit  and  reputation^ "-*> 
49 
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•"'  suffered  great  anxiety  and  pain  of  body  and  mind/' — "  great- 
ly hindered  and  prevented,  by  reason  of  the  premises,  from  fol- 
lowing and  transacting  his  business,"  &e. 

Where,  in  an  action  on  the  case  for  malicious  use  of  process,  it 
is  not  averred  that  the  acts  complained  of  ■were  done  under  and 
by  virtue  of  legal  process,  yet  if  it  appear  that  a  charge  was 
legally  preferred,  and  it  is  averred  that  "  upon  such  charge"  the 
defendant  did  the  acts  complained  of,  it  will  be  presumed  that 
the  acts  were  all  done  in  pursuance  of  process  issued  upon  such 
charge. — Hensworth  v.  Fawkes,  4  Barn.  &  Adol.  449  ;  (24  E.. 
C.  L.  R.  102  ;)  Howard  v.  Banks,  2  Bur.  1113. 

In  these  counts  the  averments  of  arrest  and  imprisonment  may 
properly  be  made,  as  in  aggravation  ;  and  this  action  may  be 
considered  as  case  for  the  maliciously  making  such  an  affidavit^ 
and  thus  commencing  a  malicious  prosecution. — 4  Barn.  &  Adol- 
449.  In  determining  whether  this  is  a  count  in  case  or  trespass^ 
the  court  will  look  to  the  whole  count,  and  not  to  a  particular 
part. — lb. 

3.  The  second  count  is  not  in  trespass,  1.  Because  in  tres- 
pass injury  is  stated  without  any  inducement  of  defendant's 
motives. — 1  Chitty's  PI.  387.  2.  Because,  in  trespass  the  in- 
jury is  stated  directly,  and  not  by  way  of  recital. — lb.  3.  Be- 
cause, in  statements  of  trespasses  the  words  "m  et  armis''^  arc 
used. — lb.  4.  Because,  in  trespass  the  conclusion  is  "  contra 
pacem,^^  &c. 

The  second  count  then  being  but  a  defective  count  in  case,  and 
not  a  count  in  trespass,  the  demurrer  for  misjoinder  of  counts 
should  have  been  overruled  ;  and  the  first  count  being  good,  the 
demurrer  to  it  and  to  the  whole  declaration  was  improperly  sus- 
tained. 

Belser  &  Harris,  contra: 

The  first  count,  if  it  shows  any  cause  of  action  at  all,  is  a 
count  in  case.  The  second,  if  not  fatally  defective,  is  certainly 
a  count  in  trespass,  because  it  shows  a  forcible  injury  to  the 
plaintiff  occasioned  immediately  by  the  act  of  the  defendant. — 1 
Chitty's  PL  124-25-26-27, 133,  168. 

It  is  not  the  title  of  the  form  of  action  whieh  the  pleader 
adopts  that  determines  the  nature  of  the  count.  The  count  must 
be  adjudged  trespass  or  case  according  to  the  facts  stated  in  it, 
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and  the  conclusions  which  the  law  draws  from  those  facts. 
Trespass  is  the  only  remedy  for  a  menace  to  the  plaintiff  attend- 
ed with  consequential  damages,  and  for  an  illegal  assault,  batte- 
ry and  wounding,  or  imprisonment,  when  not  under  color  of  pro- 
cess.— 1  Chitty's  PI.  167.  Also,  whenever  an  injury  to  a  per- 
son is  occasioned  by  a  regular  process  of  a  court  of  competent  ju- 
risdiction, case  is  the  proper  remedy,  and  trespass  is  not  main- 
tainable, as  for  a  malicious  arrest. — lb.  133. 

In  addition  to  these  English  authorities,  this  court  has  deci- 
ded two  cases  which  must  be  conclusive  to  show  that  this  second 
count  is  a  count  in  trespass,  and  not  in  case.  In  Duckworth  v. 
Johnston,  (7  Ala.  581,)  it  is  held,  that  when  an  injur}'-  is  done  to 
a  person  by  the  regular  process  of  a  competent  court,  although 
it  may  have  been  the  result  of  malice,  case  is  the  proper  remedy, 
and  trespass  is  not  sustainable ;  and  it  is  there  said,  that  the 
warrant  being  a  nullity,  "  it  follows  necessarily  that  it  should 
not  have  been  executed,  and  the  authorities  cited  conclusively 
show  that  not  only  the  officer,  but  the  party  who  caused  it  to  bo 
issued,  is  liable  in  trespass  to  the  plaintiff."  In  Ragsdale  v. 
Bowles,  (16  Ala.  62,)  this  court  expressly  decided  that  a  count 
substantially  the  same  as  the  second  count  in  this  declaration 
was  a  count  in  trespass,  and  not  in  case. 

No  case  can  be  found  where  case  has  been  held  to  lie  for  the 
arrest  and  imprisonment  of  a  party,  when  not  under  color  of 
process  ;  and  the  affidavit  set  out  in  the  second  count  certainly 
was  not  an  authority  to  any  person  to  arrest  the  plaintiff. 

COLEMAN,  J. — The  declaration  in  this  case  contains  five 
counts,  and  the  defendant  has  demurred  to  the  whole  declaration 
for  a  misjoinder  of  counts,  and  to  each  count  separately. 

The  first  count  in  the  declaration  is  a  count  in  trespass  on  the 
case. 

The  second  count  avers  that  the  defendant  falsely  and  mali- 
ciously, &c.,made  an  affidavit  in  writing  before  the  clerk  of  the 
Circuit  Court  of  Montgomery  County,  stating  in  substance  that 
said  Furniss  had  recovered  a  judgment  in  said  court  against  said 
Robert  A.  Sheppard,  and  one  Allen  M.  Sheppard,  for  the  sum 
of  seventy-five  dollars  damages,  besides  costs,  and  that  the  said 
Robert  A.  is  about  to  abscond,  and  that  the  said  Allen  M.  Shep- 
pard has  absconded,  and  that  bail  is  not  required  for  the  pur- 


i64  AJ.ABAMA, 


S^iepparjl  v.  Furuies. 


pose  of  vexing  or  harrassing  said  Robert  A.,  &c.  The  count 
avers  that  upon  said  affidavit  and  charge,  said  defendant  then 
and  there,  to  wit,  on  the  8th  of  January,  1849,  falsely  and  mat^ 
liciouslj  caused  and  procured  said  plaintiff  to  be  arrested  by  his 
body,  and  to  be  imprisoned,  rfnd  to  be  kept  and  detained  in  pris^ 
on,  &c.  There  Is  no  averment  in  the  count  that  any  process  was 
issued  by  virtue  of  the  affidavit,  or  that  the  plaintiff  was  arresr 
ted  on  or  by  virtue  of  any  process.  It  is  very  clear,  that  to 
constitute  this  a  good  count  in  case,  it  should  have  averred  the 
issuance  of  process,  that  the  process  should  have  been  properly 
described,  and  that  it  should  have  further  averred  that  the  plain- 
tiff was  arrested  and  imprisoned  by  virtue  thereof.- — 2  Chitty^s 
PI.  601 ;  1  H.  Bla.  49  ;  1  T,  R.  238, 

It  cannot  be  contended  that  the  affidavit  set  forth  in  this  count, 
although  it  authorized  the  issuance  of  process,  authorized  any 
one  to  arrest  the  plaintiff.  Whenever  an  injury  to  a  person  is 
effected  by  a  regular  process  from  a  court  of  competent  juris- 
diction, though  maliciously  adopted,  case  is  the  proper  remedy, 
If,  on  the  other  hand,  the  proceeding  complained  of  was  merely 
irregular  J  as  set  forth  in  this  count,  the  remedy  is  trespass. — 1 
Chitty  136.  But  the  cjuestion  arises  whether  this  is  a  good 
count  in  trespass.  It  is  not  altogether  the  form  of  action  adop- 
ted by  the  pleader,  which  determines  the  chf^racter  of  the  count ; 
it  may  be  adjudged  trespass  or  case  according  to  the  facts  sta- 
ted in  it,  and  the  conclusions  which  the  law  draws  from  those 
facts.  In  the  case  of  Ragsdale  v.  Bowls,  (16  Ala.  62,)  it  wgs 
held  that  a  count  which  avers  that  the  defendant  falsely,  mali- 
ciously, and  without  probable  cause,  charged  the  said  plaintiff 
with  the  crime  of  felony,  and  upon  said  charge  falsely  and  with- 
out probable  cause,,  caused  the  said  plaintiff  to  be  arrested  by 
his  body,  and  to  be  imprisoned,  and  to  be  kept  and  detained  'in 
prison  for  a  long  space  of  time,  to  wit,  for  the  space  of  one  day 
then  next  following,  at  the  expiration  of  which  time,  he,  the  said 
defendant,  caused  the  plaintilf  to  be  released,  and  wholly  aban* 
doned  his  prosecution,  is  a  good  count  in  trespass  for  false  im- 
prisonment. The  decision  rests  on  the  ground  that  the  averment, 
ti'.iat  the  defendant  caused  and  procured  the  plaintiff  to  be  arres- 
ted by  liis  body  and  imprisoned,  is  plainly  the  averment  of  ft 
forcible  injury,  and  rejecting  as  surplusage  that  part  of  the 
count  stated  as  in4ucepientj  it  becomes  a  good  qount  in  trespass. 
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We  consider  the  decision  in  the  case  referred  to  decisive  of  this 
rase,  for  the  material  averments  in  the  counts  in  both  cases  are 
substantially  the  same.  It  follows  that  the  first  count  in  the 
declaration  being  in  case,  and  the  second  in  trespass,  there  is  a 
aaisjoinder  of  counts,  and  the  demurrer  was  properly  sustained. 
The  judgment  is  affirmed. 


JftJDGfE  ts.  WILKINS. 

t.  Mere  inadequacy  of  consideration,  within  itself,  and  disconnected 
from  all  other  facts,  is  not  a  sufficient  ground  for  setting  aside  a  con- 
tract, or  granting  relief  against  it  iu  equity. 

Error  to  the  Chancery  Court  of  Mobile.  Tried  before  the 
lion.  J.  W.  Lesesne. 

John  A.  Elmore,  and  Cook,  for  plaintiff  in  error  : 

I.  Can  the  court  afford  relief  or  take  jurisdiction  of  the  causel 

A  court  of  chancery  has  an  undoubted  jurisdiction  to  relieve 

against  every  species  of  fraud,  whether, 

1.  Malus  dolus  and  actual,  arising  from  facts  and  circum- 
stances of  imposition; 

2.  Or  apparent  from  the  intrinsic  nature  and  subject  of  tho 
bargain  itself,  such  as  no  fiian  in  his  senses,  and  not  under  a  delu- 
sion, would  make  on  the  one  hand,  and  no  honest  and  fair  mau 
Would  accept  on  the  other; 

3.  Or  such  as  may  be  presumed  from  the  circumstances  and 
condition  of  the  parties,  when  there  is  a  surreptitious  advantage 
taken  of  the  weakness  or  necessity  of  another.  When  therefore 
an  advantage,  such  as  no  honest  and  fair  man  would  take,  is- 
takcu  of  the  ignorance,  mistake,  weakness  or  necessity  of  ano- 
ther, no  matter  from  what  cause  these  may  be  produced,  it  con- 
stitutes a  fraud  in  equity. — 2  Ves.  sr.  155;  Kennedy  v.  Kenne- 
«]iy,  2  Ala.  593;  1  Story's  Eq.  Ju.,  §§  188, 197,  222,  251, 119.- 

II.-  Inadequacy  of  price  so  gross  as  to  shock  the  conscience,  is 


766  ALABAMA. 


Judge  V.  Wilkins. 


sufficient  evidence  of  fraud.  Aiid  if  the  inadequacy  is  not  of 
such  a  character,  yet  when  coupled  with  other  circumstances,  it 
is  considered  evidence  of  unfair  practices. — 1  Story's  Eq.,  ^§  188, 
244,245,  246,  248,  251 ;  9  Ala.  686;  12  ib.  70. 

III.  Of  this  character  are  the  cases  where  the  party  has  been 
relieved  on  the  ground  of  surprise  and  want  of  deliberation. — 1 
Story's  Eq.,  §§  119,  147, 187,  188,  222,  251,  (220  Note;)  1 
Coxe,  339;  16  Ves.  82. 

IV.  An  agent  can  derive  no  benefit  from  a  contract  made  with 
his  principal,  based  on  superior  knowledge  of  the  property,  ac- 
quired in  that  capacity.  The  relation  is  one  of  trust  and  confi- 
dence.—1  Story's  Eq.,  §§  197-8,  207,  218,  307-8-10,  and  Note 
2,  §§  315-16,  A,  317;  9  Ala.  662-84  ;  5  ib.  94  ;  4  Por.  293  ; 
Newland  on  Con.  451 ;  9  Por.  675.  The  above  principles  all 
apply  to  this  case  separately  and  conjointly,  and  tlie  courts  of 
equity  grant  relief  on  mixed  considerations,  when  not  altogether 
satisfied  with  any  single  one. 

V.  Is  the  complainant  concluded  by  the  trial  at  law  1 

1.  The  question  of  fraud  was  not  submitted  to  or  passed  on 
by  the  jury;  and  if  that  court  had  jurisdiction  of  this  fraud,  it 
was  never  exercised. — 6  Ala.  34. 

2.  The  court  of  law  could  only  inquire  into  the  fraud  attend- 
ing the  execution  of  the  deed  for  the  slaves,  not  that  which  pro- 
cured its  execution.  The  issue  would  be,  did  Judge  at  the  time 
intend  to  execute  that  instrument,  not  how  he  was  induced  to 
that  intention  ;  the  same  issue  that  would  arise  on  plea  of  non 
est  factum.— Q  Port.  63;  1  Ala.  100;  2  ib.  592 ;  3  Phillips'  Ev. 
(C.  &  H.)  Note  969,  p.  1449;  d  Chitty  on  PI.  (Note  1,)  964  ;  6 
Munf.  364;  Clay's  Dig.  340,  §§  152-3;  13  John.  430;  5  Cow. 
506;  2  Rand.  426;  14  S.  &  R.  2u8. 

3.  The  court  of  law  could  only  treat  the  deed  as  void  for  ac- 
tual fraud.  It  could  not  set  it  aside,  or  order  it  to  be  cancelled, 
and  rescind  the  contract.  It  could  not  declare  the  deed  void  for 
inadequacy  of  price,  or  for  surprise,  or  notice,  the  confidential 
relations  of  the  parties,  the  mistake,  or  ignorance,  or  accident ; 
these  are  cases  of  constructive  fraud,  cognizable  only  in  equity. 
1  Stroy's  Eq.,  §§  60,  190,  307,  437;  White's  Lead.  Ca.  418, 
and  authorities  cited;  Law  Lib.  No.  65;  Story's  Eq.  PL,  §473. 

4.  If  the  contract  on  which  the  Wilkins'  were  suing  had  been 
executory,  then  perhaps  the  court  of  law,  on  proof  of  the  fraud, 
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might  have  refused  its  aid ;  but  this  was  an  executed  contract ; 
the  title  to  the  negroes  had  passed,  and  in  that  action  the  court 
could  only  inquire  where  is  the  title.  In  taking  jurisdiction  in 
such  a  case,  the  court  of  chaucery  does  not  say  no  title  passed, 
but  says  it  passed  under  such  circumstances,  that  no  honest 
man  would  keep  it,  and  declares  the  purchaser  a  trustee  for  the 
seller.— 18  Pick.  104, 

5.  The  want  or  failure  of  consideration  could  not  have  been 
made  a  defence ;  because  there  Avas  the  bond  for  titles,  the  pos- 
session of  the  property,  and  the  excess  of  value  of  the  house  and 
lot  over  the  liens. 

VI.  When  the  defence  could  not  be  made  at  law,  the  attempt 
to  do  so  will  not  aflect  the  plaintiff's  rights. — 3  Ala.  406. 

Vir.  There  was  an  offer  to  rescind  in  time,  August,  1841.  If 
not  proved,  it  is  immaterial,  as  Wilkins  in  his  answer  says  it 
would  not  have  been  accepted.  T.  J.  Judge  proves  it  was  made 
in  August,  1841. — Elliott  v.  Boaz,  9  Ala.  772. 

IX.  The  complainant  is  not  concluded  by  the  cases  of  Dunk- 
lin V.  Wilkins,  5  Ala.  199;  W'ilkins  v.  Judge  et  al.,  14  ib.  135. 

1.  Because  the  fact  of  the  instrument  being  a  deed  does  not 
appear  in  either  of  the  cases. 

2.  The  first  is  a  case  at  law,  where  the  defence  could  not  be 
made. 

3.  In  the  last  case,  the  court  dismissed  the  bill  without  preju- 
dice to  Judge. 

4.  The  point  of  its  being  a  deed  was  not  made  or  decided  by 
the  court  in  either  case. 

X.  The  case  of  Clemens  v.  Logging,  1  Ala.  652,  does  not 
■militate  against  our  view-s.  That  was  an  executory  contract,  a 
suit  on  the  note,  and  an  entire  failure  of  consideration,  and  the 
-court  was  called  on  to  enforce  it. 

Thos.  H.  Watts,  contra  : 

1.  The  judjmient  at  law  is  conclusive  of  all  matters  of  fraud 
^vhich  were  relied  on  as  a  defence,  or  which,  under  the  issue 
joined,  might  have  been  relied  on  in  the  action  at  law,  between 
parties  and  privies. — See  Hopkins  v.  Lee,  6  Wheat.  109;  11 
Mass.  445;  Boynton  v.  Wlllard,  10  Pick.  166;  1  Baily,  533;  4 
Rawle,  273;  JO  Pick.  391;  Davidson  v.  Shipman,  6  Ala.  27; 
.Cummings  v-  McGehee,  9  Por.  349,  and  authorities  there  cited. 
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As  to  the  fraud  in  obtaining  the  title  to  the  slaves,  apart  from 
the  alleged  fraud  in  selli?ig  the  house  and  lot,  the  judgment  at 
law  is  conclusive  j  and  if  there  should  be  such  independent  equi- 
table ground  for  relief  as  vrould  authorize  chancery  to  interfere^ 
the  court  of  chancery  must  look  alone  to  the  independent  equita- 
ble ground.  To  permit  the  Chancery  Court  to  look  beyond  this, . 
would  permit  every  defendant  at  law  to  practice  a  fraud  on  the 
court,  and  unhinge  its  best  settled  rales  in  regard  te  enjoining  or 
giving  relief  against  judgments  at  law. — 18  Ala»  198,  and  au- 
thorities there  cited. 

2.  The  fraud  charged  in  the  sale  of  the  slaves,  considered' 
apart  from  the  sale  of  the  real  estate,  certainly  was  or  could 
have  been  relied  oh  as  a  defence  at  law. — See  6  Ala.  199;  IS 
Wend.  570;  14  Ala.  139;  3  Johns.  235;  8  Cow.  240,  and  Note; 
18  Pick.  102 ;  7  Mass.  117;  2  Watts,  6G',  13  Ala.  44;  5  ib.  277.- 

3.  There  is  no  reason  why  the  alleged  fraud  in  the  sale  of  the 
house  and  lot  might  not  have  been  set  up  in  the  court  of  law. 
There  was  no  deed ;  the  contract  was  executory  merely.  It 
does  not  appear  from  the  bill,  answer  ©r  proofs  that  Judge  was 
ever  in  ^possession. — See  1  Aia.  622.  The  court  at  law  could 
have  done  as  complete  justice  as  the  court  of  equity.  In  neither 
court  can  the  parties  be  placed  in  statu  quo. 

4.  The  fact  that  the  fraud  was  not  actually  decided  by  the 
court  of  law,  can  give  no  equitable  jurisdiction.  The  decision  of 
the  court  of  law  was  wrong,  and  Judge  had  his  remedy  in  an 
appellate  court.  His  failure  to  have  the  law  ease  revised  was 
his  fault  and  neglect,  and  he  cannot  complain  in  equity. — Bar- 
row v.  Governor,  13- Ala.  540,  anil  authorities  there  cited ;  0 
Aia.  120,  and  authorities  there  cited;  7  Ala.  666;  2  Port.  262;: 
3  Stew.  155;  2  Por.  177;  15  Ala.  503.  The  Chancery  Court 
never  grants  relief  in  the  nature  of  a  new  trial. — See  McGrew  \\. 
Tombigbee  Bank,  5  Por.  547,  and  authorities  there  cited ;  H 
ib.  432. 

5.  Every  ground  of  fraud  alleged  in  the  bill  is  fully  denied  iix 
the  answer,  and  the  proof  utterly  fails  to  support  the  bill ;  but 
on  the  contrary,  substantially  supports  the  answer  in  every  es- 
sential particular.  Fraud  will  never  be  presumed,  but  must  be 
clearly  proved. — See  Story's  Eq.  J. ;  3  J.  J.  Mar.  540;  8  Pet, 
^4;  12  ib.  178. 

6.  An  agent  may  well  purchase  after  the  ageaey  ceases.— See- 
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McKinlj  V.  Irvine,  1'3  Ala.  682.  Here  the  agency  w-as  of  short 
duration,  and  produced  no  such  confidence  and  trust  as  would 
come  within  the  rule  for  relief,  and  the  proof  shows  clearly  that' 
no  advantage  was  taken  of  Judge  by  means  of  the  agency. 

7.  Mere  inadequacy  of  price  has  never  been  held  to  authorize 
a  rescision  of  a  contract. — See  Juzan  v.  Toulmin,  9  Ala.  662 ;  1 
Story's  Eq.  (4th  edit.)  §  245  to  250,  inclusive,  and  authorities 
there  cited;  Osgood  v.  Frankhn,  2  Johns.  Ch.,  and  authorities 
there  cited.  There  is  no  allegation  that  J"udge  relied  on  Wilkins 
as  to  the  value  either  of  the  house  and  lot  or  slaves.  There  is 
no  allegation  that  he  had  noopportunity  of  finding  out  the  value, 
by  the  use  of  due  diligence.  A  representation  as  to  value  is  a 
matter  of  judgment ;  and  if  it  were  false,  would  be  no  ground  of 
relief.— See  1  Story  Eq.  Ju.,  §197,  (4th  edit,;)  1  Wheat.  189; 
Kent's  Com.,  2  vol.  484-5,  (4  edit.;)  see  also,  Griffith  v.  Sprat- 
ly,  2  Bro.  Ch.  179;  in  the  Note ;  5  Ves.  345.  Even  the  civil 
law,  as  regards  peroonal  property,,  would  not  give  relief. — See  1 
Story's  Eq.,  §  247.  The  rule  that  if  the  price  given  be  less 
than  half  the  value,  applies  solely  to  real  estate ;  and  this  is 
wholly  an  artificial  rule. — See  1  Story's  Eq.,  §  247;  see  also. 
2  S.  &  P.  9;  1  Por.  328 ;  3  Stew.  243, 

8.  A  court  of  equity  will  never  rescind  a  contract  when  the 
parties  cannot  be  placed  w  statu  quo. — 1  Story's  Eq.,  (4  edit.) 
\  250;  Burnett  v.  Stanton,  2  Ala.  181;  Turner  v.  Clay,  3  Bibb^ 
53,  (cited  in  B.  &  H.'s  Ch.  Dig.)  And  especially  is  this  the 
case,  Avhen  the  reason  why  the  parties  cannot  be  placed  in  statu 
quo,  has  beeni  brought  about  by  the  fault  or  neglect  of  the  party 
seeking  relief. — See  Turner  v.  Clay,  3  Bibb,  supra;  1  Story's 
Eq.  J.,  §  250.  In  this  case,  it  is  by  Judge's  failure  to  comply 
with  his  contract  in  paying  the  liens  he  undertook  to  pay,  where- 
by the  house  and  lot  Avere  sold,  that  the  parties  cannot  be  placed 
in  statu  quo-. 

9i  A- party  who  seeks  equiiy  must  show  that  he  is  without^, 
fault  or  neglect  on  his  part.  He  must  come  into  court  "  Avith 
clean  hands,"  or  he  cannot  get  relief,  however  much  wrong  he 
may  ha\'e  sustained. — See  Sanders  v.  Fisher  &  Phelps,  11  Ala. 
812..  In  this  case  the  complainant  seeks  to  revise  a  judgment, 
a^  law.  This  cannot  be  done,  if  there  j^ppear  any  fault  or  neglect, 
on  his  part. — See  French  v.  Garner,  7  Por.,  and  authorities, 
aited  under  fifth  point. 
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DARGAN,  C.  J. — William  Judge,  who  resided  in  Butlerrf 
Countj,  Alabama,  left  the  State  when  about  eighteen  years  of 
age,  and  went  to  Mississippi.  After  remaining  there  for  a  time 
he  left  Mississippi  and  went  to  Texas,  where  he  remained  until 
the  summer  of  1841.  At  the  time  he  left  Alabama  he  owned  a 
negro  woman  and  her  three  children,  which  were  in  the  posses- 
sion of  his  guardian,  and  during  his  absence  she  had  two  other 
children.  His  guardian  also  left  Alabama,  and  abandoned  the 
charge  and  control  of  the  slaves,  but  Joseph  Dunklin,  the  broth- 
er-in-law of  Judge,  took  possession  of  them  as  his  agent  and  for 
his  benefit.  In  March,  1841,  shortly  after  Judge  became  of 
age,  he  gave  to  Lavender  S.  Wilkins,  who  resided  in  Austin, 
Texas,  a  power  of  attorney,  authorizing  him  to  take  possession 
•  of  the  slaves  then  in  Alabama,  and  bring  them  to  Texas.  Wil- 
k'ms  came  to  Alabama,  and  demanded  the  slaves  as  the  agent  of 
Judge,  but  Dunklin  declined  sending  them  by  him.  Wilkins 
:returned  to  Texas  without  the  slaves,  and  shortly  after  his  re- 
iturn  Judge  agreed  to  buy  of  him  and  his  brother,  John  H.  Wil- 
kins, a  house  and  lot  in  the  town  of  Austin,  and  agreed  to  give 
them  twenty-seven  hundred  and  fifty  dollars,  and  in  part  pay- 
.nient  he  agreed  to  give  his  negroes,  then  in  the  State  of  Ala- 
bama, which  were  valued  in  the  trade  at  sixteen  hundred  and 
fifty  dollars  ;  for  the  residue  of  the  purchase  money  he  agreed  to 
pay  certain  debts  owing  by  Lavender  S.  and  John  H.  Wilkins, 
and  v.hich  constituted  a  lien  on  llie  land.  Judge  executed  a  bill 
of  sale  for  the  slaves,  and  Lavender  S.  and  John  H.  Wilkins 
gave  him  a  bond  to  make  titles  to  the  lot  upon  his  paying  those 
debts  and  discharging  the  liens.  A  short  time  after  this  trade, 
both  Lavender  S.  and  John  H-  Wilkins  left  Texas,  and  the  for- 
mer came  to  Alabama  and  demanded  the  slaves  as  his  property; 
but  Judge  having  returned  from  Texas,  and  alleging  that  he  had 
been  defrauded  in  the  trade,  Dunklin  refused  to  deliver  two 
of  the  slaves  which  he  had  in  his  possession ;  whereupon  an  ac- 
tion of  detinue  was  commenced  against  Dunklin  in  the  name  of 
Lavender  S.  and  John  H.  Wilkins,  and  a  judgment  recovered 
against  him  for  the  slaves,  or  their  alternate  value.  William 
.Judge  .then  filed  this  bill,  to  enjoin  the  delivery  of  the  slaves  by 
Dunklin,  in  discharge  of  the  judgment,  and  on  the  ground  of 
•fraud  prayed  a  rescision  of  the  contract.  The  chancellor,  being 
«Qf  the  opinion  that  the  evidence  did  not  establisli  the  fraud,  di&*^ 
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missed  the  bill,  and  from  this  decree  a  writ  of  error  has  been 
prosecuted  to  this  court. 

As  the  answers  fully  and  completely  deny  the  allegations  of 
fraud,  we  must  look  to  the  proof  to  see  if  it  is  established,  or  if 
any  fact  is  proved  from  which  the  court  can  infer  fraud. 

I  think  that  the  value  of  the  house  and  lot  that  Judge  bought 
may  be  fairly  fixed  at  fifteen  hundred  dollars.  One  of  the  wit- 
nesses values  it  at  eight  hundred  dollars  ;  two  at  twelve  hundred 
and  fifty ;  one  at  fifteen  hundred,  and  two  at  two  thousand  dol- 
lars ;  they,  too,  were  all  examined  on  the  part  of  the  complain- 
ant. I  think  also,  that  the  fair  value  of  the  slaves,  situated  as 
they  were  in  Alabama,  was  about  twenty-one,  or  two,  hundred 
dollars.  According  to  this  valuation.  Judge  agreed  to  give 
twenty-seven  hundred  and  fifty  dollars  for  property  worth  fifteen 
hundred,  but  in  the  mode  of  payment  adopted  by  the  parties, 
and  which  was  part  of  the  contract,  it  cost  him  about  thirtj^'-tATO, 
or  three,  hundred  dollars.  Is  this  inadequacy  of  consideration 
sufficient  within  itself  to  justify  the  court  in  coming  to  the  con- 
clusion that  there  was  fraud  in  the  contract  ?  I  fclloAV  the  lan- 
guage of  the  authorities  in  saying,  chat  inadequacy  of  price,  or 
other  inequality  in  the  bargain,  is  not  within  itself  a  sufiicient 
ground  to  avoid  a  contract  in  a  court  of  equity,  on  the  ground  of 
iraud;  for  courts  of  equity,  as  well  as  courts  of  law,  must  act 
upon  the  ground  that  every  person,  who  is  not  under  some  legal 
disability,  may  dispose  of  his  property  in  such  manner  and  upon 
such  terms  as  he  sees  fit ;  and  whether  his  bargains  are  discreet 
or  not,  profitable  or  unprofitable,  are  considerations  not  for 
courts  of  justice,  but  for  the  party  himself. — 1  Story's  Eq.  §  244; 
Low  V.  Barchard,  8  Ves.  133;  Griffith  v.  Spratley,  1  Coxe-s  Ch. 
383;  Collier  v.  Brown,  ib.  429;  Osgood  v.  Franklin,  2  Johns. 
Ch.  1-23,  and  cases  there  cited.  It  is,  however,  said,  in  many 
eases,  that  there  may  be  such  gross  inadequacy  of  price  as  to 
demonstrate  imposition,  or  undue  influence,  and  in  such  cases  a 
court  of  equity  ought  to  interfere ;  but  then  the  inadequacy 
should  be  so  gross  as  to  shock  tlie  conscience  of  the  chancellor, 
and  amount  itself  to  evidence  of  fraud. — See  1  Story's  Eq.  §  240, 
and  cases  by  him  cited.  But  I  think  it  might  be  asked,  what 
inadequacy  of  price  would  shock  the  conscience,  or  be  conclu- 
sive evidence  of  fraud  1  Suppose  it  appeared  that  one  bad,  in 
consideration  of  one  hundred  dollars,  or  even  a  less  sum,  cou- 
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TOyed  to  another  a  house  worth  ten  thousand  dollars,  and  this 
iras  all  the  proof,  would  the  conscience  of  the  chancellor  be" 
shocked  ?  Could  he  say  upon  these  facts,  without  more,  that 
tlrere  was  fraud  ?  The  party  himself  may  not  have  thought 
there  was ;  he  may  have  been  influenced  by  reasons  satisfactory 
to  himself,  and  not  by  the  consideration  in  money,  in  making  the 
deed.  No  court,  I  apprehend,  professing  to  be  governed  by  the' 
common  law,  could,  in  the  case  supposed,  set  aside  the  contract, 
or  declare  it  fraudulent  upon  the  grantor.  This  supposed  case, 
to  my  mind,  clearly  illustrates  and  proves  the  rule  acknowledged 
by  all  English  courts,  that  inadequacy  of  price  within  itself, 
and  disconnected  from  all  other  facts,-  cannot  be  a  ground  for 
sotting  aside  a  contract,  or  affording  relief  against  it.  There 
must  be  something  else  besides  the  mere  inadequacy  of  conside- 
ration or  inequality  in  the  bargain,  to  justify  a  court  in  grant- 
ing relief  by  setting  aside  the  contract.  What  this  something 
else  besides  the  inadequacy  should  be,  perhaps  no  court  ought  to 
say,  lest  the  wary  and  cunning,  by  employing  other  means  than 
those  named,  should  escape  with  their  fraudulent  gains.  I,  how- 
ever, will  ventiire  to  say,  that  it  ou'glit,  in  connection  with  the 
inadequacy  of  consideration,  to  superinduce  the  belief  that  there' 
had  been  either  a  suppression  of  the  truth,  the  suggestion  of 
falsehood,  abuse  of  confidence,  a  violation  of  duty  arising  oi  t  of 
some  fiduciary  relation  between  the  parties,  the  exercise  of  un- 
due influence,  or  the  taking  of  an  unjust  and  inequitable  advan- 
tage of  one  whose  peculiar  situation  at  the  time  would  be  calcu- 
lated to  render  him  an  easy  pi-ey  to  the  cunning  and  the  artful.- 
]^ut  if  no  one  of  these  appears,  or  if  no  fact  is  proved  that  will 
Ibad  the  mind  to  theconclusion,that  the  party  against  whom  re- 
lief is  sought  has  suppressed  some  fact  that  he  ought  to  have 
disclosed,  or  that  he  has  suggested  some  falsehood,  or  abused  iu; 
somi'  manner  the  confidence  reposed  in  him,  or  that  some  fiduci- 
ary relation  existed  between  the  parties,- or  that  the  party  com- 
plainingwas  under' his  influence,  or  at  tlie  time  of  the  trade  wa:i 
in  a  condition,  from  any  cause,-  that  would  render  him  an  easy 
victim  to  the  unconscientious,  then  relief  cannot  be  afforded  ;  for 
inadequacy  of  consideration,  standing  alone  and  unsupported  by 
any  thing  else,  can  authorize  no  court,  governed  By  the  rules  of 
ih^  English  law,  to  set  aside  a  contract.  A  different  rule,  it  m 
»;iid^  obtains  in  the  ciTil  law  in  regard  tO' immoveable  property  -j 
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.but  we  cannot  be  governed  by  the  civil  code  when  it  is  opposed  to 
.our  own ;  nor  is  it  even  necessary  to  enter  into  an  investigation  io 
see  which  system  of  laws,  in  reference  to  this  question,  is  pre- 
ferable. Our  own  system  must  be  our  guide,  and  we  can  follovf 
no  other  rules.  Looking  then  to  the  testimony ,  can  we  discovei* 
,any  other  trace  of  fraud  than  mere  inadequacy  of  price  ?  If 
(We  cannot,  the  decree  must  be  affirmed. 

It  was  said,  in  the  argument  at  the  bar,  that  Wilkins  acquircxl 
bis  knowledge  of  the  value  of  the  slaves  during  his  agency  ;  that 
.Judge  was  not  apprised  of  their  value,  and  thus,  through  the 
relation  of  principal  and  agent,  he  was  enabled  to  take  an  undv^ 
.advantage  over  Judge,  the  principal.  But  the  agency  had  ctased 
before  the  trade,  and  there  is  no  evidence  that  tends  to  show  thajt 
Judge  was  not  in  the  possession  of  all  the  facts,  in  relation  to  his 
slaves,  necessary  to  enable  him  to  form  an  accurate  opinion  as  to 
their  value.  He  knew  the  negro  woman  and  her  three  children 
before  he  left  Alabama,  and  was  informed  that  she  had  given 
birth  to  two  others  during  his  abse:nce ;  for  the  bill  of  sale  shows 
that  he  undertook  to  convey  six  negroes,  giving  the  names  of 
four,  to-wit.,  the  negro  woman  and  her  three  children  which  she 
Md  before  he  left,  and  two  other  children,  whose  names  were  not 
known  or  recollected.  Judge  was  in  Austin  and  saw  the  house, 
and  could  have  formed  an  accurate  opinion  of  its  value ;  at  least 
he  was  in  possession  of  every  fact  necessary  to  form  a  proper 
judgment  of  its  worth.  And  although  the  bill  alleges  that  Wil- 
kins made  false  representations  in  relation  to  the  condition  of  the 
slaves,  and  that  Dunklin  was  unwilling  to  surrender  them  to  the 
complainant,  in  consequence  of  which  their  recovery  would  be 
attended  with  trouble  and  expense,  yet  these  allegations  ar« 
fully  and  completely  denied  by  the  answers,  and  there  is  no 
proof  to  sustain  them.  Indeed,  independent  of  the  inadequacy 
of  the  consideration,  or  the  inequality  of  the  trade,  there  is  no 
fact  proved,  in  opposition  to  the  answer,  that  can  justify  any 
jGourt  in  saying  that  fraud  is  proved.  It  is  true  the  house  and 
lo,t  have  been  sold  under  the  liens  that  existed  upon  it,  and  thus 
its  Cintire  value  has  been  lost  to  Judge ;  but  he  stipulated  to  pay 
and  discharge  those  liens,  and  his  default  cannot  become  the 
ground  of  fraud  against  the  opposite  party.  I  have  also  duly 
weighed  the  testimony  of  Thomas  judge,  as  to  what  took  placo 
•^t  Haynevillej  after  the  parties  wet  in  Alabama.     It  cannot, 
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according  to  the  rules  of  evidence,  form  any  ground  to  impeacb 
the  contract.  The  answers  assert  that  the  account,  or  the  sup- 
posed debt  due  from  Bcattio  to  the  Wilkinscs,  did  not  form  any 
part  of  the  trade,  but  that  this  debt  was  left  with  Judge  as  the 
mere  agent  of  Lavender  S.  and  John  H.  Wilkins.  The  written 
evidence  afforded  by  the  contract,  rather  corroborates  than  dis- 
credits the  answer ;  and  the  deposition  of  Judge  cannot  outweigh 
the  answer,  corroborated  as  it  is  by  the  written  contract,  even  if 
the  facts  to  which  he  deposes  could  be  considered,  in  any  point 
of  view,  as  forming  a  just  gi'oimd  from  which  fraud  could  be  in- 
ferred. 

After  a  careful  examination  of  all  the  proof,  I  am  unable  to 
lay  my  hand  upon  any  one  fact  and  say,  that  this  fact,  in  con- 
nection with  the  inadequacy  of  price,  according  to  the  rules  we 
have  laid  down,  is  suflScient  to  justify  the  court  in  setting  aside 
the  contract.  It  is  true  that  it  would  not  have  been  an  unpleas- 
ant duty  to  afford  the  relief  sought  by  the  bill,  if  the  proof  had 
warranted  us  in  so  doing ;  for  it  is  manifest  that  the  complain- 
ant has  suffered  serious  injury  from  the  contract.  But  he  is  le- 
gally capable  of  contracting  for  himself;  there  is  no  want  of 
mental  capacity,  and  he  must  bear  the  consequences  of  his  own 
unwise  or  imprudent  acts. 

Let  the  decree  be  affirmed. 


MOORE  vs.  SMITH. 

1.  It  is  not  error  to  permit  the  plaintiff  to  amend  the  endorsement  on 
his  writ,  so  that  he  may  add  special  counts  to  his  declaration. 

2.  A  contract  by  which  the  plaintiff  agreed  to  serve  the  defendant  as 
an  overseer  for  one  year,  to  furnish  a  certain  number  of  hands  and 
horses  which  were  to  be  worked  on  defendant's  plantation  with  his 
hands  and  horses,  to  defray  the  expenses  of  himself,  his  hands  and 
horses,  and  to  receive  one  fourth  part  of  the  crop  raised  as  his  com- 
pensation, does  not  make  the  parties  partners  inter  sese. 

.3.  A  count  in  assumpsit  set  forth,  "That  in  consideration  that  the  said 
plaintiff  would  furnish  three  hands,  and  feed  and  clorhe  said  servants 
for  the  year  1844,  and  pay  all  of  their  expenses,  and  work  the  same 
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on  the  plantation  of  said  defendant  in  Perry  County,  Ala^  and  fur- 
nish provisions  for  himself  and  his  family  and  said  three  hands,  the- 
lands  and  mules  and  horses  of  said  defendant  in  the  capacity  of  an 
overseer,  he  the  said  defendant  agreed'  and  promised  to  place  on- 
said  plantation  his  hands,  to  wit,  the  hands  owned  by  him,  and  live 

on  said  farm  and  his  mules  and  horses  and  to  furnish  the  said  hands 

>■ 

&c.,  placed  by  him  on  said  plantation  with  provisions  and  said 
hands  with  clothing,  to  pay  all  expenses  of  the  said  hands  and  mules, 
and  to  let  said  plaintiff  cultivate  said  farm  until  said  hands  and  mules 
so  furnished  as  aforesaid  by  said  plaintifT  and  said  defendant,  and 
raise  a  crop  thereon  in  said  year  1844,  for  which  said  defendant 
agreed  and  promised  that  said  defendant  should  have  and  draw  a 
part  of  the  crop  raised  on  said  farm  by  said  defendant  with  the  said 
■  hands,  mules  and  horses  in  the  year  1844,  in  proportion  to  the  said^ 
liands  of  plaintiff  so  placed  on  said  farm,"  &c  ,  and  averred  that  the- 
plaintiff  performed  the  contract  on  his  part,  in  all  things,  and  raised 
a  crop  on  said  plantation,  "of  which  iiis  reasonable  share  was  one 
third  thereof,"  &c.    It  loas  held, 

That  the  count  was  demurrable,  the  contract  as  set  out  being  toO' 
vague,  indefinite  and  uncertain  to  support  an  action. 

Error  to  the  County  Co«rt  ©f  Perry, 

John  for  plaintiff  in  error  r 

1.  The  court  should  not  have  allowed  the  plaintiff  below  to- 
amend  the  endorsement  of  the  cause  of  action,  because  more 
than  two  years  had  elapsed  since  the  commencement  of  the  suit ;. 
there  had  been  a  trial  and  a  new  trial ;  the  amendment  intro- 
duced a  new  and  different  cause  of  action,,  and  by  that  cause  the 
defendant  was  deprived  of  the  statute  of  limitations.^ — 1  Tidd's 
Pr.  698,  708, 

2.  New  special  counts  should  not  hare  been  allowed  as  in  this- 
case.  The  plaintiff  had  speculated  on  the  common  counts,  and 
should  not  be  permitted^  after  so  long  a  lapse  of  time,  to  changa- 
entirely  the  character  of  his  case. 

3.  Tlie  special  counts,  each  of  them,  show  a  complete  and' 
perfect  partnership,  and  therefore  the  demurrers  were  each  of 
them  good,  and  should  have  been  sustained.  But  the  proof  in 
the  case  is  likewise  full  and  perfect  to  establish  the  partnership,, 
and  raises  the  same  question  as  to  what  constitutes  a  partner- 
ship.— Collver  on  Part,,  §  3 ;  Story  on  Part.,  §  2  >  3  Kent's- 
Com.  24,    '  ■'•••' 
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4.  By  examining  the  several  points  in  this  definition  with  ref- 
•orence  to  the  counts  and  proof)  it  will  be  found  thatthe  contract 
meets  every  point  in  the  definition.  1.  The  contract  must  be 
•voluntary. — CoUyer  on  Part.  5,  §  8.  There  is  and  can  be  no 
question  on  this  point.  2.  There  can  be  as  little  difficulty  as 
(to  the  number  and  competency  of  the  parties.  S.  The  proof  is 
very  clear  that  the  parties  joined  together  their  goods,  labor  and 
skill.  Each  furnished  hands  and  team  ;  Moore  land,  and  Smith 
labor  and  skill. — Collyer  on  Part.  12,  §  16.  4.  The  commu- 
nion of  profit  is  very  clear. — Coll.  on  Part.  13^  §  18-19,  and 
/urther  in  illustration  of  this  point,  see  16  John.  84-40;  3  N. 
II.  R.  64;  6  Conn.  347:;  18  Wend.  174;  3  Dev.  89;  Collyer 
on  Part.  §  24.  The  interest  in  the  profit  was  mutual,  and  was 
not  a  compensation  to  Smith  for  his  services  as  overseer  or 
agent,  because  Moore's  land  was  by  the  contract  put  in  against 
"Smith's  services. — Collyer  on  Part.  §^5.  But  the  contract  as 
set  out  in  the  declaratior;,  without  this  part  of  the  j)roof,  shows 
a  copartnership. — lb.  §  3&.  5.  This  was  clearly  a  lawful  busi- 
ness. There  is,  therefore,  not  a  solitary  ingredient  wanting  in 
this  case  to  make  a  perfect  partnership  between  the^jarties* 

5.  It  may  be  contended  that  because  there  was  no  express 
stipulation  that  Smith  was  to  be  responsible  for  losses,  that  the 
ooatract  does  not  constitute  them  partners.  If  this  position 
were  sustained  by  the  facts,  the  conclusion  would  not  foUoAv,  be- 
-cause  "  a  communion  of  profit  implies  a  communion  of  loss,"  for 
*'  every  man  who  has  a  share  of  the  profits  of  a  trade  ought  also 
to  bear  his  share  of  the  loss.  It  is  not,  however,  necestary  that 
jevery  party  to  the  contract  should  undertake  to  share  the  loss."* 
—Coll.  on  Part.,  §  18. 

6.  But  the  declaration  and  proof  both  show  that  the  loss  was 
expressly  provided  for,  because  each  was  to  bear  his  own  expen- 
."?es,  and  this  was  the  only  probable  loss  that  could  occur  in  the 
business  for  which  this  partnership  was  formed,  except  the  de- 
struction of  the  crop  after  made,  and  this  would  be  a  mutual 
josa. 

7-  If  the  agreement  in  the  case  as  set  out  in  the  declaration 
hhows  a  partnership  existing  between  the  plaintiff  and  defendant., 
the  two  special  counts  arc  bad,  and  the  demurrers  to  them  should 
have  been  sustained.  Or  if  the  proof  showed  a  copartnership, 
then  the  first  charge,  as  requested  by  th<e  defendant,  should  hare 
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been  given,  and  the  charge  given  by  request  of  plaintiff  below 
should  not  have  been  given. 

8.  If  it  was  proven  that  Smith  was  to  put  in  his  services 
against  Moore's  land,  or  that  he  agreed  to  take  compensation 
for  his  services  in  land  to  be  furnished  by  Moore,  then  he  cer- 
tainly should  not  be  compensated  twice  for  the  same  service. 
But  admit  that  he  should  recover  twice,  he  could  not  do  so  in 
this  case.  He  could  not  recover  under  the  common  counts,  be- 
cause the  proof  showed  a  special  agreement,  and  by  that  agree- 
ment payment  was  to  be  made  in  a  specific  thing,  (land)  and  not 
in  money. — 10  Ala.  330. 

9.  There  could  be  no  recovery  under  the  common  counts  in 
this  case.— 4  Por.  502  ;  10  Ala.  330. 

10.  The  cases  of  Gazzam  v.  Kirby,  (8  Por.  253,)  Hunter  v. 
Waldron,  (7  Ala.  754,)  Dukes  v.  Lowrie,  (13  Ala.  457,)  are  a 
different  class  of  caseS)  and  involve  a  different  and  distinct  prin- 
ciple. 

11.  The  second  special  <;ount  is  bad  for  want  of  certainty, 
and  for  that  reason  also  the  demurrer  should  have  been  sustain- 
ed to  it. 

Garrott,  contra': 

1.  The  allegations  in  the  two  special  counts  of  the  facts  set 
out  in  the  bill  of  exceptions,  do  not  show  a  partnership  between 
the  plaintiff  and  defendant.  The  contract  is  a  common  one 
through  the  country.  It  is  the  ordinary  case  of  the  employment 
•of  an  overseer  by  a  farmer,  who,  instead  of  paying  him  in  mon- 
ey for  his  services,  agrees  to  pay  him  a  part  of  the  crop  he  may 
raise.  The  fact  that  Smith  agreed  to  work  his  own  hands  and 
team  on  the  farm  does  not  affect  the  principle,  he  being  compen-- 
sated  therefor  in  the  same  that  he  was  for  his  services.  The 
part  of  the  crop  he  was  to  get  was  understood  and  intended  as 
compensation  for  his  services  and  the  services  of  his  hands  and 
horses,  and  not  as  a  sharing  in  the  profits  and  losses  of  the  al- 
leged partnership. 

There  is  not  the  first  constituent  clement  of  a  partnership  in 
the  contract  between  these  parties  as  between  themselves,  for 
there  was  no  community  of  the  stock  put  in;  Moore  had  no 
right  whatever  to  what  Smith  put  in,  nor  Smith  had  any  right 
to  what  Moore  put  in.  The  right  of  each  to  his  own  property 
50 
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previous  to  the  contract  remained  unimpaired  ;  in  fact  it  TViw 
distinctly  and  carefully  preserved  by  the  terms  of  the  contract 
watered  into.  If  a  negro  or  horse  died  during  the  year,  or  a 
ixouse  on  the  farm  should  be  destroyed  by  fire,  it  was  the  indi- 
vidual loss  of  him  who  owned  it  previous  to  making  this  contract. 
—3  Kent  23. 

There  was  no  community  of  loss  between  the  parties.  Ac- 
cording to  the  contract,  Moore  clothed  and  fed  his  negroes  and 
famished  food  for  his  team,  and  Smith  did  the  same  and  sup- 
ported his  family ;  in  other  words,  each  paid  his  own  expenses* 
Coll.  on  Part.  §  18. 

There  was  no  communion  of  profits  between  them.  The  con- 
tract was  not  to  divide  the  profits ;  it  was  to  divide  the  crop  it- 
self, not  the  nett  proceeds  thereof  after  deducting  expenses.  If 
cither  party  was  at  an  expense  or  loss  by  clothing,  doctors'  bills, 
or  death  of  one  of  his  negroes,  he  had  to  bear  it  himself,  and 
could  not  deduct  any  thing  therefor  out  of  the  profits  of  the  crop. 
If  it  cost  any  more  to  feed  his  negroes  and  horses  than  it  did  the 
other,,  it  was  the  same  j  his  profits  alone  were  diminished,  while 
the  share  of  the  other  remained  untouched. — Coll.  on  Part.,  IS 
§  18  -,  12  Conn.  69. 

If  either  party  should  make  any  advances  to  defray  the  ex- 
penses incurred,  he  could  have  no  lien  upon  the  eifects  of  the 
uUeged  firm,  because,  by  the  terms  of  the  contract,  the  stock  of 
each  remained  as  before,  and  each  was  to  defray  his  own  expenses. 

There  is  no  community  of  interest  between  plaintiff  and  de- 
fendant in  the  profits,  as  profits.— Coll.  on  Part.  30,  §  40 ;  ib. 
30,  note  2  ;  12  Conn.  6T. 

The  parties  were  to  receive,  not  a  certain  portion  of  the  nett 
profits,  but  a  portion  of  the  gross  earnings. — Coll.  26,  §  35, 
note  2 ;  6  Pick.  335 ;  1  Camp.  329- 

In  this  case  neither  party  would  be  entitled  to  an  "  account" 
against  the  other,  and  therefore  there  is  no  partnership. — 6  Ala. 
215 ;  Coll.  on  Part.  35,  note  2. 

This  is  not  a  partnership,  because  plaintiflf  and  defendant  are 
not  jointly  concerned  in  the  sale  of  the  property  to  be  acquired. 
Each  one  takes  his  share  of  the  crop,  and  sells  or  not,  or  uses  as 
he  pleases,  and  the  other  can  say  naught  against  it.  This  is  in- 
consistent with  the  idea  of  a  partnership. — 3  Kent.  25-6. ;  6 
Greenl.  R.  76. 
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2.  It  is  contended'  that  it  is  the  ordinary  case  of  a  principal 
and  agent,  the  agent  having  to  be  paid  out  of  what  is  paid  by 
the  use  of  the  capital  furnished,  andhisown  exertions.  On  this 
point  the  following  authorities  are  relied  on :  6  Greenl.  R.  76  ;  3 
Mason  138,  (141-2;)  G  Halsted  181,  (184;)  4  Esp.  182;  1 
Camp.  331 ;  10  John.  R.  235  ;•  3'  Ala.  733 ;  6  ib.  215,  (217  ;) 
10  ib.  330. 

* '  It  is  the  intention  of  the  parties  that  makes  them  partners 
inter  sese. — Story  on  Contracts,  §  203.. 

3.  Under  the  statutes  of  this  State  the  courts  have  full  dis- 
cretion  in  granting  amendments  of  the  process  before  them. 
These  statutes  have  been  so  repeatedly  construed,  that  it  is 
deemed  unnecessary  to  do  more  than  refer  to  them  to  show  that 
this  court  will  not  revise  an  exercise  of  this  discretion. — Clav'"s 
Dig.  321,  §50. 

CHILTON,  J. — This  was  an  action  of  assumpsit  brought  by 
Smith,  the  defendant  in  error,  against  Moore,  to  recover  five 
hundred  dollars,  (as  the  cause  of  action  was  originally  endorsed 
on  the  writ,)  upon  the  common  indebitatus  counts.  By  leave  of 
the  court  the  endorsement  of  the  cause  of  action  was  amended, 
so  as  to  enable  the  plaintiiF  to  declare  in  special  counts  for  one 
thousand  dollars,  being-  the  value  of  one  fourth  part  of  the  crop 
raised  by  the  plaintiff  on  the  land  of  the  defendant  in  the  year 
1844.  The  permission  to  amend  is  assigned  as  one  of  the  errors; 
but  we  think  it  was  clearly  within  the  discretion  of  the  court  to 
allow  it.  The  object  of  the  amendment  was  merely  to  enable 
the  plaintiff  to  declare  specially  upon  the  same  cause  of  action, 
and  we  think  the  statute  (Clay's  Dig.  321,  §  50,)  as  well  as  sev- 
eral decisions  of  this  court,  fully  sustains  the  action  of  the  court 
in  allowing  special  counts  to  be  added. — Ex  parte  Ryan,  9  Ala.. 
90  ;  Teneson  v.  Martin,  13  Ala.  21. 

2.  The  declaration  contains  the  common  counts,  and  two  spe- 
cial counts,  to  each  of  which  there  was  a  demurrer. 

It  is  contended  by  the  plaintiff  in  error  that  both  these  counts 
are  bad,  because,  as  he  alleges^  they  show  a  partnership  exist-^ 
ing  between  the  parties  in  reference  to  the  subject  matter  of  the 
demand  sought  to  be  i*ecovered.  And  it  is  also  insisted  that  tile 
second  count  is  insufficient,  in  that  it  fails  to  set  forth  the  liabill- 
tv  of  the  defendant  with  suflScient  certaintv. 
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With  respect  to  the  first  objection,  we  do  not  think  it  tenable. 
The  substance  of  the  contract  declared  upon  is,  that  in  conside- 
ration of  the  services  of  the  plaintiff  as  overseer  for  the  year 
1844,  and  of  his  furnishing  three  hands  and  one  horse  and  in- 
curring all  the  expense  incident  to  his  and  their  support,  the  de- 
fendant, (as  stated  in  the  first  special  count,)  would  furnish  six 
hands  and  three  mules  and  horses,  and  subsist  them ;  all  to  work 
upon  the  plantation  owned  by  the  defendant,  in  Perry  County, 
for  the  year  1844  ;  and  the  said  defendant  would  allow  and  give 
to  the  said  plaintiff  one  fourth  part  of  the  crop  to  be  raised  upon 
said  plantation. 

We  think  it  very  clear  that  by  this  agreement,  the  parties 
inter  sese  did  not  contemplate  the  creation  of  a  partnership ; 
but  that  it  is  another  mode  only  of  providing  compensation  to 
the  plaintiff,  for  his  own  and  the  service  of  his  hands  and  horse, 
by  giving  him  a  portion  of  the  crop  instead  of  a  moneyed  com- 
pensation. 

To  constitute  a  partnership  between  the  parties  themselves 
there  must  be  a  communion  of  profits  between  them,  and  to  con- 
Btitute  this,  the  interest  in  the  profits  must  be  mutual.  Each 
party  must  have  a  specific  interest  in  the  profits  as  a  principal 
trader. — Collyer  on  Part.  21,  §  25.  "  He  is  not  a  partner  if 
he  merely  receive  out  of  the  profits  a  compensation  for  his  trouble, 
in  the  character  of  an  agent  or  servant  of  the  concern." — Sto- 
ry on  Part.  §  49,  55 ;  Coll.  on  Part.  §  25 ;  1  Denio  337  ;  6 
Met.  82.  Judge  Story,  in  comme^jiting  upon  the  test  of  part- 
nership as  evidenced  by  the  agreement  to  participate  in  the  pro- 
fits as  'profits^  or  as  a  principal  trader,  says,  the  true  meaning 
seems  to  be,  "  that  the  party  is  to  participate,  indirectly  at 
least,  in  the  losses  as  well  as  in  the  profits,  or  in  other  words, 
that  he  is  to  share  in  the  nett  profits  and  not  in  the  gross  prof- 
its." "  If,"  says  he,  "  the  party  is  to  share  in  the  nett  profits, 
which  supposes  him  to  have  a  participation  of  profit  and  loss, 
that  will  constitute  him  a  partner  ;  if  in  the  gross  profits^  then 
it  will  be  otherwise." 

In  the  case  before  us,  the  defendant  in  error  was  to  receive  one 
fourth  of  the  gross  profit,  and  was  not  liable  for  the  loss.  Had 
the  six  hands  and  the  mules  and  horses  furnished  by  Moore  all 
have  died  pending  the  year,  the  loss  would  have  been  his  own, 
and  so  with  respect  to  Smith.     There  was  no  mutuality  in  the 
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loss,  but  they  were  severally  bound  each  to  bear  the  loss  and  ex- 
pense incident  to  the  property  used  in  the  cultivation  of  the  farm. 
It  is  but  the  common  case  of  giving  the  overseer  a  portion  of  the 
crop  raised  as  his  compensation,  thus  making  his  compensation 
depend  upon  the  quantity  of  produce  raised,  doubtless  to  excite 
him  to  greater  diligence  in  the  discharge  of  his  duties.  Such 
agreements  have  never  been  held  to  constitute  a  partnership  as 
between  the  parties  themselves. 

In  Dry  v.  Boswell,  (1  Camp.  329,)  the  owner  of  a  lighter 
agreed  with  a  person  to  work  it,  and  to  receive  for  his  services 
one  half  of  the  gross  proiSts;  held,  that  such  agreement  did  not 
amount  to  a  partnership.  The  cases  of  Turner  v.  Bissell,  (14 
Pick.  192,)  and  Vanderburgh  v.  Hall,  (20  Wend.  70,)  are  anal- 
agous  in  principle  to  the  case  before  us,  and  furnish  illustrations 
of  the  distinction  between  a  participation  in  the  profits  as  prof- 
its, and  sharing  in  the  profits  as  a  mode  of  compensation.  But 
it  is  unnecessary  to  cite  further  authorities  to  this  point.  The 
books  abound  with  cases  even  stronger  than  the  one  before  us, 
where  it  has  been  held  that  the  parties,  inter  sese,  were  not  part- 
ners. See  the  cases  cited  in  Loomis  v.  Marshall,  12  Conn. 
69,  and  Story  on  Part.  68,  note  1  to  §  45. 

3.  The  second  special  count  is  objected  to  for  uncertainty. 
That  sets  forth  "  that  in  consideration  that  the  plaintifi"  would 
furnish  three  hands,  and  feed  and  clothe  said  servants  for  the 
year  18i4,  and  pay  all  of  their  expenses  and  work  the  same  on 
the  plantation  of  the  defendant  in  Perry  County,  Alabama,  and 
furnish  provisions  for  himself  and  his  family  and  said  three 
hands,  the  lands  and  mules  and  horses  of  said  defendant  in  the 
capacity  of  an  overseer,  he  the  said  defendant  agreed  and  prom- 
ised to  place  on  said  plantation  his  hands,  to  wit,  the  hands 
owned  by  him,  and  live  on  said  farm,  and  his  mules  and  horses, 
and  to  furnish  the  said  hands,  &c.,  placed  by  him  on  said  plan- 
tation with  provisions,  and  said  hands  with  clothing  ;  to  pay  all 
expenses  of  the  said  hands  and  mules  and  to  let  said  plaintift" 
cultivate  said  farm  until  {with)  said  hands  and  mules  so  furnish- 
ed as  aforesaid  by  said  plaintiff  and  said  defendant,  and  raise  a 
crop  thereon  in  said  year  1844,  for  which  said  defendant  agreed 
and  promised  that  said  defendant  should  have  and  draw  a  part  of 
the  crop  raised  on  said  farm  by  said  defendant  with  the  said 
hands  mules  and  horses  in  the  year  1844,  in  proportion  to  tho 
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said  hands  of  said  plaintiff  so  placed  on  said  farm."  The 
plaintiff  then  avers  a  compliance  in  all  things  on  his  part  to  be 
done  by  said  contract ;  that  he  raised  with  the  hands  a  specified 
amount  of  cotton,  corn  and  fodder,  his  reasonable  share  of  which 
was  one  third  ;  but  that  the  entire  crop  was  received  and  used 
by  the  defendant.  He  then  avers  that  one  fourth  part  of  the 
crop  amounted  to  the  sum  of  one  thousand  dollars  in  value,  and 
that  the  defendant  wholly  refused  to  let  him  have  his  part  of 
said  crop,  or  to  pay  him  the  said  sum,  the  value  thereof. 

Having  tlius  copied  literally  the  greater  part  of  the  count,  let 
us  see  whether  it  is  suflScient.  Premising  that  the  settled  rule 
upon  the  subject  requires  that  pleadings  should  notbeinstnsible, 
repugnant,  nor  ambiguous  or  doubtful  in  meaning,  and  that  while 
it  is  both  the  duty  and  pleasure  of  the  courts  to  discourage  mere 
technical  objections,  still,  parties  must  be  held  to  observe  reason- 
able certainty,  especially  in  the  more  substantial  parts  of  the 
declaration  which  describe  the  cause  of  action.  We  think  the 
contract,  as  it  is  set  out  in  the  count,  is  too  vague  and  uncertain 
to  be  supported.  What  legal  liabiUty  does  the  count  impose 
upon  the  defendant  1  The  plaintiff  agrees  to  contribute  three 
hands,  and  his  services  as  overseer  for  the  year  1844,  and  the 
defendant  his  plantation  in  Perry  County,  and  the  hands,  mules 
and  horses  upon  the  same,  each  defraying  the  expenses  incident 
to  his  several  contribution,  and,  with  their  hands  and  stock  thus 
furnished,  to  raise  a  crop  under  the  supervision  of  the  plaintiff 
as  overseer  in  the  year  1844.  But  the  count,  while  it  attempts 
to  show  that  the  crop  was  to  be  apportioned  between  the  parties, 
is  so  vague  in  its  allegations  as  to  furnish  no  data  for  the  divis- 
ion. It  says,  "YAe  defendant  should  have  and  draw  a  part  of> 
the  crop  raised  on  said  farm  by  said  defendant  with  the  said 
hands,  mules  and  horses  in  the  year  1844,  in  proportion  to  the 
said  hands  of  the  said  plaintiff  so  placed  on  said  farm.'"  W^e 
suppose  this  is  a  clerical  misprision,  and  that  it  should  read,  the 
plaintiff  should  have  a  part  of  the  crop  in  proportion  to  the 
hands  furnished  hy  him;  for  otherwise  the  number  of  hands  fur- 
nished by  the  plaintiff  is  made  to  represent  the  proportion  to 
which  the  defendant  shall  be  entitled,  instead  of  each  being  en- 
titled according  to  his  contribution*  But  conceding  the  error, 
still  we  are  not  furnished  with  any  data  so  as  to  enable  us  to 
arrive  at  the  defendant's  liability.     If  he  is  to  share,  or  the  plain- 
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tiff  is  to  share,  in  proportion  to  the  hands  respectively  fur- 
nished by  them,  the  number  of  hands  so  furnished  should  be  sta- 
ted, so  as  to  show  that  the  defendant  is  hable  for  some  specified 
amount.  The  plaintiff  proceeds  to  state,  however,  that  one  third 
of  the  crop  was  his  reasonable  share.  Now  whether  this  is  the 
proportion  to  which  he  is  entitled,  making  the  number  of  hands 
respectively  furnished  the  criterion  for  the  apportionment,  or 
whether  the  pleader  means  that  one  third  of  the  crop  is  a  rea- 
sonable share,  estimating  the  entire  contribution  by  both  parties, 
the  services  of  the  plaintiff  and  his  three  hands  on  the  one  side, 
and  the  hands,  mules  and  horses,  and  farm,  on  the  other,  is  left 
in  doubt.  Whether,  by  the  term  "  proportion,"  as  stated  in  the 
contract,  the  plaintiff  was  to  share  according  to  the  comparative 
relation  which  his  hands  bore  to  the  hands  of  the  defendant,  or 
to  the  entire  contribution  of  the  defendant,  embracing  his  horses, 
mules  and  plantation,  is  left  in  uncertainty.  He  then  avers  that 
one  fourth  of  the  crop  was  worth  one  thousand  dollars,  and  as- 
signs as  a  breach  the  refusal  of  the  defendant  to  allow  him  his 
portion  of  the  crop,  or  to  pay  him  for  the  one  fourth.  Admit- 
ting, as  the  demurrer  does,  all  the  facts  stated  in  this  count  to 
be  true  as  stated,  the  pleader  does  not  enable  us  to  determine 
what  he  claims,  or  to  what  share  of  the  crop  the  defendant 
should  respond.  To  sanction  such  a  vague,  ambiguous  mode  of 
declaring,  would  be  to  strike  down  the  long  estabUshed  rules  of 
pleading,  and  to  involve  the  courts  in  embarrassment,  while  the 
administration  of  justice  would  be  rendered  uncertain. — See  1 
Chitty's  PI.,  261,  232,  236-7.  The  court  erred  in  overruling 
the  demurrer  to  this  count,  and  this  error  must  reverse  the 
cause. 

The  questions  raised  as  to  the  variance  between  the  allega- 
tions and  the  proof,  it  is  unnecessary  to  notice,  since,  upon  an- 
other trial,  they  may  be  avoided  by  the  proper  amendment. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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1.  A  bond  for  titles,  executed  by  commissioners  who  are  appointed  by 
the  Orphans'  Court  to  sell  the  real  estate  belonging  to  a  decedent, 
conditioned  that  the  commissioners  shall  make  or  cause  to  be  made 
to  the  obli<ree  a  fee  simple  title  to  the  land,  is  binding  upon  the  obli- 
gors personally,  when  they  exceed  their  authority  and  fail  to  bind 
the  decedent's  estate. 

2.  The  obligee's  notes  given  for  the  purchase  money  of  the  land  con- 
stitute a  sufTicient  legal  consi.leration  for  the  execution  of  the  bond. 

3.  It  seems,  that  the  measure  of  damages  in  an  action  on  a  bond  for  ti- 
tles is  the  value  of  the  land  at  the  time  of  the  breach. 

Error  to  the  Circuit  Court  of  Benton.  Tried  before  the 
Hon.  L.  P.  Walker. 

This  was  an  action  of  debt  by  Jennings  against  Whiteside 
and  others,  on  a  bond  executed  by  the  defendants,  who  had  been 
appointed  by  the  Judge  of  the  Orphans'  Court  commissioners  ta 
sell  the  real  estate  belonging  to  Owen  Jenkins,  deceased,  condi- 
tioned that  they  should  make  or  cause  to  be  made  to  the  plaintiff 
a  fee  simple  title  to  certain  lands  therein  described.  Suit  had 
been  brought  and  judgment  recovered  against  the  plaintiff  on 
his  notes  for  the  purchase  money,  in  the  name  of  the  payees  for 
the  use  of  the  administrator  of  Owen  Jenkins,  and  the  money  had 
been  collected  and  paid  to  the  administrator.  The  plaintiff 
proved  that  after  the  payment  he  had  requested  the  defendant 
to  make  him  a  fee  simple  title  to  the  land,  and  that  the  defend- 
ant refused,  the  decedent's  title  to  a  part  of  the  land  being  de- 
fective. 

The  court  charged  the  jury  that  the  execution  of  the  notes 
for  the  purchase  money  was  a  sufficient  legal  consideration  to 
support  the  bond  ;  that  the  bond  was  binding  upon  the  defend- 
ant personally ;  that  the  damages  to  which  the  plaintiff  was  enti- 
tled was  the  value  of  the  land  at  the  time  of  the  breach  of  the- 
bond ;  and  that  the  breach  occurred  at  the  time  of  a  demand  for 
title,  after  the  payment  of  the  purchase  money,  and  the  defend- 
ant's refusal,  or  acknowledgment  of  inability  to  make  title. 
There  was  a  verdict  and  judgment  for  the  plaintiff. 

J.  B.  Martin,  for  plaintiff  in  error  : 

1.  The  defendant  was  not  liable  personally  on  the  bond  sued  on. 
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When  one  acts  in  the  capacity  of  a  public  agent,  and  that 
fact  is  known  to  those  with  whom  he  contracts,  he  cannot  be 
held  personally  liable,  unless  it  is  made  to  appear  clearly  that 
it  was  the  understood  and  received  intention  of  the  parties  that 
he  should  be  so  bound ;  and  the  onus  probandi  in  such  case  is 
upon  the  party  who  seeks  to  make  the  obligation  a  personal  one. 
It  is  immaterial,  too,  whether  the  contract  can  be  enforced  against 
the  principal,  or  is  a^  mere  nullity.  This  is  a  question  with 
which,  in  the  language  of  Lord  Mansfield,  "  the  court  has  noth- 
ing to  do."  This  exception  in  favor  of  public  agents  is  founded 
upon  the  most  obvious  reasons.  Were  the  law  otherwise,  few 
persons  would  be  found  willing  to  assume  the  duties  and  respon- 
sibilities of  such  agencies.  The  official  character  of  such  agents 
is  usually  a  matter  of  general  notoriety.  The  extent  of  their 
authority  may  easily  be  ascertained  by  all  who  have  any  inte- 
rest in  knowing  it,  and  there  is  therefore  no  danger  of  their  im- 
posing on  the  public  by  assuming  a  character  to  which  they  are 
not:  entitled,  as  in  the  case  of  mere  private  agents. — Story  on 
Ag,,  §§  302  to  307;  Macbeath  v.  Haldimand,  1  Durn.  &  East^ 
172;  Hodgson  v.  Dexter,  1  Cranch,  345;  12  Wend.  179 ;  12 
Johns.  444 ;  9  Mass.  272 ;  2  Wend.  375;.  8  Cow.  191;  3  Conn.. 
560;  3  Espin.  567. 

There  is  no  reason  founded  either  in  law  or  justice,  for  sus- 
taining this  exception  in  favor  of  public  agents,  which  does  not 
equally  apply  to  this  case.  The  Orphans'  Court  is  the  real 
vendor.  The  commissioners  are  the  mere  instruments  of  the 
court  through  whom  the  sale  is  effected,  and  they  are  responsi- 
ble only  to  the  court.  Their  office  is  not  voluntarily  assumed ; ; 
it  is  one  which  the  court  may  impose  upon  them  and  compel 
them  to  perform.  They  are  entitled  to  no  compensation  for 
their  services*  Their  interest  is  not  in  any  manner  affected,, 
either  by  the  amount  of  their  sale,  or  the  character  of  the  title 
which  it  passes.  The  extent  of  their  power  and  authority  is  de- 
fined by  law,  of  which  none  can?  claim  to  be  ignorant.  The  ca- 
pacity in  which  they  act,  and  the  directions  for  their  conduct,  are 
matters  of  record  in  the  Orphans' Court,  and  open<to  the  inspec- 
tion of  all. —9  Ala.  285;  7  ib.  855;  10  ib.  636. 

2.  There  was  no.  legal  consideration,  for  the  bond  to  make  it 
personal. 

There  was  no  shadow  of  advantage  or  benefit  accruing  to  the 
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defendant,  or  expected  to  accrue. — 3  Ala.  316>  11  Wend*  106 : 
1  Dallas,  17;  2  Stew.  &  Por.  267. 

The  execution  of  the  notes  for  the  purchase  money  was  not 
Kufficieut,  as  being  an  injury  to  the  plaintiff.  This  rule  only 
applies  where  the  injury,  trouble  or  inconvenience,  done  or  suf- 
fered by  the  promisee,  is  the  immediate  effect  and  consequence 
of  the  promise  relied  on.  Before  it  can  apply  in  this  case,  it 
must  be  shown  that  the  .plaintiff  was  induced  to  make  the  pur- 
chase and  execute  hig  notes,  in  consideration  that  the  defendant 
would  execute  the  bond  and  be  bound  personal!}  by  it ;  whereas 
the  record  shows  the  very  reverse  to  be  true. — 8  Ala.  131 ;  12 
ib.  124 ;  3  Conn.  560;  15  Johns.  1 ;  1  Story  on  Cont.,  §  115. 

3.  The  charge  requested  should  have  been  given.  The  in- 
tention of  the  parties,  when  it  can  be  ascertained,  constitutes 
the  "  pole  star"  of  construction.  Nothing  can  be  implied  against 
the  express  understanding  and  agreement  of  the  parties. — 2 
Black.  Com.  379;  Chitty  on  Con.  67;  Story  do.,  §  231;  13  East. 
74  ;  4  Dallas,  345;  2  Story's  R.  122.  The  mere  fact  that  the 
real  contract  of  the  parties  cannot  be  enforced  does  not  author- 
ize the  court  to  substitute  an  entirely  new  contract  which  can  be 
enforced.  And  yet  this  is  the  effect  of  the  refusal  to  charge  as 
asked. — Story  on  Con.,  §  11 ;  Chitty  do.  80 ;  2  Kent's  Cora, 
477;  Powell  on  Con.  371;  1  Duru.  &  Eust,  172;  5  ib.  6 ;  6 
Hill's  (N.  Y.)  R.  550. 

4.  The  plaintiff  should  only  have  been  allowed  to  recover  the 
amount  of  damages  actually  sustained  by  him.  He  should  not 
have  been  allowed  to  recover  for  that  portion  of  the  land  which 
the  defendant  offered  to  convey,  and  which  was  unincumbered. — 
5  Johns.  49;  1-1  N.  Hamp.  74;  12  Ala.  820;  Sedgwick  on  Dam. 
175.     The  true  measure  of  damages  was  the  purchase  money 

-iind  interest,  and  not  the  value  of  the  land. — 2  Wend.  3^9^  2 
iilack.  1078;  2  -Bibb,  415;  16  xMaine,  164;  3  Caine's  Ca.  Ill; 
4  Johns.  1;  2  Hill,  105;  2  Bibb,  273. 

John  Foster,  contra: 

1.  Whenever  a  party,  by  an  instrument  under  seal,  under- 
takes to  stipulate  for  another,  if  he  acts  without  authority  or 
beyond  his  authority,  so  as  not  to  bind  his  principal,  he  is  per- 
sonally responsible,  even  although  such  was  not  his  intention. — 
8  JVIass.  162 ;  5  East,  148;  2  -StrangCj  955.     The  only  excep- 
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tion  is  in  favor  of  government  agents,  contracting  on  behalf  of 
the  public  ;  and  even  in  such  cases  the  agent  is  personally  re- 
sponsible, unless  it  clearly  appears  that  he  made  the  contract  in 
his  official  character,  and  that  the  contracting  party  looks  to  the 
government  alone. — 3  Caines,  69.  In  this  case  the  commission- 
ers could  not  have  signed  the  name  of  their  principal,  and  if  they 
are  not  bound  personally,  their  contract  is  a  mere  nullity. — 3 
Dev.  179;  8  Mass.  207;  2  Muss.  455;  15  Pick.  428;  9  Johns. 
335;  3  Wend.  94 ;  13  Johns.  307. 

.»  When  an  agent  wishes  to  be  excused  from  the  obligation  into 
which  he  enters,  he  must  affix  the  name  of  his  principal ;  if  he 
does  not  do  so,  but  signs  his  own  name  as  agent,  it  becomes  his 
bond,  and  not  his  principal's,— 2  East,  142;  5  ib.  148;  13  Mass. 
406;  Story  on  Ag.,  §  147;  8  Conn.  19;  5  Mass.  299;  6  ib.  58; 
4  ib,  108. 

2.  The  measure  of  damages  was  the  value  of  the  land. — 
Watts  V.  Shep^ard,  2  Ala.  447;  Pinkston  v.  Huie,  9  ib.  262. 
The  plaintiff  was  not  bound  to  receive  a  title  to  part,  until  it  was 
perfected  to  the  whole. — 2  Ala.  447. 

COLEMAN,  J. — The  first  and  most  important  question  pre- 
sented for  our  consideration  in  this  case  is,  whether  by  law  the 
defendant  in  the  court  below  can  be  charged  personally  on  the 
covenant  sued  on?     The  covenant  is  in  these  words  : 

"  The  State  of  Alabama,  Benton  County. 

"Kn6wall  men  by  these  presents,  that  we,  Joel  Graham, 
John  W.  Whiteside  and  William  Champion,  commissioners  ap- 
pointed by  the  honorable  the  Judge  of  the  County  Court  of  said 
county,  to  sell  the  real  estate  of  Owen  Jenkins,  deceased,  are 
held  and  firmly  bound  unto  John  B.  Jennhigs  in  the  penal 
sum  of  $998,  for  the  payment  of  which  Avell  and  truly  to  be 
made,  we  bind  ourselves  as  commissioners  jointly  and  severally, 
firmly  by  these  presents.  Signed  and  sealed,  this  2d  of  Oct.  1841 . 

"  Tiie  condition  of  the  above  obligation  is  such,  that  whereas 
the  above  bounden,  Joel  Graham,  John  W.  Whiteside  and  Wra, 
Champion,  have  this  day  sold  to  John  B.  Jennings  one  forty 
acre  tract  of  land  lying  in  the  south-west  corner  of  the  16th  sec- 
tion ;  also,  thu'ty  acres  of  land  known  as  the  mill  place,  all  in 
township  14,  range  9,  east,  in  the  Coosa  land  district,  on  a  cred- 
it of  one  and  two  years,  in  equal  instalments,  and  have  taken 
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the  notes  of  the  said  John  B.  Jennings,  with  interest  from  date^ 
as  securities ;  one  note  payable  twelve  montlis  after  date,  for  the 
sum  of  $248  50  cts.,  with  interest  from  date,  and  the  other  for 
the  same  amount,  with  interest  from  date,  due  twenty-four 
months  after  date;  both  notes  bear  date  with  this  obligation. 
Now  when  said  John  B.  Jennings  pays  off  said  notes  and  inte- 
rest, then  the  commissioners  shall  make  or  cause  to  be  made  to 
the  said  John  B.  Jennings^  titles  in  fee  simple  to  said  land  above 
described,  on. the  happening  of  which,  then  this  obligation  to  be 
void,  and  not  else.  Witness  our  hands  and  seals,  day  and  date 
above  written.     (Signed)  Joel  Graham,  [seal.] 

John  W.  Whiteside,  [seal.] 
Wm.  Champion,  [seal.]"' 

I  think,  it  must  be  admitted,  upon  a  proper  consideration  of 
the  language  of  the  l»ondy  in  connection  with  the  other  proof  in- 
the  case,  that  it  was  the  intention  of  the  defendant  to  bind  the 
estate  of  the  deceased,  in  the  event  of  a  failure  to  make  the  ti- 
tles, and  not  to  bind  himself  personally.  I  think  it  also  evident, 
that  the  plaintiff  gave  his  notes  and  accepted  the  covenant  under 
the  belief  that  he  received  a  -good  and  effectual  obligation  in  the 
covenant  to  make  to  him  a  fee  simple  title  to  the  land.  It  will 
be  perceived,  upon  an  examination  of  the  case  as  stated  in  the 
record,  and  of  the  statute  (Clay's  Dig.  225,)  under  which  the 
sale  of  the  land  was  made,  that  the  defendant  had  no  authority 
to  bind  the  estate  in  the  manner  he  attempted  to  bind  it.  The 
question,,  therefore,  occurs,  whether  the  defendant  thus  failing  to 
bind  the  estate,  thereby  became  personally  liable  on  the  covenant? 
It  is  laid  down  as  the  general  rule  of  law  on  this  subject,  that 
when  a  party  contracts  "  in  autre  droit'' ^  and  fails  to  bind  his 
principal^  b}'  either  acting  without  authority,  or  beyond  his  au- 
thority, he  is  to  be  held  personally  responsible.  The  leading 
American  authority  in  support  of  this  doctrine,  is  the  case  of 
Sumner,,  adm'r,  v.  Williams  et  ah,  8  Mass.  208,  in  which  it 
was  held,  in  substance,  that  administrators  selling  real  estate 
by  order  of  court,  as  in  this  case^  were  subject  personally  to  the 
payment  of  damages  for  defect  of  title,  contrary  to  their  inten- 
tion when  they  entered  into  the  contract,  and  when  they  were 
to  derive  no  psrsonal  benefit  from  the  execution  of  the  trust  as 
administrators  by  the  sale  of  the  estate.  There  is  an  able  dis- 
senting opinion  in  the  case  by  Judge  Sedgwick,  but  the  doc- 


JUNE  TERM,  1851.  789 

Whiteside  v.  Jennitigs. 

trine  held  by  the  majority  of  the  court  was  subsequently  fully 
affirmed  in  the  case  of  Whiting  v.  Dewey,  15  Pick.  433.  In 
this  case  it  was  held,  that  where  the  guardians  of  a  minor  cove- 
nanted, in  their  capacity  as  guardian,  that  the  father  of  the  mi- 
nor died  seized  of  the  premises,  and  that  they  in  their  capacity 
aforesaid,  in  right  of  the  minor,  were  lawfully  seized  of  the  prem- 
ises, the  guardians  were  personally  liable  on  those  covenants. 

The  exception  to  the  foregoing  general  rule  is,  where  the  party 
contracting  is  a  public  agent  and  contracts  on  the  public  account. 
See  the  cases  of  Macbeath  v.  Haldimand. — 1  Durn.  &  E.  172 ; 
Unwin  v.  Wolseley,  1  ib.  674  ;  Hodgson  v-  Dexter,  1  Cranch, 
34-5;  Brown  v.  Austin,  1  Mass.  208;  Walker  v.  Swartwout,  12 
Johns.  444,  in  all  of  which  the  parties  sued  contracted  on  the 
public  account,  and  were  therefore  held  not  liable.  In  all  the 
cases  of  this  class,  it  will  be  found  that  the  decisions  are  based 
upon  grounds  of  pubhc  policy;  that  is,  if  agents  for  the  govern- 
ment or  the  public  should  be  held  personally  liably  on  contracts 
avowedly  made  by  them  on  public  account,  few  persons  would 
be  found  willing  to  undertake  such  agencies,  and  the  public  ser- 
vice might  be  delayed  or  prejudiced.  I  think  it  is  correctly 
argued,  that  if  the  mere  intention  of  the  agents  not  to  bind  them- 
selves, as  shown  in  this  class  of  cases,  could  have  been  deemed 
Sufficient  for  their  defence,  the  court  would  not  have  resorted  to 
the  dangerous  ground  of  State  poUcy  to  relieve  them ;  and  that, 
placing  the  exception  to  the  rule  on  this  ground  alone,  goes  far 
to  establish  the  rule  itself. 

It  is  strongly  urged  that  the  rule  bears  hardly  in  this  case,  as 
the  defendant  received  no  benefit  from  the  contract,  and  did  not 
intend  to  bind  himself;  but  the  rule  has  stood  the  test  of  time, 
and  is  well  sustained  by  reason  and  authority.  The  legal  pre- 
sumption is,  that  the  plaintiff  was  induced  to  pay  the  purchase 
money  for  the  land  in  consideration  of  the  defendant's  under- 
taking to  make  a  good  title,  and  if  the  defendant  neglected  to 
inform  himself  as  to  his  personal  liability,  the  defendant,  and 
not  the  plaintiff,  ought  to  lose  by  that  ncghgence. 

There  are  many  analogous  cases  going  strongly  to  sustain  the 
foregoing  general  rule.  As  in  the  case  of  Appleton  v.  Binks,  5 
Klast,  148,  where  the  attorney  without  any  authority  stipulated 
for  his  principal,  and  was  held  personally  liable.  In  Thatclier  y. 
Densmoore,  5  Mass.  595,  it  was  decided  that  the  guardian  of  an 
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insane  person,  who  had  given  promissory  negotiable  notes  to  the 
plaintiff  for  the  proper  debt  of  his  ward,,  and  expressed  in  the 
notes  that  he  did  it  as  guardian,  was  bound  in  his  private  capa- 
city. In  Barry  v.  Rush,  1  Durn.  &  E.  691,  where  the  defend- 
ant bound  himself  as  administrator  to  abide  by  an  award  to  be 
made  touching  matters  in  dispute  between  his  intestate  and  ano- 
ther, and  the  arbitrators  awarded  that  he  as  administrator  should 
pay,  &c.,  it  was  held  that  he  could  not  plead  plene  administra- 
tnt  to  debt  on  the  bond.  In  these  cases  it  is  plain  that  the  par- 
ties contracted  with  the  intent  not  to  bind  themselves,  but  to 
bind  their  principals  only,  and  yet  they  were  held  personally  li- 
able, because  they  had  no  authority  to  bind  their  principals;  nor 
(.Ices  it  appear  that  they  personally  received  any  consideration 
for  their  undertaking-. 

Secondly,  it  is  contended  that  there  was  no  Sufficient  conside- 
ration for  the  execution  of  the  bond  sued  on,  &c.  In  addition 
to  the  cases  already  referred  to,  I  think  it  is  only  necessary  to. 
advert  to  the  definition  of  a  legal  consideration,  to  see  that  this 
objection  is  untenable. — Story,  in  his  work  on  Contracts,  §  113,. 
says,  that  "  a  valuable  consideration  is  a  legal  consideration  ema- 
nating from  some  injury  or  inconvenience  to  the  one  party,  or 
from  some  benefit  to  the  other ;"  that,  in  order  to  constitute  a 
sufficient  consideration,  it  is  sufficient  that  something  valuable 
Hows  from  the  person  to  whom  it  is  made,  and  that  the  promise 
is  the  inducement  to  the  transaction. — 2  Black  Com.  297;  Story 
on  Part.  183 ;  Violett  v.  Patton,  5  Cranch,  142.  I  think  it 
cannot  be  doubted,  that  the  execution  of  the  notes  by  the  plain- 
tiff for  the  purchase  money  in  this  case,  constituted  a  sufficient 
consideration. 

Thirdly,  it  is  urged  that  the  true  measure  of  damages  in  this 
^ease  is  the  purchase  money  and  interest  thereon  from  the  date  of 
its  payment,  and  that  the  court  erred  in  instructing  the  jury 
to  the  contrary. 

There  is  some  contrariety  in  the  decisions  of  the  courts  of  the 
different  States  on  this  question.  In  Kentucky,  it  has  been  held 
that  on  a  covenant  to  convey,  where  the  vendor  is,  without  fraud, 
incapable  of  making  a  title,  the  rule  of  damages  is  the  purchase 
money  with  interest,  &c.,  but  where  the  vendor  acted  in  bad 
faith,  the  plaintiff  would  be  entitled  to  recover  damages  for  the 
enhanced  value  of  the  land. — McConneli  v.  Dunlap,  Hardin's 
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R.  41 ;  Patrick  v.  Marshall,  2  Bibb  40;  Fisher's  Heirs  v.  Kay, 
2  ib.  434.  In  New  York  the  same  doctrine  was  held  in  the  case 
of  Baldwin  v.  Munn,  2  Wend.  899.  A  different  rule  is  laid 
down  by  the  Supreme  Court  of  the  United  States.  In  Hopkins 
V.  Lee,  6  Wheat.  109,  it  was  decided  that  in  an  action  of  cove- 
nant for  not  conveying  land,  &c.  the  value  of  the  land  at  the 
time  it  ought  to  have  been  conveyed,  was  the  measure  of  dam- 
ages. In  this  case  the  following  language  was  held  by  the  court: 
'•  The  price  being  settled  by  the  contract,  which  is  generally 
the  case,  makes  no  difference,  nor  ought  it  to  make  any;  other- 
wise the  vendor,  if  the  article  has  arisen  in  value,,  would  always 
have  it  in  his  power  to  discharge  himself  from  the  contract  and 
put  the  enhanced  value  in  his  pocket ;  nor  can  it  make  any  dif- 
ference in  principle  whether  the  contract  be  for  the  sale  of  real 
or  personal  property,"  &c. 

In  Hill  v.  Hobart,  16  Maine,  164,  it  was  held  that  the  proper 
and  legal  compensation  was  the  value  of  the  land  at  the  time  of 
a  demand  made  and  a  refusal  or  neglect  to  perform,  and  that  in 
finding  that  value,  the  jury  ought  to  take  into  consideration  the 
price  agreed  to  by  the  parties,  and  such  other  evidence  as  there 
was  in  the  case. — Stj  Sedgwick  on  Meas.  of  Dam.  191. 

In  Pinkston  v..  Huie^  9  Ala.  252,  although  the  court  avoided 
t^xpressing  an  opinion  on  the  general  question  raised  here,  it  was 
decided  that  the  proper  measure  of  damages  upon  a  bond,  con- 
ditioned that  a  third  person  shall  convey  a  title  to  land,  is  the 
value  of  the  land  when  the  title  was  to  be  conveyed,  with  inte- 
rest on  that  value  to  the  time  of  trial. 

My  own  opinion  is,  that  the  insti'uctions  given  were  correct, 
but  I  conceive  it  is  unnecessary  for  this  court  to  express  an 
opinion  on  this  point,  because  if  the  court  erred,  as  insisted  on, 
the  error  resulted  to  the  benefit  of  the  defendant.  It  appears 
from  the  record  (which  purports  to  disclose  all  the  testimony  in 
the  case)  that  the  plaintiff  recovered  a  smaller  amount  of  dam- 
ages than  he  would  have  been  entitled  to  under  the  rule  insisted 
tin  by  the  defendant.  -D 

The  judgment  of  the  court  below  is  affirmed. 
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1.  If  an  entire  record,  or  a  part  thereof,  is  lost  or  destroyed,  another 
may  be  substituted  ia  its  stead  upon  proof  of  the  contents  of  that 
•which  is  lost. 

2.  But  the  substitute  must  be  consistent  with  that  part  remaining  on 
file,  and  must  not  alter  or  vary  its  legal  effect  as  evidence. 

3.  When  the  petition,  upon  which  a  sale  of  lands  belonging  to  a  dece- 
dent was  decreed  by  the  Orphan.s'  Court,  is  lost,  and  the  record  shows 
that  the  grounds  upon  which  the  sale  was  decreed  were,  that  the 
estate  was  solvent,  and  that  it  would  be  of  infinite  benefit  to  the  heirs 
to  sell  the  land,  a  petition  alleging  the  additional  ground  that  the 
land  could  not  be  equally,  fairly  and  beneficiaily  divided  among  the 
heirs  at  law,  cannot  be  substituted  for  that  which  is  lost. 

4.  The  order  of  the  Orphans' Court,  allowing  the  substitution  of  the 
petition  in  such  a  case,  is  such  a  final  judgment  or  decree  as  will 
support  a  writ  of  error. 

f>.  The  parties  to  the  motion  in  the  court  below  are  the  proper  parties 
to  the  writ  of  error,  the  plaintiff  being  one  who  claims  under  the 
purchaser  at  the  sale,  and  the  defendants  the  heirs  at  law  of  the  de- 
cedent. 

Error  to  the  Court  of  Probate  of  St.  Clair. 

The  facts  of  this  case  upon  -which  the  questions  of  law  arise, 
may  be  thus  stated :  Joel  Chandler  was  duly  appointed  admin- 
istrator of  the  estate  of  Harris  G.  Bishop,  by  the  Orphans' 
Court  of  St.  Clair,  and  on  the  11th  day  of  March,  1836,  the 
following  order  was  made  by  said  court  and  entered  upon  the 
tninutes  of  the  court :  "This  day  came  into  court  Joel  Chandler, 
administrator  of  the  estate  of  Harris  G.  Bishop,  deceased,  and 
makes  report  to  the  court  that  said  estate  is  perfectly  solvent, 
and  that  it  would  be  of  infinite  benefit  to  the  heirs  of  said  es- 
tate to  sell  without  delay  the  real  estate  belonging  to  said  estate. 
It  is  therefore  ordered  that  his  petition  be  received  and  an  order 
of  sale  be  made."  On  the  same  day  an  order  of  publication 
was  made,  citing  the  heirs  and  all  others  interested  in  the  land  to 
appear  before  the  Orphans'  Court  on  the  first  Monday  in  May 
next  thereafter,  and  show  cause  why  the  sale  of  said  real  estate 
*hould  not  be  made.  On  the  24th  of  July,  183G,  the  following 
<vrder  or  decree  was  made :  "Whereas,  the  petition  of  Joel  Chan- 


JUNE  TERM,  1851.  *        793 

Bishop's  Heirs  v.  Hampton. 

dler,  sen'r.,  administrator,  was  filed  in  court  on  the  11th  of 
March,  1836,  for  the  sale  of  the  real  estate  of  Harris  G.  Bishop, 
deceased,  and  forty  days  notice  having  been  given  in  the  Hunts- 
ville  Democrat,  according  to  law,  and  no,  cause  being  shown  why 
the  sale  of  said  real  estate  should  not  be  ordered,  it  is  therefore 
ordered  by  the  court  that  the  several  tracts  of  land  described  in 
the  administrator's  petition,  shall  be  sold  on  the  first  Monday  of 
September  next,  and  that  Samuel  Sauls,  Jeremiah  Gregory  and 
James  Anderson,  be  appointed  comnii  Jsioners  to  superintend  the 
sale  of  the  same  in  all  things,  pursuant  to  the  requirements  of 
the  statute."  Nothing  further  appears  of  record  until  Septem- 
ber, 1817,  when  two  of  the  commissioners  reported  that  in  pur- 
suance of  the  order  they  had  sold  the  land,  and  that  Joel  Chan- 
dler had  become  the  purchaser  for  seventeen  hundred  and  ten 
dollars.  In  this  report  the  lands  are  particularly  described.  On 
•the  5th  March,  1849,  James  Hampton,  filed  a  petition  in  the 
Orphans'  Court,  in  which  he  set  forth  that  he  had  become  the 
purchaser  of  the  lands  from  Joel  Chandler  during  his  fife  time, 
■and  after  Chandler  had  bought  them  at  the  sale  ordered  by  the 
court,  and  that  the  heirs  at  law  of  Harris  G.  Bishop  had  sued 
him  to  recover  them.  In  this  petition  it  is  also  stated  that  the 
■application  and  petition  of  Joel  Chandler  to  sell  the  lands  of  Har- 
ris G.  Bishop  was  in  writings  but  that  it  had  been  lost  from  the 
file  of  papers  and  could  not  be  found ;  that  it  described  the  lands^ 
and  named  who  were  the  heirs  at  law  of  Harris  G.  Bishop,  and 
prayed  a  sale  for  the  reason  that  the  lands  could  not  be  equally, 
fairly,  and  beneficially  divided  amongst  the  heirs  at  law  without 
a  sale  of  the  same.  The  petitioner  then  proceeds  to  set  out  the 
application  and  petition  of  Joel  Chandler,  that  had  been  filed> 
and  which  was  lost,  and  prays  that  his  statement  of  the  applica- 
tion be  substituted  in  lieu  of  the  lost  petition^  and  the  record 
thus  perfected.  Notice  was  served  on  the  heirs  of  Bishop,  who 
appeared  and  contested  the  propriety  of  allowing  the  substance 
of  the  petition  filed  by  Joel  Chandler  to  be  substituted  in  lieu  of 
the  petition  itself^  But  their  objections  were  overruled,  and  upon 
the  testimony  of  Mr.  Ragan,  who  was  the  judge  of  the  Orphans' 
Court  when  the  petition  of  Chandler  was  filed,  it  was  decided 
that  the  petition  of  Hampton  ought  to  be  granted,  and  ordered 
that  his  statement  of  the  contents  of  Chandler's  petition  should  be 
received  and  filed  as  part  of  the  record,  thus  supplying  the  lost 
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petition.     The  heirs  of  Bishop  excepted  to  the  ruling  of  the 
Orphans'  Court,  and  bring  the  case  here  by  writ  of  error. 

J.  B.  Martin,  for  plaintiflFs  in  error : 

1.  The  substitution  was  improperly  allowed.  The  original 
♦^ntry  was  the  best  evidence  of  the  grounds  upon  which  the  sale 
was  ordered,  and  it  recites  but  two  grounds.  The  substituted 
petition  alleges  the  further  ground  that  the  real  estate  could  not 
be  equally,  fairly  and  beneficially  divided  among  the  heirs  at  law. 
This  conflicts  with  the  recitals  in  the  original  entry,  and  its  ad- 
mission would  be  an  infraction  of  the  rule  that  a  record  imports 
absolute  verity,  and  cannot  be  contradicted  by  parol.  An  im- 
perfect record  may  be  amended,  but  this  can  only  be  where  there 
is  some  matter  of  record  to  amend  by. — 1  Bacon's  Abr.  251,  Fj 
I  Stew.  &  P.  167;  9  Por.  252;  2  Ala.  29;  10  ib.  375;  a 
Smedes  &  M.  234 ;  2  Bibb  248 ;  2  Marsh.  151 ;  1  Monroe 
218.  Again :  when  amendments  are  allowable,  application  must 
be  made  for  them  in  a  reasonable  time,  which  has  not  been  done 
an  this  case.  Here  the  original  entry  was  made  in  1836,  and 
ihe  application  to  amend  was  made  in  1849> — 9  Johns.  556 ;  2. 
Bay  398  ;  3  Ham.  486 ;  1  ib.  375. 

2.  A  writ  of  error  will  lie  from  the  order  of  the  court  allowing 
the  substitution.  It  is  iu  efiect  a  final  judgment. — Clay's  Dig^ 
297,  §  4 ;  1  Ala.  208.  When  the  power  of  the  courts  over 
{amendments  is  improperly  exercised,  it  may  be  revised  by  writ 
of  error. — 10  Ala.  375 ;  15  ib.  79.  This  case  is  analagous  in 
principle  to  a  motion,  made  by  a  stranger  to  a  ji.dgment,  to  set 
aside  a  sale  of  land  under  an  execution  issued  on  the  judg- 
ment, which  is  revisable  on  writ  of  error. — 10  Ala.  293 ;  16 
ih.  516. 

3.  The  proper  parties  are  made  to  the  writ  of  error.  The 
plaintiff  in  the  motion  below  was  the  vendee  of  the  purchaser  at 
the  sale,  and  the  heirs  at  law  of  the  decedent  were  made  defend- 
ants, and  the  parties  to  the  writ  of  error  are  the  same. — 1  Stew. 
k,  P.  159 ;  7  Ala.  736 ;  8  ib.  177  ;  IG  ib.  343 ;  6  Howard's 
(Miss.)  R.  638. 

Rice  &,  Morgan,  contra: 

1.  The  writ  of  error  should  be  dismissed.  The  bill  of  excep- 
Ijotts  Buould  be  disregarded.     There  is  no  judgment  or  decree  in 
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favor  of  Hampton ;  nothing  but  an  order  of  the  court  substitu- 
ting a  petition  for  the  sale  of  real  estate  filed  in  the  Orphans' 
Court  in  1836.  No  writ  of  error  will  lie  to  such  an  order  of  the 
Orphans'  Court,  especially  as  against  Hampton,  nor  will  a  bill 
of  exceptions  lie  in  such  case.  In  the  case  of  McLendon  v. 
Jones,  (8  Ala.  298,)  there  was  not  only  an  order  of  substitution, 
but  a  final  judgment  by  the  Circuit  Court  in  favor  of  Jones  v. 
McLendon,  for  $100  and  cost  of  suit. — Bowen  v.  Lanier.  (N. 
C.)  Term  R.,  241 ;  White  v.  Shannon,  3  Ala.  286  ;  3  Phil,  on 
Ev.  788;  Moore  V.  Hancock,  11  Ala.  245.  See  Woodruff  v. 
Taylor,  (20  Verm.  65,)  as  to  the  natue  of  a  proceeding  in  rem. 

2.  All  courts  of  justice,  independent  of  express  legislation, 
have  the  inherent  power  to  substitute  a  judgment,  roll  or  entry, 
or  any  other  part  of  their  records,  when  the  original  record  is 
lost ;  and  the  substituted  matter  becomes  a  record  of  equal  va- 
lidity with  the  original. — McLendon  v.  Jones,  8  Ala.  298  ;  Ly- 
on V.  Boiling,  14  ib.  753  ;  3  Phil,  on  Ev.  1066  ;  Dozier  v.  Joyce, 

8  Por.  309. 

3.  As  to  the  power  of  the  court  to  allow  amendments  even 
without  notice,  and  to  enter  judgments  nunc  pro  tunc,  see  the 
following  authorities  :  Hood  v.  Bank,  9  Ala.  335;  Wilkersonv. 
Goldthwaite,  1  Stew.  &  P.  167  ;  Mays  v.  Hassel,  4  Stew.  &  P. 
222 ;  Caffey  v.  Wilson,  2  Ala.  701.  Allen  v.  Bradford,  3  ib. 
282  ;  State  v.  McAlpin,  4  Iredell's  R.  140  ;  Mosseau  v.  Brigh- 
am,  19  Verm.  457,  shows  "  the  revisory  power"  of  every  court 
over  its  own  records. 

4.  Tlie  power  to  allow  amendments,  or  perfect  judicial  pro- 
ceedings, is  not  confined  to  matters  actually  appearing  of  record, 
but  extends  to  all  such  matters  as  should  have  appeared  of  re- 
cord, and  extrinsic  evidence  may  be  resorted  to.— 4  Ired.  140; 
Hood  V.  Bank,  9  ib.  335 ;  Halford  v.  Alexander,  12  ib.  288, 
and  cases  cited  ;  Caffey  v.  Wilson,  2  ib.  701;  Smith  v.  Redua, 

9  ib.  lUl ;  19  Verm.  457. 

It  is  a  sound  principle  and  well  established,  that  the  death  of 
a  party,  after  the  other  party  has  become  entitled  to  the  judg- 
ment of  the  court,  shall  not  deprive  the  party  thus  entitled  of 
the  judgment,  but  the  court  will  render  the  judgment  or  perfect 
it,  evdi  after  such  death.  No  court  of  justice  will  permit  its 
<»wn  delay  to  work  injury  to  a  party,  especially  when  it  has  the 
power  10  prevent  it.     Its  power  to  act  is  not  destroyed  by  such 
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death  of  a  party. — Halford  v.  Alexander,  12  Ala.  288,  and  ca- 
ses there  cited ;  Green  v.  Cobden,  36  Eng.  Com.  L.  R.  392 ; 
Brown  v.  Wheeler,  18  Conn.  207. 

A  sale  of  land  under  the  order  of  the  Orphans'  Court  is  "  the 
act  of  the  court,  through  the  commissioners  as  its  ministerial 
agents,  over  -whose  acts  it  retains  a  controlling  power." — Jen- 
nings V.  Jenkins,  9  Ala.  285. 

All  that  a  purchaser  at  such  sale  can  do,  is  to  comply  with 
the  terms  of  the  sale.  This  was  done  promptly  by  the  purcha- 
ser in  this  case.  It  was  then  due  by  the  court  to  the  purchaser, 
that  it  should  have  required  its  ministerial  agents  (the  commis- 
sioners) to  have  made  their  report ;  but  the  court  did  not  do  this, 
and  the  whole  delay  is  the  delay  of  the  court.  This  delay  of 
the  court  continued  until  the  purchaser  sold  and  conveyed  to  an- 
other, (Hampton,)  and  until  the  purchaser  died.  Whilst  the 
purchaser  lived,  the  court  had  power  to  require  or  receive  a  re- 
port from  its  ministerial  agents.  The  death  of  the  purchaser 
did  not  destroy  this  power  of  the  court  over  its  own  agents. 
But  it  was  proper  that  the  court,  after  the  death  of  the  purcha- 
ser, should  do  what  it  ought  to  have  done  while  he  lived.  The 
court  was  bound  to  doit,  nunc  pro  tunc,  or  subject  itself  to  the  re- 
proach of  allowing  persons  to  suffer  by  its  own  delay. — Bonner 
V.  Greenlee,  6  Ala.  411,  and  cases  supra. 

It  matters  not  at  what  precise  time  the  Orphans'  Court  did  its 
duty,  by  causing  a  report  to  be  made  by  its  own  agents,  confirm- 
ing the  report  and  decreeing  a  conveyance  to  the  purchaser. 
Whenever  these  things  were  done  by  it  in  performance  of  its  du- 
ty, whether  before  or  after  the  death  of  the  purchaser,  they  had 
relation  back  to  the  time  when  they  ought  to  have  been  donCi. 
They  do  not  derive  their  validity  from  the  fact  that  the  purcha- 
ser is  alive  when  the  conveyance  is  actually  decreed  and  executed, 
but  from  the  power  of  the  court  to  complete  and  perfect  a  sale  of 
land,  which  it  rightfully  made  to  a  purchaser  who  was  alive  until 
he  complied  with  the  terms  of  sale,  and  thus  performed  all  the 
law  or  court  required  of  him. 

But  for  this  doctrine  of  legal  relation,  there  would  be  no  mean- 
ing in  allowing  to  courts  the  power  to  amend  proceedings,  to 
make  entries  nunc  pro  tunc,  to  complete  and  perfect  that  which 
they  have  only  partially  done.  A  judgment  nunc  pro  tunc  has 
"a  retrospective  relation,"  and  nothing  that  has  occurred  post 
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factum  can  be  presented  in  opposition  to  it. — Allen  v.  Bradford, 
3  Ala.  282. 

The  report  of  commissioners  when  made,  is  like  an  amended 
return  of  a  sheriff,  and  has  the  same  effect  "  as  if  it  had  been 
entered  in  due  time,  as  required  by  law." — Leavitt  v.  Smith,  14 
Ala.  279 ;  Hodges  v.  Laird,  10  Ala.  680 ;  Allen  v.  Bradford, 
3  ib.  282  ;  Brandon  v.  Snow,  2  Stew.  255. 

DARGAN,  C.  J. — If  an  entire  record,  or  a  part  thereof,  is 
lost  or  destroyed,  another  may  be  substituted  in  its  stead  upon 
proof  of  the  contents  of  that  which  is  lost.  This  has  been  so 
often  decided  by  this  court  that  the  question  is  not  open  to  con- 
troversy.— Joyce  V.  Dozier,  8  Por.  303  ;  WilHams  v.  Powell,  9 
ib.  493  ;  McKenzie  v.  Bonham,  5  Ala.  608  ;  McLendon  v.  Jones, 
8  Ala.  298.  But  I  have  found  no  case  that  goes  so  far  as  to 
hold  that  when  a  part  only  is  lost,  it  may  be  substituted,  and  its 
contents  shown  by  parol  proof  to  be  repugnant  to  or  inconsistent 
with  the  part  remaining.  And  I  am  entirely  satisfied  that  when 
it  is  proposed  to  substitute  a  part  of  a  record  by  parol  proof,  it 
must  be  consistent  with  the  part  remaining  on  file,  and  not  alter 
or  vary  its  legal  effect  as  evidence.  A  contrary  rule  would  al- 
low a  record  to  be  altered  by  parol  proof,  in  violation  of  the . 
maxim,  that  a  record  speaks  the  language  of  verity,  and  the 
parties  bound  thereby  can  aver  nothing  against  its  truth. 

Applying  this  test  to  the  action  of  the  Orphans'  Court,  in  allow- 
ing the  petition  of  the  administrator  to  sell  the  land  of  H.  G.  Bish- 
op, dec'd.,  to  be  substituted  in  lieu  of  the  petition  that  was  lost,  I 
think  the  court  erred ;  for  the  entries  on  the  minutes  of  the  court 
show  that  the  grounds  on  which  the  application  to  sell  the  land 
was  made,  were,  that  the  estate  was  entirely  solvent,  and  that  it 
would  be  of  infinite  advantage  to  sell  the  real  estate.  The 
judgment  entry  also  shows  that  a  day  being  set  to  hear  the  ap- 
plication, and  the  heirs  at  law  notified  to  show  cause  why  it 
should  not  be  granted,  none  was  shown,  and  therefore  a  decree  of 
sale  was  rendered.  The  grounds,  therefore,  upon  which  the 
court  proceeded  to  decree  a  sale,  as  appears  from  the  record  re- 
maining on  file,  were,  that  the  estate  was  solvent,  and  that  it 
would  be  of  infinite  benefit  to  the  heirs  to  sell  the  land.  But 
the  petition  proposed  to  be  established  by  the  parol  proof  shows 
that  the  grounds  upon  which  the  administrator  proceeded  to  ob- 
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tain  the  order  of  sale,  were,  not  only  that  the  estate  was  solvent, 
and  that  it  would  be  beneficial  to  the  heirs  to  sell,  but  also  the 
ftirther  ground  that  the  land  could  not  be  equally,  fairly,  and 
beneficially  divided  between  the  heirs  at  law,  without  a  sale.  To 
allow  this  petition  to  be  substituted  by  parol  proof,  would  be  to 
allow  a  new  fact  to  be  added  to  the  record  that  remains  on  file^ 
and  thus  the  legal  effect  of  the  part  not  lost  would  be  altered,  or 
varied,  by  parol  proof,  in  violation  of  one  of  the  most  sacred 
rules  of  evidence. — See  The  Heirs  of  Bishop  v.  Hampton,  15 
Ala.  761. 

2.  But  it  is  contended  that  a  writ  of  error  will  not  lie  to  the 
order  of  the  Orphans'  Court,  allowing  the  substitution.  We 
cannot  agree  with  the  defendant's  counsel  in  this  proposition. 
The  substitution  of  the  record  of  a  final  judgment  or  decree  is 
in  its  nature  a  final  order  or  judgment,  and  is  conclusive  against 
the  party  unless  reversed  or  annulled.  We  entertain  no  doubt 
but  it  may  be  reversed  by  writ  of  error. 

Nor  is  the  writ  of  error  defective  on  account  of  parties.  The 
defendant  in  error,  who  has  succeeded  to  all  the  rights  of  the 
purchaser  who  bought  the  land,  at  the  administrator's  sale,  made 
the  motion  to  substitute  the  lost  record,  and  gave  the  plaintiffs 
in  error,  who  inherited  the  land  from  the  lather,  notice  thereof. 
There  could  be  no  necessity  for  making  any  other  person  than 
the  parties  to  this  motion  parties  to  the  writ  of  error. 

The  judgment  of  the  Orphans'  Court  allowing  the  petition  to 
be  substituted  in  lieu  of  the  one  that  is  lost  is  erroneous,  and 
must  be  reversed. 


BRANCH  BANK  AT  MOBILE  vs.  ROBERTSON  et  als. 

1.  When  a  debtor  becomes  insolvent,  and  executes  a  deed  of  trust  to 
secure  certain  of  his  creditor?,  a  court  of  chancery  will  make  a  pro 
rata  distribution  of  the  proceeds  among  all  the  creditors  who  are  pro- 
vided for,  when  the  deed  creates  no  preference  among  them. 

2.  A  creditor  is  entitled  to  the  benefit  of  all  pledges  and  securitie? 
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which  the  principal  debtor  places  in  the  hands  of  his  surety  to  be 
applied  to  the  payment  of  the  debt. 

Error  to  the  Chancery  Court  of  'Greeiie.  Tried  before  the 
Hon.  W.  W.  Mason. 

In  1843,  Robert  C.  Macon  executed  a  deed  of  trust  to  secure 
certain  of  his  creditors  against  liability  on  debts  for  which  they 
were  bound  as  sureties  for  him,  some  of  which  debts  were  due  to 
the  Branch  Bank  at  ivlobile.  John  R.  Robertson,  who  was  one 
of  the  securities  provided  for,  filed  this  bill  on  behalf  of  himself 
and  such  of  the  other  secured  creditors  as  would  come  in  and 
contribute  to  the  expenses  of  the  suit,  against  the  trustee,  for  a 
settlement  of  the  trust.  The  Branch  Bank  at  Mobile  pro- 
pounded its  interest  in  the  trust  fund  by  petition  to  the  court, 
asking  to  be  made  a  party,  and  also  appeared  before  the  master 
on  the  taking  of  the  account,  and  excepted  to  his  report.  The 
chancellor,  on  final  decree,  decided  that  it  was  the  principal  ob- 
ject of  the  deed  to  secure  the  sureties  who  were  provided  for 
against  all  loss,  and  as  the  evidence  taken  before  the  master 
showed  that  the  trust  fund  in  the  hands  of  the  trustee  was  insuf- 
ficient to  fully  indemnify  them  against  the  debts  which  they  had 
already  paid  off,  the  Bank  was  not  entitled  to  a  pro  rata  share 
of  the  fund  on  the  secured  debts  which  were  due  to  it,  and  still 
unpaid.  The  provisions  of  the  deed  are  fully  recited  in  the 
opinion  of  the  court. 

Pierce,  for  plaintifi"  in  error  : 

I.  Tae  bill  from  the  faca  of  it  is  in  effict  a  creditor's  bill,  filed 
against  a  trustee  who  has  the  funds  of  the  debtor  in  his  hands. 
It  prays  that  the  trustee  "  be  decreed  out  of  the  trust  fund,  to 
apply  toward  the  payment  of  the  debts  of  R.  C  Macon,  such 
ratable  share  as  they  may  be  entitled." 

1.  Then  all  the  creditors  provid  <1  for  in  the  trust  should  be 
made  parties,  or  notified  and  required  to  produce  their  claims 
before  the  register.  As  to  the  proceedings  in  such  a  case,  see 
Story's  Eq.  PI.,  §  99,  and  notes;  §  103,  102,  104. 

2.  The  Branch  Bank  being  a  creditor  named  in  the  deed, 
fihould  have  been  allowed  to  prove  her  claim  before  the  master. — 
2  Paige,  19. 
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IT.  According  to  any  fair  construction  of  the  deed,  the  Branch 
Bank  was  entitled  to  a  ratable  share  of  the  trust  fund. 

The  deed  enumerates  the  debts  for  which  the  securities  are 
bound ;  the  second  debt  mentioned  is  one  due  to  the  Branch 
Bank.  It  then  states  the  object  to  be  to  protect  and  save  harm- 
less the  securities  on  said  debts ;  provides  that  the  debts  enu- 
merated shall  be  paid  off  and  discharged ;  and  if  the  funds  are 
not  sufficient  to  satisfy  all,  then  the  trustee  shall  appropriate  the 
fund  ratably  among  the  several  debts  and  liabilities  therein 
named.  So  far  from  saying  that  any  security  who  may  have 
paid  off  the  debt  for  which  he  is  bound,  should  be  first  paid,  the 
deed  provides  expressly  that  be  shall  be  entitled  to  his  ratable 
proportion. 

1.  Then  this  deed  is  made  for  the  benefit  of  all  the  creditora 
named  in  the  deed,  and  not  alone  for  the  securities. 

2.  If  made  for  the  benefit  of  securities  alone,  it  is  well  settled 
that  the  creditors  are  entitled  to  the  benefit  of  it. — 1  Story's 
Eq.  Ju.,  §§  502  and  638.  This  holds  good  even  when  the  cred- 
itor was  ignorant  of  the  security  given  when  the  debt  was  in- 
curred.—See  9  Paige,  432-5-6 ;  2  Sand.  Ch.  478.  This  doc- 
trine is  also  acknowledged  by  the  court  in  the  case  of  Toulmin 
et  al.  v.  Hamilton,  &c.,  7  Ala.  368. 

Thornton  &  Semple,  contra: 

The  only  material  question  is,  wbat  under  the  facts  of  the 
case  and  the  provisions  of  the  deed,  should  have  been  done  with 
the  money  in  the  hands  of  the  trustee,  or  raised  by  the  sale*?  If 
by  the  true  construction  of  the  deed  the  sureties  were  to  be  pro- 
tected, then  as  they  have  paid  out  more  than  the  property  sold 
for,  there  is  nothing  for  the  Bank  to  obtian,  and  further  litiga- 
tion would  be  useless  strife. 

The  deed  recites  the  debts  of  the  grantor,  and  declares  the  aim 
and  purpose  of  the  deed  to  be  to  save  harmless  and  protect  the 
sureties  on  said  debts.  This  is  the  prominent  and  first  pro- 
vision of  the  "deed,  and  controls  any  subsequent  declarations. 
In  the  case  presented,  that  intention  of  protection  to  the  sureties 
of  the  grantor  would  be  frustrated  by  the  pro  rata  distribution 
of  the  fund  among  the  whole  of  the  creditors,  instead  of  among 
the  several  sureties  who  have  paid  out  under  execution  largo 
amounts  to  the  creditors.     For  the  grantor  ia  uiterly  insolvent  ^ 
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and  cannot  pay  back  to  them  any  part  of  what  they  have  thus 
paid  out  for  him,  which  appears  by  the  bill.  It  seems  to  me 
that  the  sureties  ought  to  be  refunded  what  they  have  paid  out, 
and  the  remainder  only  divided  out,  if  any,  among  the  creditors. 
'  The  object  of  the  deed  of  trust  is  clearly  to  protect  the  sure- 
ties. This  then  is  the  general  intent,  and  the  concluding  terms 
of  the  deed  show  only  the  manner  in  which  it  is  to  be  done,  form- 
ing the  particular  intent,  which  must  yield  to  the  general  intent. 
The  term  "enumerated  debts,"  must  be  understood  as  apply- 
ing to  the  debts  to  be  created  in  favor  of  the  sureties  by  their 
paying  the  debts  for  which  they  were  liable,  or  becoming  imme- 
diately liable  to  pay  the  debts  on  which  they  were  sureties. — 
See  Talliaferro  v.  Brown,  11  Ala.  702. 

CHILTON,  J. — The  only  question  in  this  case  is,  whether 
the  deed  of  assignment  executed;  by  Robert  C.  Macon  conferred 
such  an  interest  upon  the  Bank  as  entitled  it  to  come  in  as  a* 
beneficiary  under  the  decree  and  share  in  the  distribution  of  the 
trust  fund  ? 

After  a  careful  examination  of  the  provisions  of  the  deed,  we  do- 
not  entertain  a  doubt  but  that  the  chancellor  misapprehended  its 
import.  It  is  true  the  deed  purports  to  have  been  executed  for 
the  avowed  object  of  saving  harmless  and  indemnifying  the  se- 
curities of  the  grantor,  against  their  liability  upon  certain  enu- 
merated demands,  among  which  are  the  claims  of  the  Bank  ;  but 
while  this  is  true,  it  by  no  means  follows  that  these  securities 
shall  have  the  right  to  appropriate  the  fund  as  they  see  proper. 
We  must  look  to  the  deed  and  see  what  direction  it  gives  as  to 
the  application  of  the  funds,  in  the  event  there  should  not  be  suf- 
ficient means  to  discharge  the  whole  of  the  debts  for  which  they 
are  liable,  and  against  which  it  proposes  to  indemnify  them.  The 
deed  is  made  for  their  protection  and  indemnity,  but  the  manner 
in  which  they  are  to  be  protected  and  indemnified  is  particularly 
set  forth,  and  we  are  pleased  to  see  that  it  accords  with  strict 
justice  and  equality. 

The  deed,  after  providing  for  a  sale  of  the  property  conveyed, 
in  the  event  of  default  of  payment  of  the  debts  secured  by  the 
same,  on  the  part  of  the  grantor,  and  for  the  appropriation  oft 
the  proceeds  by  the  trustees  to  the  payment  of  all  the  debts  for- 
which  the  securities  were  liable,  then  proceeds  as  follows :  "  And 


802  ALABAMA, 


Branch  Baiik  at  Mobile  v.  Robertson  et  als. 

if  the  fund  arising  from  the  sale  of  the  land  and  property  here- 
by conveyed,  should  not  be  sufficient  to  pay  off  and  satisfy  in 
full  all  the  foregoing  debts  intended  to  be  secured  and  paid  by 
this  trust,  then  it  shall  be  the  duty  of  said  trustees  to  appropri- 
ate the  fund  arising  from  the  sale  ratably  among  the  several 
debts  and  liabilities  herein  named."  And,  as  if  the  grantor  an- 
ticipated the  very  state  of  case  presented  by  this  record,  ho  pro- 
ceeded to  declare  that  "If  either  of  the  said  debts  shall  have 
been  paid  by  any  of  the  securities  of  the  said  Macon,  such  secu- 
rity so  having  paid  said  debt  shall  be  entitled  to  his  pro  rata 
share  of  said  fund."  This  provision  in  the  deed  is  too  clear  to 
need  the  aid  of  argument  to  show  that  the  fund,  being  in  ade- 
quate to  discharge  all  the  debts  secured,  must  be  apportioned 
ratably  among  the  several  creditors,  and  the  security  who  has 
paid  any  of  the  debts  can  receive  no  greater  share  than  the  cred- 
itor whom  he  has  paid  would  have  been  entitled  to. 

In  the  absence,  however,  of  such  a  provision  in  the  deed  for  a 
ratable  distribution  of  the  fund,  the  grantor  being  insolvent  and 
no  preference  being  secured  to  any  particular  creditor,  the  Chan- 
cery Court,  which  proceeds  upon  the  maxim  that  "equality  is 
equity,"  would  make  a  pro  rata  division  of  the  pi'oceeds  among 
all  the  creditors  whose  debts  are  provided  for. 

But,  considered  in  another  view,  the  decree  of  the  chancellor 
is  erroneous,  since  it  overlooks  the  well  established  principle  that 
^he  creditor  is  entitled  to  the  benefit  of  all  pledges  and  securities 
which  the  principal  debtor  places  in  the  hands  of  his  surety  to 
be  applied  to  the  payment  of  the  debt. — 1  Story's  Eq.  Ju.  §  638; 
Per  Sir  Wm.  Grant,  in  Wright  v.  Mosley,  11  Ves.  22 ;  Per 
Lord  Cii.  Cowper,  in  Parsons  v.  Briddock,  2  Ver.  608 ;  Toul- 
min  et  al.  v.  Hamilton  ct  al.,  7  Ala.  367-8,  and  cases  cited. 

Let  the  decree  of  the  chancellor  be  reversed,  and  the  cauae 
remanded. 
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1.  When  a  pany  against  whom  a  judgment  is  rendered  by  a  justice  of 
the  )ieace,  craves  an  apfjeal  frura  the  judgment  on  the  day  of  its 
rendition,  but  does  not  give  bond  until  he  sixth  day  afterwards,  be- 
ing prevented  from  giving  bond  on  the  fifth  day  by  reason  of  the  jus- 
tice's absence  from  home,  it  is  error  to  dismiss  the  appeal. 

Error  to  the  County  Court  of  Perry. 

A.  B.  Moore,  for  plaintiff  in  error : 

If  the  plaintiff  in  error  craved  an  appeal  within  five  days  from 
the  rendition  of  judgment,  and  executed  his  appeal  bond  on  the 
first  day  after  the  expiration  of  five  days  and  before  the  issu- 
ance of  execution,  it  was  sufficient,  and  the  appeal  should  not 
have  been  dismissed. — Johnson  v.  Hale,  3  Stew.  &  Por.  331 ; 
Henderson  v.  Plumb  &  Robbins,  18  Ala.  74. 

The  case  of  Jones  v.  Moore,  (13  Ala.  296,)  does  not  settle 
this  question.  It  only  decides  that  the  appeal  bond  in  that  case 
was  executed  within  the  five  days. 

I.  W.  Garrott,  contra  : 

The  language  of  the  statute  is  explicit,  that  the  party  ag- 
grieved "may  appeal,  jfZr^^  giving  bond,"  &c. — (Clay's  Dig. 
314,  §  9.)  The  record  shows  that  the  plaintiff  "  craved"  an 
appeal,  but  it  does  not  show  that  the  appeal  was  granted  until 
the  sixth  day ;  on  the  contrary  the  bond  itself  recites  that  the 
appeal  was  prayed  for  aad  granted  on  the  sixth  day. 

The  case  of  Johnson  v.  Hale,  (3  Stew.  &  Por.,)  cannot  con- 
trol this  case.  It  was  decided  before  the  adoption  of  Aikin's 
Dig.  in  1833,  until  which  time  there  was  no  statutory  provision 
requiring  a  bond.  Ttie  case  of  Hindjrson  v.  Plumb  &  Robins, 
(18  Ala.  74,)  does  not  apply ;  for  there  the  party  appealing 
was  ready  and  offered  to  give  bond,  but  the  record  here  does  not 
show  such  a  state  of  facts.  The  case  of  Moore  v.  Jones,  (13 
Ala.  296,)  must  be  decisive  of  this ;  for  there  the  precise  point 
made  in  this  case  was  determined  adversely  to  the  "plaintiff  in 
error. 

COLEMAN,  J. — This  was  an  nppeal  by  Averett  from  a, 
justice  of  the  peace,  to  the  court  below. 
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The  bill  of  exceptions  discloses,  in  substance,  that  the  court 
dismissed  the  appeal  on  the  ground  that  the  appellant  did  not 
f^re  the  appeal  bond  until  the  sixth  day  after  the  rendition  of 
the  judgment;  that  the  appellant  "craved"  an  appeal  on  the 
day  of  trial  and  after  judgment  was  rendered  against  him,  and 
that  on  the  fifth  day  after  the  judgment,  he  went  to  the  house 
of  the  justice  of  the  peace  who  rendered  the  judgment  to  exe- 
cute an  appeal  bond,  but  that  the  justice  was  not  at  homo,  by 
reason  whereof  he  failed  to  give  the  bond  on  that  day,  but  exe- 
cuted it  on  the  day  of  its  date,  &e. 

The  act  in  relation  to  appeals  from  justices  of  the  peace,  and 
which  has  been  in  force  since  the  adoption  of  Aikin's  Digest,  in 
1833,  declares,  "  that  any  person  aggrieved  by  the  judgment  of 
a  justice  of  the  peace,  may,  within  five  days  thereafter,  ap- 
peal to  the  next  County  or  Circuit  Court  sitting  for  his  county, 
first  giving  to  such  person  bond  with  good  security,  in  double  the 
amount  of  such  judgment,  conditioned  to  prosecute  such  appeal 
to  efiect,"  &c. 

Although  the  statute  in  this  case  was  not  literally  carried  out 
by  the  justice  of  the  peace,  yet  as  the  plaintiff  was  guilty  of  no 
default,  and  in  fact  did  all  that  was  necessary  to  be  done  on  his 
part  in  the  premises,  I  think  he  should  be  considered  as  sub- 
stantially complying  with  the  provisions  of  the  act,  according  to 
its  spirit  and  meaning.  It  appears  that  the  plaintiff  applied  to 
the  justice  for  an  appeal  on  the  day  of  the  rendition  of  the  judg- 
ment against  him,  and  that  his  subsequent  attempt  to  give  the 
appeal  bond  within  the  time  prescribed  by  law,  was  defeated  by 
the  act  of  the  justice ;  and  in  fact  that*he  used  due  diligence  in 
order  to  obtain  the  appeal  in  compliance  with  the  letter  of  the 
law ;  finally,  that  a  good  and  sufficient  bond  was  given  by  the 
plaintiff  only  one  day  after  the  expiration  of  the  five  days  pre- 
scribed by  the  law.  Under  these  circumstances,  we  think  the 
court  erred  in  dismissing  the  appeal. 

We  have  been  referred  to  the  case  of  Henderson  v.  Plumb  & 
Robbins,  18  Ala.  74,  where  it  was  held,  "  If  an  appeal  be  ta- 
ken from  a. judgment  of  a  justice  of  the  peace  within  five  days 
after  it  is  rendered,  it  cannot  be  dismissed  because  no  bond  has 
been  executed,  if  the  appellant  is  ready  to  give  the  bond  when 
the  motion  to  dismiss  is  made."  It  is  not  necessary  to  go  to 
the  extent  of  that  decision  to  sustain  the  appeal  in  this  case.     In 
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support  of  his  opinion,  the  judge  refers  to  the  case  of  Johnson 
V.  Hale,  3  Stew.  &  Por.  331,  which  was  decided  on  an  appeal 
taken  under  the  act  of  1814,  which  did  not  direct  at  what  time 
the  bond  should  be  given,  and  which  did  not  expressly  require 
the  appellant  to  give  any  bond  at  all. 

The  judgment  is  reversed  and  the  cause  remanded. 
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.  Those  who  will  be  entitled  to  the  money  arising  from  the  sale  of 
property  may,  if  they  are  cai)able  of  making  au  election,  elect  to  take 
tlie  property  itself  ui  lieu  of  ttie  money. 

.  When  money  is  given  to  one  person  for  life  with  remainder  to  ano- 
ther, tlie  remainderman  cannot  claim  the  benefit  of  contracts  made 
by  the  tenant  for  life  with  the  money. 

.  A.  testator  by  will  devised  certain  real  and  personal  property  to  onfe 
of  his  daughters,  for  her  sole  and  separate  use,  and  at  her  death  to 
be  equally  divided  among  those  of  her  children  who  might  then  be 
living.  He  also  bequeathed  certain  slaves  to  his  wile  during  her 
life,  and  directed  his  executors  to  sell  them  at  her  death,  and  divide 
the  money  arising  from  the  sale  equally  among  his  children,  to  be 
held  by  them  as  the  property  given  to  them  was  held.  After  the 
testator's  death,  by  agreement  between  the  children  and  their  mo- 
ther, the  slaves  were  divided  among  the  children,  they  agreeing  to 
furnish  their  mother  an  annual  support  during  her  life.  The  slaves 
which  were  allotted  to  the  said  daughter  on  the  division  went  into 
the  possession  of  herself  and  her  husband,  and  were  afterwards  sold 
by  her  husband.  After  her  death,  her  children  who  were  minors  at 
the  time  of  the  division,  brought  trover  against  a  remote  purchaser 
from  their  father's  vendee,  for  tlie  recovery  of  the  slaves.    It  was  held, 

1.  That  the  will  of  the  testator  only  conferred  upon  the  plaintiffs  a 
a  legal  title,  alter  their  mother's  death,  to  the  sum  of  money  which 
might  have  been  allotted  to  her,  as  her  share,  on  a  sale  of  the 
slaves. 

2.  That  the  division  did  not  give  them  the  legal  title  to  the  specific, 
slaves  which  were  allotted  to  their  mother,  . 
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Error  to  the  Circuit  Court  of  Marengo.  Tried  before  tli& 
Hon.  Geo.  D.  Shortridge. 

This  was  an  action  of  trover  brought  by  the  plaintiffs  in  error 
•gainst  the  defendants,  for  the  conversion  by  their  intestate  of  a 
negro  man  slave,  alleged  to  be  the  property  of  the  plaintiffs^ 
The  plaintiffs  claimed  under  the  will  of  their  grandfather,  which 
is  set  out  in  the  opinion  of  the  court  at  sufficient  length.  The 
court  charged  the  jury,  that  if  they  beUeved  the  evidence  they 
must  find  for  the  defendants,  and  verdict  and  judgment  were  ac- 
cordingly rendered  for  the  defendants. 

Smith,  for  plaintiffs  in  error : 

1.  Where  property  is  ordered  to  be  sold  and  the  proceeds 
distributed,  only  a  court  of  equity  can  consider  it  done  and  affix 
such  converted  character  upon  the  actual  property;  indeed,  it  ia 
tailed  the  doctrine  of  equitable  conversion. — 2  Lomax  on  Ex. 
169.  la  this  case,  therefore,  the  doctrine  cannot  apply.  Be- 
sides, this  doctrine  only  relates  to  the  transmissibihty  of  the 
property,  and  no  intervention  of  a  court  is  necessary  in  the  ma- 
king au  election,  where  one  can  be  made,  unless  the  elector  be  an 
infant,  &c. — 1  Jar.  on  Wills,  534 ;  2  Lomax  on  Ex.  169,  §  14. 

2.  If  the  doctrine  of  constructive  conversion  could  be  applied, 
and  the  necessity  of  an  election  to  change  its  character,  still 
there  was  such  an  election  by  all  parties  in  interest  as  was  requis- 
ite, and  all  the  parties  mjiking  it  were  competent.  The  females, 
as  to  the  property,  had  a  right  to  act  as  femes  sole,  their  pro- 
perty being  to  their  sole  and  separate  use,  and  their  husbands 
joined  with  them  in  the  election.  Mrs.  Bird's  children  were  the 
only  minors,  and  their  mother  having  died  before  the  termination 
of  the  widow's  life  estate,  was  not  of  course  then  a  survivor,  and 
the  children  taking  through  her  only  therefore  had  no  interest 
whatever.— Burnside  v.  Wall,  9  B.  Mon.  318-29. 

3.  The  life  estate  of  the  widow  was  terminated  as  effectually 
by  the  division,  under  the  circumstances,  as  it  could  have  been 
by  her  death,  and  it  was  so  terminated  for  the  benefit  of  all  in- 
terested.— lb. 

4.  The  only  parties  interested  in  this  doctrine  of  conversion, 
are  the  executor  of  the  testator  and  the  legatees  under  the  will ; 
and  the  most  the  defendant  can  do,  if  he  were  permitted,  would 
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be  to  set  up  an  outstanding  title  in  the  testator's  executor,  now 
extinguished  by  lapse  of  time.  But  he  will  not  be  permitted  to  do 
this,  for  as  to  these  matters  he  is  a  perfect  stranger  and  will  not 
be  heard. — 9  Por.  475. 

5.  Again,  the  defendants  claim  through  the  same  common  ori- 
gin (Dorcas  Broome)  with  the  plaintiffs,  and  their  proof  shows  it, 
and  until  it  appears  they  claim  some  other  way,  they  cannot  de- 
ny the  title  of  that  common  origin,  and  no  title  ever  appears  to 
have  been  in  her,  except  one  which  vests  title  in  the  plaintiffs. 
'^  6.  The  will  gives  a  hfe  estate  in  the  property  in  those  chil- 
dren surviving  at  the  termination  of  the  life  estate  of  the  widow,, 
and  a  contingent  remainder  in  their  children  living  at  her  death,. 
The  possession  of  the  mother  was  therefore  the  possession  of  the 
plaintiffs,  her  children,  to  sustain  the  title  of  plaintiffs  against 
the  defendant's  intestate,who,  after  the  life  estate  of  the  mother 
and  his  refusal  to  deliver,  was  a  wrong-doer  merely. — 13  Ala. 
255.  The  former  suit  (Broome  v.  King,  10  Ala.  819,)  treats 
the  slave  itself  as  the  actual  bequest,  under  the  operation  of  the 
circumstances. 

7.  Curry,  the  defendant's  intestate,  bought  at  his  own  ad- 
ininistration  sale  of  Joseph  Pack,  jr.'s  estate,  and  of  course  only 
bought  Pack's  title,  which  his  administrator,  Curry,  was  bound 
to  know.  Now  Pack  was  one  of  the  legatees  assenting  to  the 
division  and  receiving  his  portion  of  the  property  under  the  will ; 
it  does  not  therefore  lie  in  him  nor  in  his  vendee  to  object  to  such 
ilivision. 

8.  But  if  no  election  was  made,  then  it  was  the  mere  invest- 
ment of  Dorcas  of  the  money  belonging  to  the  plaintiffs  after  her 
death,  in  specific  property,  and  in  respect  to  the  children's  re- 
mainder she  stood  as  trustee  for  them,  and  the  property  will  be 
held  for  the  benefit  of  the  cestuis  que  trusty  and  no  court  will 
deprive  them  of  ratifying  the  investment,  as  they  have  done  by 
this  suit.  They  will  rather  guard  the  property  for  them. — G 
Ala.  404  ;  4  Por.  27;  9  B.  Mon.  320. 

Byrd,  contra: 

1.  The  plaintiffs  show  no  legal  title  and  are  not  therefore  en- 
•4'itled  to  recover  in  this  action. — 9  B.  Mon.  421;  Jar.  on  Wills, 
f.hap.  ''  Election." 

2.  The  will  of  Pack,  under  which  the  plamtiffd  claiiQj  directs 
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that  his  property  be  sold  and  the  money  be  divided  among  his  chil- 
dren, giving  his  daughters  a  life  estate  in  their  share  and  re- 
mainder to  their  children.  Under  these  facts,  the  reniainder- 
inen  have  no  legal  title  to  the  property. — See  same  authorities. 

DARGAN,  C.  J. — The  first  and  the  material  inquiry  in  thiB 
case  is,  does  the  evidence  show  a  legal  title  to  the  slave  in  the 
plaintiffs.  By  the  will  of  Joseph  Pack,  sen.,  certain  property, 
real  and  personal,  was  given  to  Dorcas  Broome,  a  daughter  of 
the  testator,  for  life,  for  her  sole  and  separate  use,  and  after  her 
death  to  be  equally  divided  amongst  the  children  that  should  be 
<dive  at  her  d^ath.  The  testator,  after  making  provision  for  his 
other  children,  bequeathed  the  residue  of  his  property  to  his  wife 
during  her  life,  and  directed  his  executors  to  sell  the  same  at 
her  death  and  divide  the  money  arising  from  such  sale  equally 
amongst  his  children,  to  be  held  by  them  as  the  property  respec^ 
tively  given  them  by  the  will  was  to  be  held.  The  residue  of 
the  testator's  estate,  given  to  his  wife  for  life,  consisted  princi- 
pally of  slaves,  one  of  which  was  Tom,  the  slave  in  controversyC 
Shortly  after  the  death  of  the  testator,  owing  to  the  old  age  c^ 
his  widow,  the  slaves  were  divided  amongst  the  children,  they 
stipulating  to  pay  the  widow,  their  mother,  a  certain  annual  sum 
during  her  life.  Tom,  the  slave  sued  for,  with  some  others,  up- 
on the  division,  fell  to  the  lot  of  Dorcas  Broome.  He  went  into 
her  possession,  or  into  the  possession  of  her  husband,  who  after 
retaining  him  in  possession  for  a  year  or  two,  sold  him.  He  was 
again  sold  and  finally  purchased  by  the  defendant's  intestate. 
At  the  time  of  the  division  alluded  to,  some  of  the  plaintiffs  were 
not  born,  and  none  of  them  of  age.  Mrs.  Broome  is  now  dead, 
and  the  plaintiffs,  except  James  C.  Bradford,  who  married  her 
daughter,  are  her  children.  These  are  the  facts  upon  which 
arises  the  question,  have  the  plaintiffs  shown  a  legal  title  to  the 
slave  1  We  cannot  hesitate  to  say  that  they  have  not.  By  the 
will  of  the  testator,  they  can  make  claim  to  nothing  except  to 
the  sum  of  money  that  should  or  would  have  been  allotted  to 
their  mother,  upon  the  sale  of  that  portion  of  the  testator's  es- 
tate given  to  his  wife  for  life ;  but  through  this  will  they  ob- 
tained no  legal  title  to  any  part  or  portion  of  the  property  itself; 
nor  can  the  division  of  the  slaves  amongst  the  children  of  the 
tefltator  give  to  the  plaintiffs  a  legal  title  to  the  specific  slaves 
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allotted  to  their  mother.  We  do  not  intend  to  deny  the  general 
rule,  that  those  who  v/ill  be  entitled  to  the  money  upon  the  sale 
of  property,  may,  if  they  are  capable  of  making  the  election, 
elect  to  take  the  property  itself  in  lieu  of  the  money ;  and  I  ad- 
mit that  if  the  property  be  personal,  a  party  coming  into  poses- 
sion  of  his  share  would  have  a  legal  title  to  it.  But  I  look  upon 
■the  division  of  the  slaves  as  giving  the  .plaintifts  no  more  or  other 
right  than  if  their  mother  had  received  her  .portion  of  the  mo- 
ney, and  then  purchased  slaves  with  it ;  and  in  such  a  case,  it  is 
certain  that  the  plaintifis  would  not  be  legally  entitled  to  the 
slaves  so  purchased.  Indeed,  it  may  be  well  doubted  whether 
they  could  claim  even  an  equitable  title  to  the  slaves,  in  the  case 
we  have  supposed ;  for  I  do  not  see  why  the  tenant  for  life  of 
money,  who  is  entitled  to  its  possession,  may  not  use  it  as  he 
sees  fit  in  the  purchase  of  .property,  unless  those  in  remainder 
restrain  him  on  the  ground  of  danger  to  their  ulterior  interest ; 
nor  can  I  conceive  hov/  the  remaindermen  can,  even  in  equity, 
claim  the  benefit  of  his  contracts  as  their  own.  The  tenant  for 
life  is  entitled  to  the  use  of  the  money ;  and  if  he  purchases  pro- 
perty with  it,  to  give  the  remaindermen  the  specific  property  and 
not  the  money  Avould  be  to  give  them,  to  some  extent,  the  use 
und  benefit  of  the  money  during  the  life  of  the  tenant  for  life.  In 
the  case  of  Black  v.  liay,  1  Dev.  &  Bat.  Eq.  443,  one  hav- 
ing a  life-time  estate  in  slaves  sold  them,  and  with  the  proceeds 
bought  others  ;  those  in  remainder,  after  the  death  of  the  tenant 
•for  life,  filed  their  bill  to  recover  the  slaves  so  purchased,  on  the 
;:5round  that  they  Were  purchased  with  the  money  to  which  they 
were  entitled  after  the  death  of  the  tenant  for  life.  The  Su- 
preme Court  of  Nortii  Carohua  denied  their  title  to  the  specific 
property,  but  allowed  them  a  lien  on  the  slaves  to  the  extent  of 
flic  money  to  which  they  were  entitled,  in  consequence  of  the 
sale  of  the  slaves  by  the  tenant  for  life.  This  case  shows  that 
those  in  remainder  cannot  claim  tlie  benefit  of  contracts  made  by 
the  tenant  for  life,  )vith  money  to  which  he  was  entitled  until 
his  death.  Tiie  case  of  Palmer  v,  Wakefield,  3  Beav.  227,  iu . 
fffcct  holds  the  same  doctrine. 

It  is  not,  however,  necessary  to  decide,  ih  this  case,  whether 
the  plaintifis  could  claim  the  specific  property  by  bill  in  equity, 
ov  a  lien  upon  it,  in  the  hands  of  a  bona  jidc  purchaser,  for  tiie. 
suit  is  at  law,  and  they  must  show  a  legal  title,  and  this  W4' , 
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are  satisfied  tiiey  have  not  done.  They  only  show  a  legal  title 
under  the  will  of  their,  grandfather  to  a  sum  of  money,  after  the 
death  of  their  mothen;  this  is  a-  legal  debt  against  her  estate. 
and  if  they  would  pursue  propert  y  purchased  with  the  money,  or 
received  in  lieu  of  it,.they  must'resort  to  a  court  of  equity.  They 
cannot  be  permitted  to  recover  the  property  itself  at  law. 

This  view  shows  that  there  is  no  error  in  the  charge  of  the 
court,  and  the  judgment  is  consequently  affirnjed. 


ROY  vs.  SEGRIST  et  als. 

1 .  When  a  will  is  admitted  to  probate  without  notice  baving  been 
given  to  those  who  are  entitled  to  notice,  the  probate  will  be  se; 
aside  on  thei^applicatioa  to  the  court. 

2.  In  such  case  tiie  party  who  was  entitled  to  notice  may  propound 
bis  interest  to  the  court  by  petiiion.  and  lie  made  a  party  to  the  pro- 
ceedings so  as  to  sue  out  a  writ  of  crror^ 

3.  The  widow  and  ne.Kt  of  kin  of  a  decedent.are  entitled  to  notice  of 
an  application  to  admit  his  will  to  prol)are.  The  disjunctive  cou- 
jnnciion  "  or,"'  as  used  in  the  statute,  (Clay's  Dig.  303,  §  34.)  is  a  mis- 
print for  "a?!^." 

Error  to  the  Court  of  Probate  of  Macon. 

Jacob  Roy,  an  infant,  by  his  next  friend,  petitioned  the 
Court  of  Probate  to  set  aside  the  probate  of  the  last  will  and 
testament  of  his  grand  father,  Jacob  Segrist,  deceased,  alle- 
ging that  he  was  one  of  the  testator's  heirs  at  law,  and  that  no- 
tice had  not  been  given  to  him  of  the  application  to  admit  the 
will  to  probate.  The  executors  appeared  and  opposed  the  pe- 
tition. The  court  refused  to  set  aside  the  probato,  but  allowed 
the  petitioner  to  be  made  a  party  to  the  proceedings  previously 
had,  and  he  now  sues  out  a  writ  of  error. 

Seaborn  Williams  and  Belser  &  Harris,  for  plaintifl': 
1.  We  assume  that  it  was  the  duty,  under  the  law,  of  the  ex- 
ecutors, when  they  oflfered  the  will  for  probate,  to  propound  tbf 
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"will  in  writing,  with  the  facts  necessary  to  make  it  a  valid  will, 
and  in  the  same  writing  to  set  forth  and  disclose  the  names  of 
those  entitled  to  participate  in  the  estate  under  the  statute  of  dis- 
tribution, as  Avell  as  those  provided  for  in  the  will,  and  to  sjtate 
which  of  them  are  of  full  age,  and  which  minors.  In  this  mode 
of  procedure  the  cause  of  action  is  distinctly  set  out,  and  the 
names  and  ages  of  defendants  are  given  to  the  court.  It  is  like 
the  commencement  of  any  other  suit,  and  should  be  subject  to 
the  same  rules.  It  would  then  be  the  duty  of  the  court  to  order 
citations  to  all  living  within  the  jurisdiction  of  the  court,  and  to 
appoint  guardians  ad  litems  for  the  minors.  To  such  a  mode  of 
procedure  no  objection  could  be  urged.  The  courts  have  not 
said  that  the  omission  to  do  this  would  be  error,  but  have  said  it 
is  the  most  convenient  mode  of  practice,  and  have,  in  quite  clear 
language,  intimated  that  this  should  be  done. 

2.  When  this  is  omitted,  it  is  within  the  power  of  the  court, 
when  the  fact  is  brought  to  its  notice  at  an  early  stage  of  the 
proceedings,  to  open  and  set  aside  a  judgment,  and  allow  the 
minor  to  be  made  a  party  to  contest  the  will.  If  in  the  power, 
it  may  be  that  it  has  the  discretion  to  open  the  judgment  or  not. 
It  is  imperative  on  the  court,  in  a  case  like  the  present,  and  not 
matter  of  discretion ;  and  fi'om  the  facts  set  out  in  the  judgment 
on  the  petition,  it  sufficiently  appears  that  the  judgment  should 
have  been  opened  ;  the  necessity  of  the  case  is  sufficiently  shown. 
And  it  is  no  reason  to  the  contrary  that  the  statute  gives  a  rem- 
edy in  equity. 

The  statute  requires  notice  to  the  widow  or  next  of  kin.  It  is 
contended,  on  the  other  side,  that  the  meaning  of  this  statute  is, 
that  where  there  is  a  widow,  she  alone  is  entitled  to  notice  ;  if 
ao  widow,  then  the  next  of  kin,  If  this  is  the  meaning  of  the 
statute,  it  is  unmeaning.  A  widow  can  get  rid  of  the  effect  of  a 
will  by  a  mere  dissent  from  it,  whilst  the  next  of  kin  are  given 
the  right  by  law  to  contest.  We  insist  that  in  this  place  "  or" 
means  "  and,"  and  in  this  way  we  get  at  the  true  meaning  of 
the  act  alluded  to.  W^c  go  further,  and  say,  that  unless  tho 
statute  declared,  in  unmistakable  words,  that  the  next  of  kin 
thould  not  have  notice,  the  next  of  kin  would  be  entitled,  and 
more  especially  a  minor. — Hill  v.  Hill,  6  Ala.  166 ;  Shields  v. 
Alston,  4  ib.  218  ;  Watson  v.  May,  8  ib.  177  ;  Acts  of  1819- 
'50,  26,  §8;  Singleton  r.  Singleton,  8  B.  Mun.  310 j  5  Sai. 
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6  M.  82 ;  Bothwell  v.  Hamilton,  8  Ala.  464 ;  Boyet  v.  Kerr, 

7  ib.  15 ;  Lee  v.  Browning,  15  ib.  496  ;  Hilliard  v.  Benford,  10 
ib.  985 ;  Wilson  v.  Wilson,  at  June  Term,  1850;  Savage  v. 
B.Miluun,  11  Ala.  55;  Harrison  v.  Harrison,  9  ib.  179. 

C1.0PTON  &.  LiGOX,  contra: 

All  that  the  statute  requires  is  that  the  ■widow  *'or"  next  of 
kin,  either,  should  be  summoned.  This  construction  is  support- 
ed by  the  following  considerations  : 

1.  The  words  '''•  widow  or  next  of  kin"  are  the  identical  words 
used  in  the  statute  regulating  the  grant  of  letters  of  administra- 
tion.— Clay's  Dig.  220,  §  1.  This  latter  statute  was  copied 
i'vpva  the  English  statute  on  the  same  subject,  and  when  using 
those  words,  the  Legislature  intended  the  same  construction  to 
1)6  given  to  them  which  had  always  been  done.  As  to  the  con- 
struction of  this  statute,  see  2  Stephens'  Nisi  Prius,  1871  ; 
Fawtry  v.  Fawtry,  1  Salkeld  36,  where  it  is  ruled  that  letters 
of  administration  may  be  granted  either  to  the  widow  or  next  cf 
kin,  or  both,  at  the  election  of  the  ordinarj'.  This  view  is  alsa 
supported  by  the  fact  that  the  same  necessity  for  citation  exists 
on  the  application,  either  "for  the  probate  of  any  will,"  or  for 
letters  of  administration,  (Clay's  Dig.  203,  §  34,)  showing  that 
the  Legislature  had  in  contemplation,  at  the  time  of  the  passage 
of  the  statute  now  under  consideration,  the  prior  act  of  180G, 
regulating  the  gi'ant  of  administration ;  and  therefore,  where 
the  same  words  were  used,  intended  the  same  construction  to  bo 
given  to  them  in  both  acts.  Certainly  it  cannot  be  contended 
that  it  is  necessary  to  give  notice  of  an  application  for  letters  of 
administration  to  minor  grand  children  when  there  were  survi- 
ving children,  or  that  guardians  ad  litem  should  be  appointed. 
Tf  it  is  not  necessary  in  the  case  of  an  application  for  letters  of 
admuiistration,  it  cannot  be  upon  an  application  for  the  probate 
uf  a  will,  both  being  governed  by  the  same  statute. 

2.  The  language  of  the  statute  in  the  matter  of  nuncupative 
Nvills  is  different;  the  word  "  and"  is  used  instead  of  ^  or,"  these 
Vills  being  regarded  with  less  favor  by  the  laAV. — Clay's  Dig., 
37  ,.§3. 

3.  The  mcamng  of  a  stattite  is  educed  by  the  same  rules  of 
construction  as  of  any  other  instrument.  Prima  Jacic,  it  is  un- 
derstood to  mciin  wh.at  its  langiiage  imports,  and  the  word  "or" 
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IS  never  taken  to  mean  "  and,"  unless  the  literal  construction  is 
insensible,  or  the  statute  would  be  void  for  uncertainty. — Mc- 
Grawv.  Davenport,  6  Por.  332;  Hilliard  &  Wife  v.  Buford's 
Heirs,  &c.,  10  Ala.  997,  dissenting  opinion  by  Justice  Onnond, 
and  cases  cited  by  him;  Stephens'  Commentaries  732  and  627  ; 
Bartlett  &  Warring  v.  Morris,  9  Por.  268. 

4.  No  injury  accrues  to  the  heirs  by  a  failure  to  give  notice, 
as  they  can  contest  the  validity  of  the  •will  by  a  bill  in  chancery. 
— Clay's  Dig.  598,  §  15.  And  the  probate  of  a  will  in  the  Pro- 
bate Court  is  not  prima  facie  evidence  in  a  contest  in  the  Chan- 
cery Court. — Johnson  v.  Glascock,  2  Ala.  234. 

5.  At  common  law  a  will  was  probated  in  the  common  form, 
and  in  the  solemn  form.  In  the  common  form  no  citation  was 
necessary. — 1  W'ms.  on  Exr's.  188.  The  probate  in  the  Chan- 
cery Court  is  given  in  lieu  of  the  solemn  form  at  common  law. — 
Johnson  v.  Glascock,  2  Ala.  234.  This  statute  is  an  innovation 
of  the  common  law,  and  must  be  construed  strictly. — Lock  v.  Mil- 
ler, 3  Stew.  &  P.  13.  Nothing  more  is  required  to  be  done 
by  this  statute  than  a  strict  construction  of  the  same  requires. 

6.  In  none  of  the  decisions  of  this  court  concerning  this  stat- 
ute did  the  testator  leave  a  widow,  and  in  that  respect  the  facts 
of  all  of  them  differ  materiall}^  from  this  case. 

CHILTON,  J. — We  entertain  no  doubt  upon  the  point  mado 
by  tlie  counsel  for  the  plaintiflF  in  error,  that  it  was  the  duty  of 
the  Judge  of  Probate,  if  the  will  was  admitted  to  be  proved  in 
the  absence  of  notice  to  the  next  of  kin,  to  set  aside  such  pro- 
bate upon  the  application  of  any  one  of  such  kin,  provided  the 
law  requires  them  to  be  notified. — Hill  v.  Hill,  6  Ala.  166-8-9  ; 
Shields  v.  Alston,  4  ib.  218;  5  Sme.  &  M.  82.  Such  is  the 
constant  practice  of  the  Ecclesiastical  Courts  of  England.  It 
is  also  settled,  that  the  next  of  kin,  if  entitled  to  notice,  may 
come  by  his  petition  into  the  Probate  Court,  propound  his  interest 
and  be  made  a  party  so  as  to  sue  out  a  writ  of  error. — 9  Ala.  177  ; 
15  ib.  495.  So  that  the  only  question  involved  in  this  case,  about 
which  we  could  have  any  difficulty,  relates  to  the  construction 
f)f  the  8th  section  of  the  act  of  1821,  as  printed  in  Clay's  Dig., 
p.  303,  §  34,  which  requires  the  clerk  to  issue  citation,  that  the 
sheriff  may  aummonthe  widow  or  next  of  kin  to  contest  the  ap- 
plication fpr  probate  of  the  will,  &c. 


Wt  ALABAMA. 


Carter  &  Wife  et  nls.  v.  Balfour's  Adm'r. 


Were  vre  required  to  construe  this  statute,  as  above  stated  in 
the  disjunctive  form,  with  regard  to  notice,  we  should  he 
strongly  inclined  to  hold  against  the  letter,  that  the  will  of  the 
Legislature,  as.  deducible  from  the  body  of  our  acts  relating  to 
this  subject,  and  in  consonance  with  their  true  sense  and  reason y 
was,  that  both  the  widow  and  next  of  kin,  being  interested  in  the 
estate,  should  be  notified  of  the  application  to  prove  the  will 
which  makes  a  disposition  of  such  estate. — Easton  v.  Studd,  2 
Plowd.  459,  and  note  465. 

But  it  is  unnecessary  to  go  into  this  question,  since  the  word 
"  or"  in  the  statute  as  copied  in  Clay's  Digest  is  a  misprint. 
The  statute  reads,  "  the  clerk  shall  isstie  a  citation  requiring  the 
sheriff  to  summon  the  widow  and  next  of  kin,"  &c, — See  the 
whole  act  correctly  set  out  in  Toulmin's  Digest  of  the  Laws  of 
Ala.,  p.  191  to  200.  It  has  moreover  been  held  by  this  court 
that  notice  of  the  application  for  proving  the  will  must  be  given 
to  the  next  of  kin,  if  residing  in  this  State,  and  that  this  is  re- 
quired  by  "  the  express  language  of  the  statute."^ — Lee  v* 
Browning,  15  Ala.  496 ;  Shields  v.  Alston,  4  ib.  252^ 

Let  the  decree  of  the  Probate  Court  be  reversed  and  the  cause 
remanded  for  further  proceedings. 


CARTER  &  WIFE  et  als.  vs.  BALFOUR'S  ADM'R. 

1.  A  bill  is  not  multifarious  which  is  filed  by  a  sinple  complainant  as 
administrator  cum  (estainentoaimexouh  wo  estates  wliii;h  are  so  blended 
and  so  nearly  the  same  that  it  is  necessary  to  proceed  under  both 
wills  at  the  same  time,  and  which  asks  the  direction  of  ihe  court,  for 
the  eoniplainanrs  protection,  in  the  consiruclion  of  the  wills,  ihe  dis- 
tribution and  administration  of  the  estates,  the  establishment  of  cer- 
tain charitable  bequests  contained  in  one  of  the  wills,  the  marshall- 
ing of  the  assets,  and.  contingently,  contribution  from  the  legatees 
for  the  payment  of  debts. 

2.  To  such  a  bill  all  persons  interested  in  the  two  estates,  either 
as  legatees  or  distributees,  are  proper  parlies  defendants. 

3.  When  a  pecuniary  legacy,  bequeathed  to  children  who  die  during 
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infancy  leaving  no  issue,  brotliers  or  sisters,  is  received  by  their  fa- 
ther after  their  death,  his  title  is  prima  facie  good,  and  requires  no 
action  of  the  court  to  settle  it;  and  therefore  the  personal  represen- 
tative of  tlie  infants  is  iiot  a  neceisttiry  party  to  a  bill  filed  by  their 
fathers  administrator,  asking  the  directiou  of  the  court  in  the  con- 
struction of  his  will,  the  establishment  of  certain  charitable  bequests 
created  by  it,  the  marsliatling  of  the  assets,  distributiou  of  the  es- 
tate, &c. 

'4.  A  clanse  of  a  will  in  theSG  words,  viz:  '•*  After  my  debts  are  paid,  the 
remamd'r  of  my  property  ofw/iatever  kind  or  nature,  I  give  and  bequeath 
to  my  beloved  wife,"'  fiic  does  not  confiict  with,  or  destroy  a  pre- 
ceduig  cluuse  containing  a  bequest  to  certain  benevolent  societies. 
-The  word  ^- remainder' m  the  subsequent  clause  must  be  construed 
to  mean  the  residue  of  the  testator's  estate  after  deducting  the  pre- 
vious bequests  and  paynig  debts. 

5.  In  such  case,  the  wife  takes  the  whole  estate  charged  with  the  pay- 
ment of  the  charitable  bequests  at  her  death. 

b'.  A  bequest  to  -'the  Baptist  Societies  for  Foreign  and  Domestic  Missions, 
and  the  American  and  Foreign  Bible  Society,"  is  valid  andsUtliciently 
specitic;  and  if  societies  can  be  found,  wluch  were  organized  and 
known  l)y  those  naines  at  the  time  of  the  testator's  death,  they  will 
be  considered  the  societies  referred  to  in  the  will,  and  capable  of 
taking  the  bequest, whether  iucorporated  or  not. 

7.  But  if  such  societies  did  not  exist  at  the  time  of  the  testator's  death, 
or  cannot  now  be  found,  the  bequests  must  be  considered  and  di.^.- 
posed  of  as  lapsed  legacies.  The  ductnne  of  cypres,  as  applied  to  be- 
quests to  charitable  uses,  is  not  recognized  in  ibis  State. 

8.  The  court  of  chancery  has  jurisdiction  over  bequests  to  charitable 
uses  by  virtue  of  us  original  coiriiiion  law  powers,  without  claiming 
pierogative  powers,  or  luvoUing  the  aid  oi  the  statute  of  43  Elizabeth. 

9.  Whether  the  statute  of  43  Ehz.  is  in  force  in  this  State— Qijeric'? 

10.  i<  see/«.5,  that  English  statutes  passed  before  the  emigration  of  our 
ancestors  to  America,  which  ».veie  applicable  to  our  situalion,  and 
not  inconsistent  with  our  institutions  and  government,  constitute  a 
part  of  ti\e  common  law,  and  are  in  force  (unless  repealed,)  in  all 
the  Slates  of  the  Union. 

11.  When  a  testator  bequeathes  the  whole  of  his  estate,  after  the  pay- 
ment of  his  debts,  to  his  wife,  charged  with  the  payment,  at  her 
death,  of  a  pecuniary  legacy  to  certain  charitable  societies,  and  the 
wife  aherwards  by  her  will  disposes  of  the  whole  persoiuil  estate  in 
.specihc  legacies,  and  leaves  the  real  estate  undisposed  of,  the  real 
estate 'must  first  be  subjected  to  the  payment  of  the  debts  and  chari- 
table bequests. 
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Error  to  the  Chancery  Court  of  Talladega.     Tried  before  • 
the  Hon.  D.  G.  Ligon. 

Tins  bill  was  filed  bj  William  McPherson,  as  administrator 
of  the  respective  estates  of  John  0.  Balfour  and  his  wife  Rcgina 
Balfour,  against  all  those  who  were  interested  in  the  two  estates, . 
either  as  legatees  or  distributees.  It  alleges  that  John  0.  Bal- 
four died  in  Talladega  county  in  January,  1843,  after  having 
executed  his  last  will  and  testament ;  which  was  duly  admitted 
to  probate  after  his  death.  The  clauses  of  the  will  which  are 
involved  in  the  questions  presented  by  the  case  are  in  these  words: 

"  Item. — I  give  to  my  sister,  Emily  J.  Balfour,  a  life  right 
in  my  negro  boy  Mike ;  also  such  articles  as  she  and  my  wife 
may  agree  upon,  to  the  value  of  one  hundred  dollars. 

"  Item. — I  give  one  thousand  dollars,  to  be  paid  at  my  wife's 
death,  and  to  be  divided  in  equal  proportions  betwixt  the  follow- 
ing Benevolent  Societies,  viz :  the  Baptist  Societies  for  Foreign 
and  Domestic  Missions,  and  the  American  and  Foreign  Bible 
Societies  ;  and  at  my  sister  Emily's  death,  if  the  boy  Mike  giveii 
to  her  during  her  life-time  be  alive,  he  shall  be  sold  lo  the  best 
advantage,  and  the  proceeds  of  the  sale  equally  divided  between 
the  societies  above  named. 

"  After  my  debts  are  paid,  the  remainder  of  my  property  of 
whatever  kind  or  nature,  I  give  and  bequeath  to  my  beloved 
wife,  Regina  Balfour,  including  the  land  whereon  I  now  live,*' 
&c.  (describing  it.) 

"I  appoint  my  wife  sole  executrix  of  this  my  last  will  andi 
testament,"  &c. 

After  the  testator's  death,  said  Regina  took  possession  of  nW 
his  estate,  both  real  and  personal,  but  never  qualified  as  execu- 
trix or  adminis-tratrix.  In  June,  1843,  she  also  died,  after  hav- 
ing made  her  last  will  and  testament,  which  was  only  attested' 
by  two  witnesses.  Letters  of  administration  cvtn  testamento 
annexo  on  the  estates  of  said  Regina  and  John  0.  were  granted 
to  complainant,  and  he  files  this  bill  asking  the  direction  of  the 
•court  in  the  construction  of  the  will  of  John  O.  Balfour,  the  dis- 
tribution of  the  two  estates,  the  marshalling  of  assets  between 
them,  and,  contingently,  contribution  from  the  legatees  for  tho 
jtayment  of  debts.     The  bill  further  alleges,  that  in  1840,  Rich- 


JUNE  TERM,  1851.  81T 

Carter  &  Wife  et  als.  v.  Ba^fonr"s  Adm'r. 

ard  Wilkes,  of  South  Carolina,  who  was  the  father  of  said  Re- 
gina,  died,  having  bequeathed  by  his  last  will  and  testament  the  ■ 
sum  of  $1500  each  to  Theodore  Balfour  and  Alice  Balfour,  in- 
fant children  of  said  John  0.  and  Regina,  which  he  directed- 
should  be  invested  in  real  estate,  in  Avhich  said  Regina  should 
have  a  life-estate ;  that  he  also  bequeathed  to  said  two  children,, 
two  negroes,  Moses  and  Hizekiah,  the  profits  of  whose  labor 
yaid  Regina  was  also  to  enjoy  during  her  life;  that  the  testamen- 
tary guardian  appointed  for  the  children  never  qualified ;  thaf 
both  the  children  died  in  infancy  leaving  no  issue,  brothers  or 
sisters;  that  said  two  negroes  were  delivered  to  John  0.  Bal- 
four by  the  executors  of  said  Wilkes,  and  were  afterwards  spe- 
cifically bequeathed  by  said  Regina  in  her  will ;  that  the  pecu- 
niary legacies  were  never  invested  in  landed  estate,  but  a  por- 
tion thereof  ($1350)  was  paid  to  John  0.  in  his  life-time;  that 
the  executors  of  Wilkes  refuse  to  pay  the  balance  to  complain- 
ant, insisting  that  it  is  to  be  regarded  as  real  estate,  and  there- 
fore descends  to  the  heirs  at  law,  instead  of  the  personal  repre  • 
sentatives.  The  bill  charges  that  the  real  estate  which  was 
dev^ised  by  said  John  O.  to  Regina,  and  which  did  not  pass  by 
her  will  on  acc(  unt  of  its  defective  attestation,  is  first  subject  k* 
the  payment  of  the  debts  of  said  J^hn  O.  and  Regina,  and  the 
uforesaid  pecunia,ry  legacies,  and  if  it  is  insufficient,  that  the- 
legacies  must  abate.  The  bill  prays  that  "  all  parties  inte- 
rested in  the  respective  estates  and  wills  both  as  heirs  and  dis- 
tributees," may  be  made  defendants,  and  also  the  charitable  so- 
cieties named  in  said  will,  when  found.  The  bill  also  prays,  that 
if  such  societies  as  those  named  in  the  will  cannot  be  found,  thcj* 
the  legacy  to  them  may  be  distributed  among  such  other  incor- 
porated societies  as  are  most  nearly  allied  in  their  organization.- 
objects  and  designs  to  those  named  in  the  will. 

I'he  defendants  demurrCcl  to  the  bill,  for  multifariousness,  for 
misjoinder  of  complainants,  for  want  of  proper  parties  defend- 
ants, and  for  want  of  equity,  but  their  demurrer  was  overruled.- 
In  ihe'iY  answers  they  admit  most  of  the  material  allegations  of 
the  bill,  but  they  insist  that- the  legacies  to  the  charitable  socie- 
ties are  void,  and  that- the  residuary  personal  estate  is  the  pro- 
per fund  for  the  pa»ymentf  of  the  debts- of  said  John  0.  Balfour.. 

The  chancellor  ordered  a  reference  to  the  master  to  ascertain 
the  state  of  accounts  between  the  two  estates,  the  amount  of  »«- 
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sots  and  debts  of  each,  &c.   .By  final  decree  he  declared,  that 

.AS  to  the  bequests,  to  the  charitable  societies,  it  vi&s  the  duty  of 
the  court  to  establish  them,  and  to  appoint  a  trustee  who  might 

rJiold  the  fund  for  their  benefit,,  if  they  could  be  found  in  a  rea- 
sonable time;  that  the  real  estate,  bequeathed  by. John  O.  Bal- 
four to  said  Regina'.and  undisposed  of  by  her  will,  must  first  be 
subjected  to  the  payment  of  debts  and  the  charitable  bequest, 

;  and  that  the  specific  legacies*  could  not  abate  until  it  was  ex- 
hau.-^ted;  that  the  legacies  bequeathed  by  Wilkes  to  Theodore 
and  Alice,  so  far  as.  the  same  bad  been  received  by  John  0.  Bal- 
four and  used  by  hire,  must  be  regarded  as  personal  estate;  that 
the  balance  remaining  in  the  haftds  of  the  executors -was  out -of 
the  jurisdiction  of  the  court,  and  would  pass,  as  real  estate^  to 
the  heirs  at  law  of  Mrs.  Balfour  under  the  statute  law  of  South 
Carolina.     The  legacy  of  $1000  to  the  charitable  societies  was 

.  ordered  to  be  paid  into  court. 
The  errors  assigned  are, 

1.  The  overruling  of  the  den&irrer ; 

2.  The  establishment  of  the  charitable  bequests  ; 

3.  Charging  the  real  estate  with  the  payment  of  the  debts 
and  charities ; 

4.  Decreeing  that  the  portion  of  the  legacy  bequeathed  by 
■  Wilkes  to  Theodore  and  Alice? Balfour  which  was  received  by 

their  father,  was  personal  estate  ; 

5.  Decreeing  thet  the  balance  of  said  legacy  was  real  estate, 
;  and  not  subject  to  the  debts  a»d  charitable  bequests; 

6.  Rendering  a  final  decree  without  the  presence  of  the  per- 
sonal representative  of  said  Theodore  and  Alice  Balfour. 

,1  White  &  Parsons,  and  Woodward,  for  plaintiffs  in  error  : 
1.  The  bill  is  multifarious.  It  asks  the  court  to  establish  the 
bequest  to  the  charitable  societies,  and  administer  it  according 
to  the  doctrine  of  cy/jre^;  to  direct  the  complainant. in  its  ad- 
ministration ;  to  compel  contribution  among  the  legatees;  and  to 
make  the  executors  of  Wilkes  account  Avith  complainant. — 9  Ala. 
;>51.  If  complainant  was  entitled  to  recover  the  fund  in  the 
hands  of  Wilkes'  executors,  he  could  on]j  sue  in-.the  Court  of 
Ordinary  or  the  Circuit  Court  of  South  .Carolina.;  ..fi-nd  there  is 
no  coimection  between  that  part  of  the  bill  and  the  establishment 
.-of  thccbarity,  or^-contribution-iamong  the  legatees. — 8  Ala. 694.. 
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2o  There  is  a  misjoinder  of  complainants.  Regina  Balfom* 
having  never  qualified  as  administratrix  of  John  0.,  all  the  pro- 
perty belonged  to  his  estate.  Therefore  the  complainant,  as  ad- 
ministrator of  Regina,  cither  had  no  interest  at  all  in  it,  or,  if 
he  had  any  interest,  it  was  in  conflict  with  tlie  charitable  be- 
quest. A  party  having  an  interest  as  oomplainant  may  some- 
times be  joined  as  defendant,  but  the  i-dea  of  joining  a  party  as 
.^complainant,  whose  interest  conflicts  with  every  ■prayer  in  the 
bill,  is  an  anomaly  in  pleading. 

3.  The  personal  representatives  of  Theodore  and  Alice  Bal- 
four shoald  have  been  brought  before  the  court,  and  the  bill  ia 
defective  without  them.  The  bill  involves  litigation  respecting 
property  which  was  theirs,  and  there  can  be  no  decree  unless 
they  are  represented.  For  this  error  the  decree  should  be  re- 
versed.—16  Ala.  629., 

4.  The  bill  is  defective  in  not  ^showing  property  in  John  0. 
sufficient  to  satisfy  the  charitable  bequests.  The  two  negroes 
bequeathed  by  Wilkes  to  Theodore  and  Alice  cannot  be  appro- 
priated to  this  charity  for  want  of  their  administrators ;  and  the 
real  estate  particularly  mentioned  in  the  will  is  by  it  specifically 
devised  to  Regina,  and  therefore  not  liable  to  the  charity. — 10 
Gill  &  Johns.  US',  2  Brock's  R.  185;  3  Munf.  514;  6  ib.  87; 
7  Paige,  421 ;  2  Jar.  on  Wills,  529. 

5.  The  bill  is  also  defective  in  not  alleging  that  the  property 
sold  by  the  complainant  was  insufficient  to  pay  the  charities  and 
the  debts  cf  John  0.  &lone.  It  does  allege  that  the  proceeds 
were  not  enough  to  pay  .the  debts  of  both  john  O.  and  Regina, 
but  this  is  not  sufficient;  €or  the  complainant  had  no  right  to 
apply  the  Hioney  to  the  payment  of  Regina's  debts,  and  if  he 
has  done  s©  he  cannot  ask  the  aid  of  this  court ;  and  if  he  has 
not  thus  £^^)plied  the  funds,  he  cannot  ask  this  court  to  abate  the 
legacies  of  one  estate  for  the  purpose  of  paying  its  debts  and 
establishing  a  charitable  bequest  of  another. 

6.  But  it  is  contended,  that  the  bill  was  rightfully  retained  to 
establish  the  charitable  bequests,  if  for  no  other  purpose.  There 
is  nothing  in  the  bill  to  show  that  the  charity  was  resisted  by 
iiny  of  the  legatees,  and  therefore  there  was  no  necessity  to  call 
in  the  aid  of  chancery.     But  the  bequest  itself  is  void. 

1.  Because  it  is  repugnant  to  the  last  clause  of  the  will,  whicli 
gives -"the  remainder"''  of  the  estate,  after  the  payment  of  , the 
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testator's  debts,  to  his  wife,  Ref^iha.  The  language  of  the  res- 
iduary clause,  "  the  remainder  of  my  property  of  whatever  kin<i 
or  nature,"  has  the  U'gal  effect  of  conveying  the  absolute  pro- 
perty to  tlio  devisee — (1  Kent's  Com.  535,  (5th  edit.;)  2  Jar.  oi» 
Wills,  190 ;)  and  such  was  the  testator's  manifest  intention.  But 
if  this  betjuest  of  ^1000  is  supported,  it  is  an  incumbrance  hang- 
ing over  the  whole  estate,  and  reducing  the  absolute  property  in 
the  d<3visee  to  a  mere  life  estate.  It  is  a  charge  upon  the  estate, 
and  not  upon  the  person.  It  is  settled  too,  that  when  a  devisee 
is  directed  to  pay  debts,  he  takes  the  fee ;  otherwise  the  mere 
life  estate  might  not  remunerate  him  for  the  debts  which  he 
pays.— 10  Wheat.  2B1 ;  24  Pick,  129;  2  McCord's  Ch.  177- 
The  residuary  clause  then  conflicts  with  any  legacy  which  would 
convert  the  devisee's  interest  into  a  life  estate. — 16  Ala.  184  ;  1 
Jar.  411. 

2.  Because  our  courts  of  chancery  have  no  jurisdiction  to  es- 
tablish charitable  bequests,  when  there  is  no  person  in  esse  to 
take,  no  trustee  appointed,  and  the  charity  is  of  an  indtfinite 
nature.  'I'he  American  cases  which  affirm  the  doctrine  of  the 
equitable  jurisdiction  of  courts  of  chancery  over  charitable  be- 
quests, are  17  Serg.  &  R.  88 ;  4  Dana,  357;  9  Cow.  437;  7 
Verm.  241 ;  24  Pick.  152 ;  but  none  of  these  cases  go  to  the 
extent  necessary  to  maintain  the  bequest  in  this  case.  Here 
there  is  no  trustee,  no  person,  natural  or  artificial,  capable  of 
taking,  and  the  charity  is  of  an  indefinite  nature^  Tiie  proof 
fails  to  show  that  there  are  any  such  associations  as  tliose  named 
in  the  will,  and  the  bill  invokes  the  doctrine  of  pj^/jr^^. 

Of  the  American'  authorities  above  referred  to,  tAvo  of  the 
States,  Massachusetts  and  Kentucky,  place  the  doctrine  upon 
the  statute,  43  Elizabeth,  Avliich  they  recognize.  But  even  in 
Kentucky  the  doctrine  of  cypres  is  repudiated.  North  Carolina 
too  has  decided  in  favor  of  the  jurisdiction,  but  it  is  upon  the 
authority  of  43  Eliz.y  and  the  doctrine  of  cypres  is  not  carried 
out.— 1  Hawks'  9(3;  1  Dev.  Ch,  276;  2  Ired.  Eq.  255.  On  the 
other  hand,  Maryland,  Virginia  and  Connecticut  have  decided 
against  the  original  jurisdiction  of  chancery  O'ver  charities- — 5 
Har.  &  Johns.  392 ;  3  Leigh,  450;  4  ib,  327;  3  Peters'  484 ;  6 
Conn.  293.  The  case  of  Vidal  v.  Mayoi;  of  Philadelphia,  (2 
Howard,  128,)  is  no  authority  to  support  this  bequest,  for  hi 
that  case  there  was  a  corporation  capable  of  taiking.;.  and  that 
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distinguishes  the  case  from  3  Peters'  484,  where  a  bequest  pre- 
cisely analogous  to  this  -was  held  void.  The  preponderance  of 
American  authority  is  clearly  opposed  to  the  doctrine  of  equita- 
ble jurisdiction  of  such  cases. 

7.  But  if  chancery  has  jurisdiction,  the  Attorney  General  Avas 
a  necessary  party. — 1  Dan.  Ch.  Pr.  172;  1  Eng.  Ch.  R.  21;  4 
Viner's  Ab.500.  If  it  is  said  that  the  Attorney  General  is  only 
a  necessary  party  in  England  as  the  representative  of  the  King, 
end  therefore  an  unnecessary  party  here,  then  the  court  loses  its 
jurisdiction ;  for  the  King  is  the  source  of  the  jurisdiction  of 
chancery  over  charities. — Jeremy's  Eq.  PL  2o4;  2  Vern.  342. 

8.  But  if  the  charity  was  good,  and  the  jurisdiction  of  the 
court  over  charities  admitted,  still  the  eourt  cannot,  and  will 
not  undertake  to  supervise  a  charity  to  be  administered  by  a 
trustee  which,  if  any  where,  is  in  the  State  of  New  York,  as  the 
bill  itself  shows. — 2  Roper  on  Leg,  147. 

COLEx\IAN,  J.— John  0.  Balfour,  late  of  Talladega  Coun- 
ty,  departed  this  life  in  January,  1843,  leaving  his  will,  so  much 
ivhereof  as  it  is  material  to  consider  is  in  these  words,  viz. : 

"■  Item  :  I  give  to  my  sister  Emily  J.  Balfour,  a  life  right  in 
ray  negro  boy  Mike,  also,  such  articles  as  she  and  my  wife  may 
•agree  upon  to  the  value  of  $100. 

Item :  I  give  ^1000  to  be  paid  at  my  wife's  death,  and  to  be 
divided  in  equal  proportions,  betwixt  the  following  benevolent 
societies,  viz- :  The  Baptist  Societies  for  Foreign  and  Domestic 
Missions,  and  the  American  and  Foreign  Bible  Society  ;  and  at 
>ay  sister  Emily's  death,  if  the  boy  Mike,  given  to  her  during 
her  lifetime,  be  alive^  he  shall  be  sold  to  the  best  advantage,  and 
the  proceeds  of  sale  equally  divided  between  the  eocieties  above 
named. 

After  my  debts  are  paid,  the  remainder  of  my  property,  of 
whatever  kind  or  nature,  I  give  and  bequeath  to  my  beloved  wife, 
Regina  Balfour,  including  the  lands  whereon  I  now  live,  &c. 

I  appoint  my  wife  sole  executrix  of  this  my  last  will  and  testa- 
rnent,"  &c. 

Regina  Balfour,  after  taking  possession  of  all  the  estate  of 
John  O.  Balfour,  but  previous  to  any  probate  of  his  will,  died  in 
June,  1843,  leaving  her  last  will,  by  which  she  disposed  of  all 
her  estate.     Her  will  being  attested  by  xjuly  two  witnesses,  wais 
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good  only  as  to  the  personalty  therein  bequeathed,  and  void  aa 
to  the  real  estate.  After  the  death  of  Regina  Balfour,  both  of 
the  "wills  vrere  admitted  to  probate  in  the  County  Court  of  Tal- 
ladega County,  and  letters  of  administration,  with  the  wills  an- 
nexed, on  both  estates,  were  granted  to  William  McPherson. 
By  him  this  bill  was  subsequently  filed,  asking  the  aid  and  direc- 
tions of  the  court  in  the  execution  of  the  trusts  created  by  the 
wills.  .' 

The  bill  is  demurred  to,  first,  for  alleged  multifariousness 
and  misjoinder  of  defendants. 

The  object  of  the  bill  is  to  ask  the  court  fo  place  a  construc- 
tion on  the  wills,  to  decide  on  the  validity  of  the  bequests,  to  di- 
rect the  marshalUng  of  the  assets  of  the  estate,  and  contingent- 
ly, to  require  contribution  from  the  legatees,  if  necessary,  to  pay 
the  debts  of  the  estate.  With  this  view,  I  think  the  bill  of  the 
complainant  properly  made  a  full  disclosure  of  all  the  facts  con- 
nected with  the  case,  and  made  all  the  persons  interested  in  the 
estate,  parties  defendants. 

Secondly,  formisjoinderof  complainants,  alleging  that  the  com- 
plainant appears  as  the  representative  of  two  estates,  between 
which  estates  there  is  a  conflict  of  interests,  &.c.  There  is  but 
one  complainant,  and  he  sues  here  to  protect  his  personal  inter- 
est, by  asking  the  court  to  guide  him  in  the  administration  of  the 
estates,  the  interests  of  which  are  so  blended  amd  so  nearly  the 
same,  that  it  was  necessary  to  proceed  under  both  wills  at  once. 

Again  :  it  is  insisted  that  the  representatives  of  Theodore  and 
Alice  Balfour  should  have  been  made  parties  defendants.  This 
would  have  been  necessary,  if  the  chancellor  had  assumed  juris- 
diction over  that  part  of  the  legacy  still  due  them  by  the  will  of 
Richard  Wilkes,  and  which  remains  in  the  hands  of  his  execu- 
tors, John  W.  Wilkes  and  Joseph  Carter,  in  South  Carolina. 
To  that  part  of  the  legacy  which  was  paid  and  delivered  to  John 
0.  Balfour  in  his  life  time,  viz.,  the  sura  of  ^1-350  and  the  two 
slaves,  Hezekiah  and  Moses,  I  think  John  O.  Balfour's  title  at 
least  prima  facie  good,  and  not  requiring  any  action  of  the 
court  to  settle  it,  and  it  was  therefore  unnecessary  to  make  the 
representatives  of  the  infants  parties.  John  O.  Balfour  being 
the  sole  heir  of  his  infant  children  previously  deceased,  and  be- 
^ng  in  the  possession  and  enjoyment  of  the  property  at  the  timt- 
of  his  death,  there  was  no  ground  to  question  hi#  title. 


JUNE  TERM,M851.  82& ; 

Carter  &  Wife  et  als.  v.  Balfours  Adm"f. 

1.  It  is  contended  that  the  charitable  bequests  to  the  bcnev 
olent  societies  are  void,  because  they  are  repugnant  to  the  last 
clause  of  the  will,  and  that  they  come  under  the  rule  of  construe 
tion  of  wills,  that  if  two  parts  or  clauses  of  a  will  are  so  utterly 
inconsistent  with  each  other  that  both  cannot  stand,  the  latter 
must  prevail.  The  correctness  of  this  rule  is  not  questioned,  but 
it  is  not  considered  as  applicable  in  this  case.  The  word  "  re- 
mainder," in  the  last  olause,  must,  I  think,  be  considered  tc 
mean  the  remainder  of  his  estate  left  after  taking  out  the  previ- 
ous bequests  to  Emily  lalfour  and  the  societies,  as  well  as  the 
amount  necessary  to  pay  the  debts,.  The  bequest  to  Regina; 
Balfour  is  in  effect  a  gift  of  all  the  estate,  except  said  legacies 
and  the  amount  necessary  to  pay  the  debts.  The  language  ot 
the  will,  I  think,  readily  admits  of  tliis  constructian,  without  be- 
ing compelled  to  resort  to  the  known- rule,  that  if  possible,  we 
must  give  to  the  whole  instrument  a  construction  that  will  rendei 
every  part  of  it  effectual,  ut  res  magis  valeat  quam  pereat. 

The  great  rule  in  the  construction  of  wills  is,  that  the  inten-, 
tion  of  the  testator  m.ust  govern,  that  the  intention  of  the  testa- 
tor must  be  sought  after  and  carried  out,  if  nat  inconsistent  with 
the  law  of  the  land.  Can  it  be  doubted,  here,  that  the  testator 
intended  to  make  the  bequests  to  the  benevolent  societies  ?  It 
not,  why  did  he  make  the  second  clause  in  his  will  ?  Or  if,  after 
iBaking  the  bequests,  it  may  be  supposed  he  wished  to  revoke- 
them,  could  he  not  find  language  to  effect  his  purpose,  without 
leaving  the  matter  to  remote  inference  or  equivocal  argument  *?  • 

It  is  admitted  that  the  last  clause  of  the  will  making  the  be- 
quest to  the  wife,  is  not  inconsistent  with  the  previous  bequest 
to^  Emily  Balfour.  Then  why  should  it  be  considered,  inconsis- 
tent with  the  charitable  bequests'?  It  would  seem  that  if  the 
last  clause  is  repugnant  to  and  necessarily  repealed  the  charita- 
ble bequests,  it  necessarily  repealed  the  bequest  to  Emily  Bal- 
four; for  the  two  bequests  occupy  the  same  position  in  the  will. 
and  the  reason  for  considering  one  revoked  is  equally  applicable 
to  the  other. 

The  following  rules  tend  strongly  to  sustain  the  charitable 
^quests  in  this  case  : '  That  the  general  terms  in  the  latter  part 
of  a  will  should  not  render  void  the  specific  devise  before  made, 
and  that  general  words  may  be  restrained  to  make  the  whole 
will  consistent.— 6  Vcs.,  jr.,  129;  7  ib.  403;  10  ib.  595-7  •• 
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Bac.  341  ;  and  again,  general  and  doubtful  words  in  a  will 
shall  not  alter  an  express  devise  before  made,  nor  carry  any 
•thing  contrary  to  the  apparent  intent,  (7  Bac.  342,)  nor  express 
•dispositions  be  varied  by  inference  or  argument  from  other  parts 
K)f  the  will.—Wms.  on  Ex.  716-;  1  Ves.,  jr.,  269 ;  8  ib.  42.    . 

It  is  also  insisted,  that  to  sustain  the  charitable  bequests, 
would,  in  effect,  restrict  the  whole  of  the  estate  beqututhcd  to 
^legina  Balfour  to  a  life  estate,  because  the  incumbrance  of  the 
<;harity  would  apply ^like  to  every  part  of  her  bequest,  and  that 
this  would  defeat  the  intention  of  the  testator,  which  was  to  give 
her  the  property  in  fee  simple. 

To  this  it  may  be  successfully  replied,  that  there  is  no  rule  of 
law  to  prevent  the  testator  from  charging  the  whole  of  the  resid- 
uary estate  with  the  payment  of  the  legacy,  or  from  makin/  it  pay- 
able at  his  wife's  death.;  that  it  was  clearly  his  intention  to  do 
so,  and  that  Regina  Balfour  took  the  estate  with  the  charge  upon 
it,  and  as  a  necessary  consequence,  when  the  charity  was  paya- 
ble, at  her  death,  her  representatives  were  bound  to  pay  it.  I 
know  of  no  law  preventing  a  person  from  binding  his  representa- 
.tive,  either  expressly  or  impliedly,  to  pay  a  debt  at  his  death. 

2.  It  is  insisted  that  the  bequests  must  faU  because  the  benev- 
olent societies  are  merely  voluntary  associations,  unincorporated 
and  incapable  by  law  of  taking  the  bequests,  and  that  there  is 
no  trustee  to  take  for  them;  and  further,  that  the  object  of  the 
charities  is  too  vague  and  undefined  to  be  sustained  by  a  court  of 
equity. 

The  bequests  arc,  "  to  the  Baptist  societies  for  P^oreign  and 
Domestic  iVlissions,"  and  "to  the  American  and  Foreign  Bible 
Societies. '^  I  think  these  descriptions  sufficiently  specific,  and 
if  societies  can  be  found  which  were  organized  and  known  by 
those  names  at  the  time  of  the  testator's  death,  they  should  be 
considered  the  socreties  referred  to  by  the  Avill,  and  capable  of 
taking  the  bequests,  whether  incorporated  or  not.  In  making 
the  gifts  to  the  societies  by  their  names,  I  think  it  clearly  and 
necessarily  inferrable  that  the  gifts  were  intended  to  be  made  to 
them  in  their  aggregate  capacity,  and  for  the  purposes  for  which 
■they  were  organized,  and  that  the  testator  could  not  have  inten- 
ded the  gifts  for  the  individual  members  of  tlie  societies,  or  he 
would  have  made  the  bequests  to  them  by  their  individual  names 
m  the  ordinary  way.     It  must  be  presumed  that  the  testator 
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knew  for  what  object  the  societies  were  formed,  and  that  he 
intended  to  have  the  funds  applied  to  that  object. — 4  Wheat.  R>. 
28.  It  is  like  "  a  devise  to  a  college  or  any  institution  known 
by  name ;  it  is  presumed  to  be  for  the  purposes  intended  by  the 
founder."  In  such  cases,  there  can  be  no  reasonable  doubt  as 
to  the  intention  of  the  testator  j  it  therefore  need  not  be  more  spe- 
cifically made  known.  It  appearing  satisfactorily,  then,  that  the 
testator  intended  to  create  a  trust  in  this  case,  the  question 
arises,  whether  the  court,  by  virtue  of  its  common  law  powers, 
Hud  without  the  aid  of  the  statut§  of  43d  Elizabeth,  has  the 
power  to  enforce  the  trust.  The  general  jurisdiction  of  chancery 
over  trusts  has  never  been  questioned,  and  the  interposition  and 
direction  of  courts  of  equity  as  to  trusts  created  by  will,  are 
very  frequently  aiForded  for  the  safety  of  parties  in  interest,  and 
to  protect  them  against  further  litigation.— 2  Story's  Eq.  325. 
I  think  it  clear,  that  according  to  the  English  authorities, 
these  bequests  would  be  sustained  independently  of  the  statute 
if  Elizabeth.     Such  is  the  opinion  of  Judge  Story,  as  express- 

d  in  the  case  of  Vidalet  al.  v.  Girard's  Ex'rs.,  (2  How.  128.) 
■Vfter  an  elaborate  examination  of  the  English  authorities,  and 

howing  that  the  dicta  and  opinions  in  a  large  majority  of  the 
jases  go  to  sustain  such  bequests,  he  says  :  "  There  is  the  very 
recent  case  of  the  Incorporated  Society  r.  Richards,  (1  Drury 
&  Warren  R.  258,)  where  Lord  Chancellor  Sugdcn,  in  a  very 
mastex'ly  opinion,  upon  a  full  survey  of  all  the  authorities,  and 
where  the  point  was  directly  before  him,  held  the  same  doctrine 
as  Lord  Redesdalo,  and  expressly  decided  that  there  is  an  inhe- 
rent jurisdiction  in  equity  in  cases  of  charity,  and  that  charity 
is  one  of  the  objects  for  which  a  court  of  equity  has  at  all  times 
interfered,  to  make  good  that  which,  at  law,  was  an  illegal  or 
informal  gift ;  and  that  cases  of  charity  in  courts  of  equity  in 
England  Avere  valid,  independently  of,  and  previous  to,  the  stat- 
ute of  Elizabeth.  Justice  Baldwin,  in  the  case  of  the  will  of 
Sarah  Zane,  after  very  extensive  and  learned  researches  into 
the  English  authorities  and  statutes,  arrived  at  the  same  conclu- 
sion." Judge  Story  further  adds,  in  the  foregoing  case  of  Vi- 
dal  et  al.,  &-c.,  "  that  very  strong  additional  light  has  been 
thrown  upon  this  subject  by  the  recent  publications  of  the  Com- 
missioners on  the  Public  Records  in  England,  &c.  Among 
•these  are  found  many  cases  in  which  the  Court  of  Chancery  en- 
53 
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tortained  jurisdiction  over  charities  long  before  the  statute  of 
43d  Elizabeth, and  some  fifty  of  those  cases  have  been  laid  be- 
fore us.  They  estabUsh  in  the  most  satisfactory  manner,  thai 
cases  of  charity,  where  there  were  trustees  appointed  for  generaF 
and  indefinite  charities,  as  well  as  for  specific,  were  familiarly 
known  to,  and  acted  upon  and  enforced  in  the  Court  of  Chancery. 
In  some  of  these  cases  the  charities  were  not  only  of  an  uncertain 
nature,  but  as  far  as  we  can  gather  from  the  imperfect  state- 
ment in  the  printed  records,  they  were  also  cases  where  there 
were  either  no  trustees,  or  the  trustees  were  incompetent  to  take. 
The  Records,  therefore,  do,  in  a  remarkable  manner,  confirm 
the  opinions  of  Sir  Joseph  Jekyll,  Lord  Northington,  C.  J.  Will- 
mot,  Lord  Redesdale  and  Chancellor  Sugden.  Whatever  doubts, 
therefore,  might  properly  be  entertained  upon  the  subject,  when 
the  case  of  the  Philadelphia  Baptist  Association  v.  Hart's  Ex'r.s. 
(4  Wheat.  1,)  was  before  this  court,  those  doubts  are  entirely 
removed  by  the  late  and  more  satisfactory  sources  of  information 
to  which  we  have  alluded." 

There  seems  to  be  greater  contrariety  among  the  American 
than  the  English  decisions  on  this  subject,  but  I  think  the  Aveight 
of  American  authority  is  decidedly  in  favor  of  such  bequests. 

In  Massachusetts,  in  the  case  of  Burbank  v.  Whitney,  (24 
Pick.  146,)  the  bequest  was  to  the  American  Bible  Society,  and 
to  the  American  Home  Missionary  Societies,  unincorporated  so- 
cieties. The  court  say,  there  is  no  doubt  that  donations  to  char- 
itable purposes  were  held  valid  previous  to  the  statute  Elizabeth, 
and  that  they  were  good,  although  the  charity  was  to  be  distrib- 
uted b}''  an  unincorporated  society,  and  although  no  person  was 
in  esse  who  could  be  the  cestui  que  use,  and  whether  such  society 
transacts  its  business  here  or  in  another  State. 

In  Kentucky,  in  Moore's  Heirs  v.  Moore's  Devisees  and  Ex., 
(4  Dana,  354,)  it  was  held  that  the  devise,  viz :  "  that  the  tes- 
tator's estate  in  a  certain  contingency  that  did  happen,  should 
he  converted  into  a  fund  for  the  education  of  some  poor  orphans* 
(of  this  county)  to  be  selected  by  the  County  Court,  is  a  valiil 
devise  at  common  law,  and  may  be  enforced  independently  of  any 
English  statute.'^ 

In  North  Carolina,.  (1  Hawks'  L.  &  E.  R.  97,  Griffin  v.  Gra- 
ham,) the  object  of  the  bequest  was  the  establishment  of  a 
school  for  the  education  and  maintenance  of  poor  oi-phan  chil- 
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(Ircn,  and  it  was  sustained.  In  these  three  States  the  statute  of 
Elizabeth  was  held  to  be  substantially  in  force,  but  that  the  be- 
quests were  good  independent  of  the  statute. 

In  New  York,  in  Potter  v.  Chapin,  (6  Paige  649,)  the  chan- 
collor  says,  "  although  some  doubt  was  thrown  upon  the  ques- 
tion of  charitable  donations,  for  the  benefit  of  a  community  or 
body  not  incorporated,  so  as  to  be  capable  of  taking  and  con- 
veying the  legal  title  to  property,  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  the  Baptist  Associa- 
tion V.  Hart's  Ex'r.,  (4  Wheat.  1,)  I  believe  that  it  is  generally 
admitted  that  the  decision  in  that  case  was  wrong.  And  it  may 
be  considered  as  an  established  principle  of  American  law,  that 
the  court  of  chancery  Avill  sustain  and  protect  such  a  gift,  be- 
quest, or  dedication  of  property  to  public  or  charitable  uses, 
where  the  object  of  the  gift  is  specific,  and  capable  of  being  car- 
ried into  eftect,  according  to  the  intention  of  the  donor." 

In  King  v.  Woodhall,  (3  Edwards  79,)  the  bequest  was  to 
the  Homo  Missionary  Society,  an  unincorporated  voluntary  as- 
sociation, where  neither  the  object  of  the  bequest  was  specified, 
nor  any  purpose  to  which  the  money  was  to  be  applied,  yet  the 
bequest  was  sustained.  The  vice  chancellor  says,  "  the  testa- 
tor must  be  presumed  to  know  the  purposes  for  which  the  society 
was  formed,  and  to  what  objects  and  uses  its  funds  were  to  be 
applied."  In  Wright  et  al.  v.  Trustees  of  Methodist  Episco- 
pal Church,  (1  Hoffman  205,)  the  bequest  was  "  to  the  Yearly 
MectinfT  of  Friends  in  New  York,  a  voluntary  unincorporated 
association."  The  bill  was  filed  to  obtain  the  directions  of  the 
court  as  to  the  distribution  of  the  estate.  It  was  held'  that  the 
power  to  enforce  such  a  charity  was  in  the  court,  by  virtue  of  ita 
orin-inal  constitution,  independent  of  the  statute,  and  the  bequest 
held  to  be  valid.  The  decision  of  McCartee  v.  Orphan  Asy- 
lum, (9  Cowon  4.37,)  is  to  the  same  effect. 

In  Pennsylvania,  in  Witman  v.  Lex,  (17  Serg.  &  Kawles  93,) 
a  bequest  to  St.  Michael's  &  Zion's  Churches,  to  be  laid  out  in 
bread  annually  for  ten  years  for  the  poor  of  the  Lutheran 
Congregation,  and  also  a  bequest  for  the  education  of  young  stu- 
dent's in  the  ministry  of  th.c  German  Lutheran  Congregation, 
were  sustained;  and  the  Chief  Justice  adds,  "it  is  immaterial 
whether  the  person  to  take  be  in  esse  or  not,  or  whether  the 
fegatee  were,  at  tk;  time  of  the  bequest,  a  corporation  capaWc 
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of  taking  or  not,  or  how  uncertain  the  objects  may  be,  provided 
there  be  a  discretionary  power  vested  any  where  over  the  appli- 
cation of  the  testator's  bounty  to  those  objects." 

In  7  Vermont  Reports,  241,  (Executors  of  Burr  v.  Smith  et 
al.,)  the  bequest  was  to  the  treasurer,  for  the  time  being,  of  the 
American  Bible  Society,  an  unincorporated  society.  'l]ie  be- 
quest was  sustained,  and  it  was  decided  that  courts  of  chancery 
held  jurisdiction  over  charitable  bequests  before  the  statute  of 
Ehzabeth,  by  virtue  of  their  equity  jurisdiction,  and  that  a  gift 
to  a  charitable  use  might  be  decreed,  notwithstanding  the  object* 
were  vague  and  indefinite,  and  the  persons  who  were  to  carry 
into  efiect  the  intent  of  the  testator,  were  a  society  unincorpo- 
rated. 

In  the  three  last  mentioned  States  the  statute  of  Elizabeth 
was  not  in  force. 

The  leading  case  in  opposition  to  the  foregoing  decisions,  is  the 
the  case  already  referred  to  in  4  Wheat.  1.  The  bequest  was 
"  to  the  Baptist  Association  that  for  ordinary  meets  at  Phila- 
delphia annually,  to  be  a  perpetual  fund  for  the  education  of 
youths  of  the  Baptist  denomination,  who  shall  appear  promising, 
for  the  ministry,  always  giving  preference  to  the  descendants  of 
the  testator's  father's  family."  It  was  held  that  the  associa- 
tion, being  an  unincorporated  society,  could  not  take  the  trust, 
and  that  the  bequest  was  void  for  uncertainty  as  to  the  devisees, 
and  could  not  be  established  by  a  court  of  equity  without  the 
aid  of  the  statute  of  Elizabeth,  which  was  not  in  force  in  Vir- 
ginia, where  the  case  arose.  Tliis  case  was  followed  by  the  de- 
cisions (and  the  decisions  placed  upon  the  same  ground)  in  Gal- 
lego's  Ex*rs.  v.  The  Attorney  General,  (3  Leigh  450,)  decided 
in  Virginia,  and  in  Dashiell  v.  Attorney  General,  (5  Har.  & 
John.  392,)  decided  in  Mai-yland.  In  Tennessee,  in  Greene  et 
al.  V.  Allen  et  al.,  (5  Humph,  170,)  a  similar  doctrine  is  held, 
and  that  a  devise  analogous  to  the  one  under  consideration  cculd 
not  be  sustained  under  the  statute  of  Elizabeth.  In  this  con- 
struction of  the  statute  this  decision  differs  from  all  the  author- 
ities I  have  examined. 

I  consider  the  above  case  from  4  Wheat,  as  partially,  if  not 
altogether  overruled  by  the  same  court.  In  Beaty  v.  Kurtz,  (2 
Peters  566,)  a  lot  of  ground  had  been  marked  out  by  the  propri- 
etor, upon  the  original  plan  of  the  town,  for  the  use  of  the  Lu- 
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theran  Church,  a  voluntary  unincorporated  society.  This  was 
sustained  in  favor  of  the  society  upon  a  bill  filed  by  a  committee 
in  behalf  of  the  society.  In  Ingles  v.  The  Trustees  of  the  Sai- 
lor's Snug  Harbor,  (3  Peters  99,)  the  testator  gave  real  estate 
to  the  chancellor,  &c.,  and  other  persons  by  their  official  descrip- 
tion and  their  successors  in  office,  to  establish  an  asylum  called 
the  "  Sailor's  Snug  Harbor,"  for  the  purpose  of  maintaining 
aged  and  decrepid  sailors.  The  devisees,  as  requested  by  the 
testator,  were  incorporated  after  his  death.  The  court  sustained 
the  devise  in  opposition,  as  I  think,  to  the  case  from  4  Wheat.  1. 
The  object  of  the  bequest,  the  maintaining  aged  and  decrepid 
seamen,  is  quite  as  vague  as  the  object  in  that  case,  nor  were  the 
devisees  more  competent  to  take  than  the  members  of  the  Bap- 
tist Association. 

In  the  case  in  2  Howard  12§,  (Vidal  et  al.  v.  Girard's  Ex'rs.) 
one  of  the  objections  to  the  will  was,  that  the  beneficiaries  were 
too  uncertain  and  indefinite.  They  are  declared  in  the  will  to  be 
*'  poor  white  male  orphans,  between  the  ages  of  six  and  ten 
years,"  first,  of  the  city  of  Philadelphia  ;  secondly,  those  born 
in  any  part  of  Pennsylvania ;  thirdly,  of  the  city  of  New  York, 
and  lastly,  those  of  New  Orleans.  See  the  opinion  of  Judge 
Story,  above  referred  to,  in  which  the  case  in  4  Wheat.  1  is  re- 
viewed, and  this  is  held  to  be  a  valid  charity,  independent  of  the 
statute  of  Elizabeth. 

With  the  view  I  take  of  this  case,  it  is  not  necessary  to  in- 
quire whether  the  statute  of  43d  Elizabeth  is  in  force  in  this 
State.  It  appears  that  that  statute  was  passed  in  the  year  1601, 
and  the  first  settlement  of  Virginia,  (that  being  the  first  settle- 
ment in  any  part  of  the  United  States,)  was  in  1607.  And  the 
doctrine  appears  to  be  settled  that  English  statutes  passed  before 
the  emigration  of  our  ancestors  to  America,  and  which  were  ap- 
plicable to  our  situation  and  not  inconsistent  with  our  institu- 
tions and  government,  constitute  a  part  of  the  common  law,  and 
are  in  force  (unless  repealed)  in  all  the  States  of  the  Union. — o 
Pet.  233;  8  Pick.  309;  4  Paige  198;  1  Kent.  472-3;  4  Dana,  361. 

In  the  case  above  referred  to  in  4  Wheat.  29,  Chief  Justice 
Marshall  admits  that  the  legacy  in  that  case  would  be  sustained 
in  England  under  the  statute  of  Elizabeth,  and  the  decisions,  so 
fir  as  I  have  examined  them,  are  uniformly  to  that  effect,  except 
the  case  above  referred  to  in  Tennessee. 
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My  opinion  is,  that  the  bequests  in  the  will  are  valid,  and 
that  a  court  of  equity  can  give  them  eflfect  by  virtue  of  its  common 
law  and  judicial  powers,  without  claim  to  any  prerogative  pow- 
er, and  without  invoking  the  aid  of  the  statute  of  43d  Elizabeth. 
I  do  not  recognize  the  doctrine  of  "  cypres,"  which,  in  substance 
is,  if  you  cannot  find  the  society  specified  in  the  will,  or  apply- 
the  fund  to  the  charity  intended  by  the  testator,  the  court  will 
then  apply  it  to  some  other  charity  as  nearly  analogous  to  it  ag 
possible.  The  bequests  should  be  paid  only  to  the  societies  spe- 
cifiedin  the  will,  or  their  authorized  agents.  If  the  societies  or 
either  of  them  did  not  exist  at  the  time  of  the  testator's  death, 
or  cannot  now  be  found,  organized  and  known  as  above  stated, 
then  the  bequest  to  such  society  or  societies  should  be  considered, 
ar.d  disposed  of  as  lapsed  legacies.  The  meaning  of  the  chan- 
cellor is  somewhat  obscure  on  this  last  point,  but  we  think  if  the 
decree  is  rea  onably  construed,  it  ^ill  be  found  to  conform  sub- , 
stantially  with  the  foregoing  view  of  the  case. 

We  see  no  error  (as  is  insisted  by  part  of  the  plaintifis  in  er-- 
ror,)  in  the  mode  of  marshalhng  the  assets  of  the  estate  adopted 
by  the  decree.  John  O.  Balfour,  by  his  will,  after  giving  the 
legacies  to  his  sister  Emily,  &c.,  in  legal  effect  gave  the  whole 
of  his  estate  to  his  wife,  subject  to  the  charge  of  the  charities. 
She  bequeathed  specifically  to  the  legatees  named  in  her  will 
all  the  personal  estate,  leaving  the  real  estate  undisposed  of, 
and  which  was  consequently  properly  decreed  first  to  be  appro- 
priated to  the  payment  of  the  charities.  The  whole  of  the  es- 
tate, real  and  personal,  was  charged  with  the  payment  of  the 
charities,  but  Regina  Balfour  had  clearly  the  right  to  determine 
what  part  of  the  estate  should  be  first  applied  towards  the  pay- 
jfient  thereof. 

The  decree  is  afl&rmed. 

CmtTON,  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 
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.     CURRY  &  GROCE  vs.  SHRADER  &  WIFE.        ^ 

1.  To  charge  the  husband,  iincler  tlieact  of  1846,  with  the  debts  of  his 
wife  contracted  dumsola,  it  must  be  shown  lliat  he  has  received  pro- 
perty in  right  of  his  wife  before  the  commencement  of  the  suit;  and 
a  recovery  can  only  be  had  against  him  to  the  amount  of  the  pro- 
perty so  received  before  the  commencement  of  the  suit. 

■2.  What  is  the  creditor's  remedy  to  obtain  a  judicial  recognition  of  his 
debt  contracted  by  the  wife  dum  sola,  when  the  husband  has  not  re- 
ceived any  property  in  right  of  his  wife — Quere  ? 

Error  to  the  Circuit  Court  of  Shelby.     Tried  before  the 
Hon-   Geo.  D.  Shortridge. 

White  &  Parso?ts,  for  plaintiflFs  in  error. 

W^ooDWARD,  contra. 

DARGAN,  C.  J. — This  suit  is  against  husband  and  wife, 
upon  a  note  made  by  the  wife  whilst  sole.  Upon  the  trial,  it  ap- 
peared that  some  time  after  the  stiit  was  commenced,  the  hus- 
band had  received  in  right  of  his  wife  money  and  notes  to  an 
amount  greater  than  the  debt  sued  for,  but  at  the  commencement 
of  the  suit  had  received  nothing.  At  common  law  the  husband 
became  hable  for  tlie  debts  of  the  wife,  contracted  before  the 
marriage,  whether  she  brought  to  him  property  or  not.  The 
marriage  alone  bound  the  husband,  during  the  coverture,  to  the 
payment  of  her  debts.  But  by  an  act  of  our  Legislature  passed 
in  the  year  1846,  it  is  provided,  "  That  the  property  of  the  wife 
at  the  time  of  the  marriage,  or  which  she  may  receive  by  de- 
scent, bequest  or  gift,  shall  not  be  subject  to  the  debts  or  liabil- 
ities of  the  husband  contracted  or  incurred  before  the  marriage; 
nor  shall,  the  husband  be  liable  to  pay  the  ante-nuptial  contracts 
or  liabilities  of  the  wife,  further  than  the  property  received  by 
the  wife ;  but  such  property  received  by  the  wife,  shall  be  liable 
to  her  debts,  notwithstanding  the  termination  of  the  coverture." 
See  Pamph.  Acts  of  1845.6,  p.  24,  §  6. 

Under  the  influence  of  this  statute,  it  is  clear  that  to  charge 
the  husband  with  the  debts  of  the  wife,  contracted  before  the 
marriage,  it  must  appear  that  he  has  received  property  or  eflects 
ill  right  of  his  wife  sufficient  to  pay  them ;  and  he  cannot  be 
charged  with  the  debts  of  his  wife  contracted  dum  sola,  beyond 
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the  value  of  the  property  he  has  received  by  her.  As  it  is  his- 
receipt  of  property  in  right  of  his  wife  that  renders  the  husband 
liable  for  the  ante-nuptial  debts  of  the  wife,  it  follows  that  no 
eause  of  action  accrues  against  him  until  he  has  received  pro- 
perty by,  or  in  the  right  of  his  wife ;  for  it  is  the  receipt  of  pro- 
perty by  virtue  of  the  marriage,  and  not  the  marriage  itself,  that 
fixes  the  husband's  liability.  The  writ  in  this  case  was  sued 
out  and  served  upon  the  husband  before  he  had  received  any 
property  or  effects  in  right  of  his  wife,  aud  consequently  as  to 
him  was  commenced  before  the  cause  of  action  accrued.  Had 
this  defect  been  apparent  upon  the  record,  the  husband  could 
have  demurred,  moved  in  arrest  of  judgment  or  reversed  it  on 
error. — Waring  v.  Yates,  10  Johns,  124  ;  Cheetham  v.  Lewis,  3 
Johns.  42 ;  Roud  v.  Griffith,  11  S.  &  R.  130.  But  as  it  was 
brought  to  light  for  the  first  time  by  the  evidence,  it  could  only 
be  taken  advantage  of  upon  the  trial. — Hogan  v.  Cuyler,  8  Cow. 
203.  Indeed,  it  is  perfectly  clear,  that  a  suit  cannot  be  sus- 
tained by  proof  showing  chat  the  plaintiff  has  acquired  a  cause 
of  action  against  the  defendant  since  the  commencement  of  the 
suit  against  him.  The  Circuit  Court,  therefore,  erred  in  charg- 
ing the  jury  that  the  plaintiffs  were  entitled  to  recover,  if  they 
believed  from  the  evidence  that  the  husband  had  received  pro- 
perty by  his  wife,  before  or  after  the  commencement  of  the  suit, 
equal  in  value  to  the  debt  sued  for. 

But  it  is  contended  that  the  marriage  does  not  extinguish  the 
liability  of  the  wife,  and  there  is  no  mode  of  obtaining  a  judg- 
ment at  law  against  her,  except  it  be  jointly  against  her  and 
husband.  We  see  the  difficulty  arising  out  of  the  statute,  pre- 
sented by  this  view,  and  feel  the  necessity  of  adopting  some  mode, 
or  of  laying  down  some  rule,  by  which  a  creditor  may  obtain  a 
judicial  recognition  of  a  debt  against  a  married  woman,  when 
the  husband  is  not  liable  for  its  payment.  But  it  is  not  and  will 
not  be  necessary  in  this  case  to  decide  the  question,  or  prescribe 
the  remedy  that  must  be  adopted  in  such  cases.  It  may,  how- 
ever, be  observed,  that  the  remedy  must  be  either  against  her 
alone  at  law,  or  a  bill  in  equity  must  be  filed,  on  the  ground  that 
there  is  a  legal  right,  but  no  legal  remedy  to  enforce  it.  The 
latter  course,  in  my  judgment,  is  the  proper  remedy;  but  as  it  is 
not  necessary  to  decide  the  point,  the  court  prefers  that  it  should 
remain  an  open  question,  until  it  becomes  indispensably  necessary 
to  decide  it. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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ABATEMENT. 

1.  If  an  attachment  be  issued  without  the  bond  and  affidavit  required 
by  the  statute,  it  can  only  be  abated  on  the  plea  of  the  defendant. — 
Kirlcman  ^  Rosser  v.  Patton,  32 

2.  Until  abated,  it  is  valid,  and  its  levy  on  the  property  of  the  defend- 
ant creates  a  lien,  which  cannot  be  displaced,  or  held  for  nought, 
merely  by  showing  such  irregularities  in  the  process,  as  would  have 
entitled  the  defendant  in  the  writ  to  abate  it  on  plea.  lb. 

3.  If  two  or  more  persons  are  bound  jointly,  but  not  severally,  and  one 
is  sued  alone,  he  can  only  take  advantage  of  the  non-joinder  of  the 
others  by  plea  in  abatement,  and  cannot  insist  on  the  omission  un- 
der the  general  issue. — Henderson  v.  Hammond,  340- 

4.  An  objection  to  the  Grand  Jury  by  which  an  indictment  is  found, 
_.  can  only  be  taken  by  plea  in  abatement. — Nugent  v.  The  State,    540- 

-ACCOUNT. 

1.  A  general  admission  of  unsettled  matters  of  account  is  not  sufli- 
cientto  take  any  particular  account  out  of  the  statute  of  limitation, 
luiless  it  is  shown  that  the  admission  was  made  in  reference  to  it. — 
Boxleij  v.  Gayle,  151 

2.  An  assignment  of  accounts  to  be  created  in  future,  vests  an  equita- 
ble  interest  in  the  assignee,  which  will  be  protected  in  a  court  of 
law,  when  sued  upon  in  the  name  of  the  assignor  for  the  use  of  the 
assignee,  but  not  as  aiiainst  a  debtor  who  without  notice  of  the  as- 
signment has  acquired  a  legal  set-off'. — i^tewart  v.  Kirkland,  162 

3.  When  accounts  to  be  created  in  ftuure  are  conveyed  by  deed  of  trust, 
together  with  certain  other  personal  property,  the  registration  of  the 
deed  is  not  constructive  notice  of  the  assignment  of  the  accounts.  To 
prevent  a  set-off  against  them,  the  defendant  must  be  charged  with 
actiuil  notice  of  their  assignment.  Hi. 

4.  An  acknowledgment  in  writing  by  a  married  woman  that  an  ac- 
count for  medical  services,  which  is  made  onl  against  her  individu- 
ally, is  just  and  correct,  is  tantamount  to  an  express  promise  in  writ- 
ing to  pay,  and  creates  a  charge  upon  her  separate  estate. — Collins  el 
nl.  V.  Rudolph,  GUI 

5.  When  a  father  pays  without  objection  an  account  controcted  by  his 
minor  son  while  a'.tending  school  at  a  distance  from  home,  the  pay- 
ment is  equivalent  to  a  recognition  of  the  son's  aiitliority  to  bind  him, 
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and  will  render  him  liable  on  a  similar  account  eubscqueutly  con- 
tracted.— McKenzie  v.  Stevdis,  691 

ADMIRALTY. 

J.  The  act  of  1836,  (Clay's  Di*.  139,  2  22,)  which  required  thatallliens 
upon  steam-boats  and  other  water  crafts  for  materials,  labor  or  stores 
Inriiislied  them,  should  be  enforced  on  or  before  the  fiist  daij  of  July 
then  next  ensuing,  is  repealed  by  the  act  of  184S.  (Pamphlet  Acts,  146,) 
which  requires  such  liens  to  be  enforced  Witkin  six  tnont/is  front,  the 
ttmeof  their  creation. — Stewart  George  v.  S/ceatei  if  Co.  738 

■2.  When  a  boat  is  seized  under  a  libel  of  which  the  court  issuing  it. 
has  jurisdiction,  all  persons  having  liens  upon  the  boat  may  inter- 
vene by  petition,  without  regard  to  the  amount  of  their  claims. -i6.  739 

3.  Whether  the  claimant  can  raise  the  objection  that  the  boat  was  not 
in  the  possession  of  the  sheritr,  nor  within  the  control  of  the  court, 
after  joining  issue  upon  the  merits  of  the  libel  without  an  exceptive 
allegation  to  the  jurisdiction  of  the  court— Queue?  lb. 

4.  When  the  reord  shows  that  the  boat  was  actually  sold  under  the 
order  of  the  court,  and  that  the  proceeds  were  in  the  hands  of  th« 
shcrifT.  it  is  too  late  to  raise  the  objection  for  the  hrst  time  that  tlic 
court  did  not  have  ttie  possession  or  control  of  the  vessel.  lb. 

.").  In  an  admirally  proceeding  by  libel  against  a  steamboat,  after  the 
vessel  has  been  sold  under  an  order  of  court,  and  the  proceeds  of 
the  sale  brought  inio  court  for  distribution,  the  refusal  of  the  court  to 
order  the  proceeds  to  be  jmid  to  the  claimauL  oftheboatis  not  such 
a  final  judgment  as  will  antliorlze  an  appeal  or  writ  of  error. — Sleic- 
art  George  v.  Saunders  et  als.  744 

AGENCY. 

1.  If  an  agent,  having  parol  authority  to  fill  up  a  blank  to  which  his 
principal  has  sim])ly  signed  his  name,  converts  the  blank  into  a 
sealed  instrument,  his  pruicipal  is  not  bound  by  it. — Arrington  v. 
Burton,  1 1 4 

2.  The  question  of  agency  is  a  matter  of  fact,  which  it  is  the  province 
of  the  jury  to  decide  upon,  and  if  there  is  any  evidence  lending  to 
prove  the  authori-ty  of  the  agent,  it  should  be  left  to  the  jury  to  deter- 
mine the  sufficiency  and  weight  of  that  evidence. — McClung's  Ex'rs 
V.  Sputswood,  1G5 

3.  When  authority  is  given  to  an  ageut  to  do  a  particular  act,  and  the 
manner  of  executing  that  authority  is  not  prescribed,  the  principal  i.-; 
bound  by  the  act  of  the  agent,  although  it  may  not  be  done  in  the 
manner  in  which  he  desired  it  to  be  done,  or  in  which  he  would 
himself  have  done  it.  10. 

4.  An  agent  is  a  competent  witness  for  his  principal  to  prove  that  he 
has  paid  over  money  left  with  him  by  his  principal  for  ihat  purpose. 
The  Governor,  use  ifc.  v.   Gee  et  als.  1 99 

A>.  When  a  father  pays  without  objection  an  account  contracted  by  his 
minor  son  while  attending  school  at  a  distance  from  home,  the  pay- 
mant  is  equivalent  to  a  recognition  of  the  son's  authority  to  bind 
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him,  and  will  render  him  liable  on  a  similar  account  subsequently- 
contracted.— McXe/jsje  V.  Stevens,  691 
«.  VVhen  the  authority  of  the  son  to  bind  his  father  for  goods  furnished 
is  once  shown  to  exist,  the  lapse  of  tifreen  months  will  not  overcome, 
the  presumption  of  tiie  continuance  of  that  authority,  so  as  to  dis- 
charge the  father  from  liability  for  goods  subsequently  furnished,  it 
being  shown  that  duruig  all  that  time  the  son  was  absent  from  the 
place  where  the  two  accounts  were  contracted.  Ih. 

7.  The  authority  of  the  son  to  bind  his  father  by  the  purchase  of  goods 
being  established,  the  declarations  of  the  son  respecting  the  subject 
matter  are  also  admissible  evidence  against  the  father,  if  made  lU 
the  time  of  the  purchase  and  constituting  a  part  of  the  res  gesta.    lb. 

8.  In  assumpsit  against  the  defendant  for  goods  furnished  to  his  minor 
son,  the  facts  being  proved  from  which  the  law  will  presume  the 
son's  authority  to  bind  his  father  by  such  contracts,  and  no  proof 
being  offered  to  rebut  this  presumption,  it  is  not  error  for  the  court 
to  charge  the  jury  that  if  they  believe  the  evidence  they  must  find  for 
the  plaintifi'.  n,, 

ALIMONY. 

1.  When  a  divorce  a  vinculo  matrimonii  is  decreed  in  favor  of  the  wife, 
it  is  error  to  decree  alimony  to  her,  instead  of  a  division  of  the  estate 
between  the  parties,  (Clay's  Tig.  170,  g  8.)  — Quarks  v.  Quarles,    363 

AMEND-MENIS. 

1.  When  an  amendment  to  a  bill  is  properly  allowed,  the  appellate 
-court  will  not  review  the  decision  of  the  cliancelior  in  allowing  the 
amendment  without  terms. — McLane  if  Plowman  v.  Riddle  if  Burt,  181 

2.  A  record  can  only  be  amended  by  some  matter  of  record. — Metcalf 
v.  Metcalf,  319 

.3.  A  memorandum  in  the  hand  writing  of  a  Judge  of  Probate  on  the 
trial  docket  of  his  court,  in  the  following  words,  viz:  "J.  M.  heir 
.of  A.  M.  v.  /  dnunisirators;  Ordered  to  appoint  Auditors,  (naming 
them  :)  Ordered  that  they  report  instanter;  Auditors  report  in  admin- 
istrator's hands,  $4G9  82,"' — is  insnfiicient  to  authorize  llie  court  to 
render  a  decree  ?iw<c  pro /(t//c  at  a  subsequent  tern),  against  the  ad- 
ministrators in  favor  of  J.  M.  for  the  amount  thus  ascertained.       lb. 

4.  It  is  not  error  to  permit  the  plaintiff  to  atriend  the  endorsement  ou 
his  writ,  so  that  he  may  add  special  counts  to  his  declaration. — 
Moore  V.  Smith,  774 

:>.  If  an  entire  record,  or  a  part  thereof,  is  lost  or  destroyed,  another 
may  be  substituted  in  its  stead  uijon  proof  of  the  contents  of  th;it 
which  i*  lost. — Bishop's  Heirs  v.  Hampton,  792 

B.  But  the  substitute  must  be  cousLsient  with  that  part  remaining  ou 
file,  and  must  not  alter  or  vary  its  legal  effect  as  evidence.  lb. 

APPEALS  FROM  JUSTICFS. 

J,  When  an  appeal  is  taken  to  the  Circuit  Court  from  the  judgment 
of  a  Justice  of  the  Peace,  by  which  a  party  is  required  to  find  sure- 
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ties  to  keep  the  peace,  the  Circuit  Court  is  required  to  proceed  wiili 
the  examination  de  novo,  <\.nd  may  therefore  refuse  to  look  to  the  legal 
sufficiency  of  the  warrant  under  which  the  party  was  arrested.- - 
Tomlin  et  aU.  v.   T/fc  State,  9 

2.  The  Circuit  Court  may  render  judgment  for  costs  on  the  appeal 
bond,  against  the  securities  of  a  party  who  has  appealed  from  the 
order  of  a  Justice  of  the  Peace,  requiring  him  to  find  sureties  to  keep 
the  peace.  "  ll>. 

3.  A  writ  of  error  does  not  lie  to  revise  the  action  of  the  Circuit  Court 
in  cases  of  appeal  from  the  order  of  a  Justice  of  the  Peace,  or  other 
officer,  requiring  a  party  to  find  sureties  to  keep  the  peace.  lb. 

4.  When  the  defendant  against  whom  a  judgment  has  been  rendered 
by  a  Justice  of  the  Peace,  removes  the  cause  by  certiorari  \nXo  the 
County  Court,  a  judgment  of  non  pros,  cannot  be  rendered  against 
the  plaintiff,  unless  he  has  been  notified  of  the  issuance  of  the  certio- 
rari.— Crownovtr  v.  Sryglcy,  251 

5.  It  seems,  however,  that  cases  removed  from  Justices'  Courts  by  certio- 
rari, are  not  embraced  in  the  statute,  (Clay's  Dig.  315,  §  17.)  which 
.secures  to  the  appellee  a  right  to  notice  of  an  appeal  from  the  judg- 
ment of  a  Justice  of  the  Peace.  lb. 

€>.  On  an  appeal  from  a  judgment  rendered  by  a  Ju.stice  of  the  Peace, 
a  statement  of  the  cause  of  action  which  does  not  set  forth  the 
amount  sued  for  is  defective. — Jones  v.  Buckley,  604 

7.  It  is  erroneous  to  dismiss  an  appeal  from  a  Justice  of  the  Peace  to 
tlie  Circuit  Court,  on  account  of  a  defect  in  the  appeal  bond,  when 
tiie  appellant  offers  to  execute  a  new  and  sufficient  bond  and  pro- 
ceed to  trial  forthwith. — Appleton  v.   Turrentine,  TOfi 

8.  When  a  party  against  whom  a  judgment  is  rendered  by  a  Justice  of 
the  Peace,  craves  an  appeal  from  the  judgment  on  the  day  of  its 
rendition,  but  does  not  give  bond  until  the  sixth  day  afterwards,  be- 
ing prevented  from  giving  bond  on  the  fifth  day  by  reason  of  the 
Justice's  absence  from  home,  it  is  error  to  dismiss  the  appeal. — Aver- 
clt  V.  Horn,  80:i 

APPELLATE  COURT. 

1.  When  the  record  contains  no  bill  of  exceptions,  but  only  an  agree- 
ment purporting  to  have  been  made  between  the  Solicitor  and  the 
coun.^el  for  the  defendant,  that  the  bill  of  exceptions  taken  in  another 
case  should  be  regarded  as  having  been  taken  in  the  case  at  bar,  and 
the  minute  entry  does  not  show  that  the  agreement  was  acknowl- 
edged by  the  parties  in  the  Circuit  Court,  or  made  part  of  the  record 
by  an  order  of  that  court,  the  appellate  court  will  reject  the  agree- 
ment.—CoW  V.  The  State,  18 

"2.  When  the  judgment  entry  shows,  that  the  plaintifT  demurred  to  the 
defendant's  pleas,  atiil  that  the  demurrer  was  overruled,  and  the  de- 
murrer also  appears  upon  the  record,  tliis  court  will  not  look  to  the 
order  in  which  the  clerk  has  recorded  the  pleading",  and  determine 
that  the  demurrer  was  waived,  because  issues  of  fact  precede  it. — 
Kirksejjt  trustee,  ifc.  v.  Dubose,  48 
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^.  The  appellate  court  will  not  reverse  on  account  of  an  error,  when 
the  record  clearly  sliows  that  no  injury  resulted  from  it  to  the  j^lain- 
tiff  in  error. 

(Chilton,  J.,  dissenting,  held  that  the  appellate  court  should  reverse  in 
favor  of  a  party,  agauistwhom  the  court  helow  has  improperly  over- 
ruled  a  demurrer  to  the  declaration,  although  it  may  appear  from  llie 
evidence  set  out  in  the  record,  that  the  plaintiff  was  entitled  to  re- 
cover under  couni|  which  are  unobjectionable.) — Smith  If  Garey  v. 
Au'brey,  (j3 

4.  The  appellate  court  will  not  reverse  a  decree  of  the  Probate  Court, 
on  account  of  the  misdirections  of  the  judge  to  the  jury,  upon  the 
trial  of  an  issne  of  fact,  in  cases  where  the  awarding  of  such  issue  is 
a.  matter  of  discretion  in  the  court,  when  the  verdict  is  in  conformity 
with  the  evidence,  and  the  final  decree,  based  upon  the  verdict,  is 
the  same  that  it  should  have  been  without  it. — Milam,  adrn'r,  v, 
Ragland,  85 

■d.  When  an  amendment  to  a  bill  is  properly  allowed,  the  appellate 
court  will  not  review  the  decision  of  the  chancellor  m  allowing  the 
amendment  without  terms. ^McLane  ^  Flow/nan  v.  Riddle  fy  Burt,  181 

€.  When  a  writ  is  returned  into  court,  executed  by  the  proper  officer, 
although  it  was  not  executed  five  days  before  the  sitting  of  the  court, 
yet  if  the  defendant  makes  no  objection  to  its  execution  in  the  pri- 
mary court,  he  cannot  raise  the  objection  in  the  appellate  court. — 
Moore  v.  Fiquet,  23() 

7.  When  the  entire  record  affirmatively  shows,  that  the  plaintiff  below' 
can  never  recover,  and  the  matter  which  renders  a  recovery  imprac- 
ticable is  obvious  and  undisputed,  the  appellate  court  will  not 
reverse  in  his  favor,  on  account  of  errors  in  the  charges  of  the  court, 
below. — Gilmer  v.  Ware,  202 

5.  When  a  declaration  contains  a  special  count  and  also  the  common 
counts,  and  the  evidence,  though  inapplicable  to  the  common  count.'^, 
clearly  entitles  the  plaintiff  to  a  recovery  on  the  special  count,  the 
appellate  court  will  not  reverse  on  account  of  the  court  below  in- 
structing the  jury  that  he  was  entitled  to  recover  on  the  common 
counts. — Herndon  v.  Giveixs  Adm'r,  313 

f».  The  appellate  court  will  not  notice  any  errors  except  such  as  are 
asf^igned  upon  the  record;  and  the  practice  is  to  examine  such  of 
them  only  as  are  insisted  on  by  counsel. — Long  v.  Rodgers,  321 

10.  Although  the  charge  given  by  the  court  is  not  in  the  language  iu 
which  it  is  requested,  yet  if  it  be  a  full  and  fair  exposition  of  the  law, 
and  not  calculated  to  mislead  the  jury,  the  judgment  will  not  be 
reversed. 

(Chilton,  J.,  dissenting,  held,  that  if  the  charge  requested  asserts  a 
correct  legal  j)roposition  in  appropriate  terms,  and  is  applicable  to 
the  proof,  it  should  be  given  in  the  language  of  the  request.)— i6.  322 

11.  An  objection  to  the  formation  of  the  grand  jury  cannot  be  raised 
for  the  first  time  m  the  appellate  court. — Morgan  v.  T/ie  State,       557 

12.  A  prisoner  charged  with  a  capital  offence,  after  having  been  refused 
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bail  by  a  Circuit  Judge,  on  application  by  knheas  corpvs,  may  petitioM 
ilie  Supreme  Court  for  a  revision  of  the  decision  of  the  Circuit  Judge. 
Ex  parte  C)Oom  fy  Mat/,  561 

13.  The  {.roper  practice  in  such  case  is,  for  the  prisoner  to  petition  the 
Supreme  Court  for  the  writ  of  habeas  corpus  and  such  other  remedial 
proce.ss  as  may  be  necessary  to  render  its  control  efTectnaK  seltiuir 
forth  under  oath  such  a  state  of  case  as  will  show  that  the  Circuit 
.ludge  erred  to  his  prejudice,  and  that  he  was||ntit]ed  by  the  case 
then  made  to  the  relief  which  he  seeks.  Ih. 

14.  If  the  Supreme  Court  deems  the  showing  prima  facie  sufficient  to 
entitle  the  prisoner  to  bail,  the  writs  oi  habeas  corpus  and  certiorari  w\l[ 
be  awarded,  to  bring  before  the  Supreme  Court  the  body  of  the  prif- 
ouer  and  the  proceedings  had  before  the  Circuit  Judge,  that  if,  upon 
a  full  hearing  on  the  return  of  the  writs,  the  pr^-soner  should  be  ad- 
judged entitled  to  bail,  he  may  be  allowed  to  give  bail  in  such  sum 
as  may  be  prescribed. — lb.  56-2 

to.  Instead  of  the  writs  oi  certiorari  and  habeas  corpus  issuing  from  the 
Supreme  Court,  an  agreed  statement  of  the  facts  and  proceedings 
liad  before  the  Circuit  Judge  may  be  submitted  by  the  counsel  for 
and  against  the  prisoner,  and  if  the  Supreme  Court  decides  that  the 
prisoner  is  entitled  to  bail,  application  may  again  be  made  to  the  Cir- 
cuit Judge.  lb. 

ASSIGNMENTS. 

1..  An  assignment  of  accounts  to  be  created  in  future  vests  an  equita- 
ble interest  in  the  assignee,  which  will  be  protected  in  a  court  o( 
law,  when  sued  upon  in  the  name  of  the  assignor  for  the  use  of  the 
assignee,  but  not  as  against  a  debtor  who  without  notice  of  the  as- 
signment has  acquired  a  legal  set-ofT. — Stewart  v.  Kirklaruh  162 

2.  When  accounts  to  be  created  in  future  are  conveyed  by  deed  of 
trust,  together  with  certain  other  personal  property,  the  registration 
of  the  deed  is  not  constructive  notice  of  the  assignment  of  the  accounts. 
To  prevent  a  set-ofT  against  them,  the  defeuda-nt  must  be  charged 
with  actual  notice  of  their  assignment.  lb. 

3.  When  the  assignor  of  a  note  and  his  assignee  join  in  a  bill,  the  ad- 
missions of  the  assignor  before  the  commencement  of  the  suit  are 
sufficient  evidence  of  the  assignment. —  (Overruling  Moore  et  al.  v. 
Hubbard,  4  Ala.  im.)—31cLane  cV  Plowman  v.  Riildle  S;  Burt,  180 

4.  The  title  of  the  assignee  of  a  note,  in  a  bill  filed  jointly  with  his  as- 
signor, is  sufficiently  established  by  proof  that  the  note  was  assigned 
in  liquidation  of  a  debt  due  to  him  from  his  assignor,  although  the  bill 
alleges  that  it  was  assigned  as  collateral  seeurity.  lb. 

ASSUMPSIT. 

1.  An  administrator  who  lias  paid  money  through  mistake,  to  the  ad- 
ministrator c/e  i»on/s  tioji  who  succeeds  him,  cannot  recover  it  in  as- 
sumpsit from  a  successive  ad«iinistrator  dc  bonis  non. —  Weeks  v.  Low., 
adrn'r,  2.> 

2.  Wiicn  a  party  has  entered  into  a  special  contract  to  doeertain  workv 
or  perform  a  specified  service,  and  the  work  is  done,  but  fiot  acconi- 
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ing  to  the  terms  of  the  contract,  yet  if  it  is  accqited  by  the  party  for 
whom  it  was  to  be  performed,  and  is  beneficial  to  him,  the  party 
performing  it  may  recover  on  a  quantum  meruit,  the  value  of  the  work 
done,  or  service  rendered.— //aw^27?5  V.  Gilbert  if  Maddox,  54 

'S.  But  if.  after  having  commenced  the  work,  he  abandons  it  before  ir. 
is  finished,  without  sufficient  cause,  he  cannot  recover  for  the  work 
and  labor  done. — lb.  55 

4.  In  assumpsit  on  a  promissory  note  purporting  to  be  given  for  pro- 
fessional .services*o  be  rendered  in  future  by  the  payees  as  attorneys 
at  law,  but  payable  at  a  day  certain,  parol  proof  is  inadmissible  to 
show  that  it  was  the  agreement  of  the  parties,  that  the  note  should 
not  be  paid  unless  the  payees  wt-ro  successful  in  the  suit  for  the 
bringing  of  which  it  was  given. —  West  cy  We4  v.  Kelly's  Ex'ts,      35.3 

5.  When  the  plaintiff  sues  for  the  work  and  labor  of  her  minor  son, 
she  must  aver  in  the  statement  of  her  cause  of  action,  that  the  father 
of  the  minor  is  dead,  or  that  she  is  entitled  to  the  minor's  services, 
lis  guardian  or  otherwise. — Jones  v.  Buckle)},  604 

6.  When  a  father  pays  without  objection  an  account  contracted  by  hi* 
minor  son  while  attending  school  at  a  distance  from  home,  the  pay-- 
raent  is  equivalent  to  a  recognition  of  the  son's  autliority  to  bind 
liim,  and  will  render  him  liable  on  a  similar  account  subsequently 
contracted. — McKenzie  v.  Stevens,  691 

7.  AVlien  the  authority  of  the  son  to  bind  his  father  for  goods  furnished 
is  once  shown  to  exist,  the  lapse  of  fifteen  months  will  not  overcome 
the  presuiTiption  of  the  continuance  of  that  authority,  so  as  to  dis- 
charge the  father  from  liability  for  goods  sulisequenily  furnished,  it 
being  shown  that  during  all  that  time  the  son  was  absent  from  the 
place  where  the  two  accounts  were  contracted.  lb. 

%.  The  authority  of  the  son  to  bind  his  father  by  the  purchase  of  good.? 
being  established,  the  declarations  of  the  .son  inspecting  the  subject 
matter  are  also  admissible  evidence  against  the  lather,  if  made  at  ilie 
time  of  the  purchase  and  constituting  a  part  of  the  res  gesta.         Ih, 

^♦.  It  is  not  error  to  jiermit  the  plaintiil  to  amend  tin?-  endorsement  on 
his  writ,  so  that  he  may  add  si)ecial  couiits  to  his  declaration. — Moorr 
V.   Smith,  774 

JO.  Aconnt  in  assumpset  set  forth,  "That  in  eonsideration  that  the  said 
)>laintifr  would  furnish  three  handsrand  feed  and  clothe  said  servant.s 
for  the  year  1844,  and  jiny  all  of  their  expenses,  and  work  the  same 
on  the  plantation  of  said  defendant  in  Perry  County,  Ala.,  and  fiiu- 
nish  provisions  for  himself  and  his  family  and  said  three  iiands,  the 
lands  and  mules  and  horses  of  said  defendant  iu  the  capacity  of  an 
overseer^  he  tlie  .said  defendant  agreed  and  promised  to  place  on 
said  plantation  his  hands,  to-wit,  the  hand.s  owned  by  liim,  and  live 
»)n  said  farm,  a.id  his  nmles  and  liorses  and  to  furnish  the  said  hands 
&c-,.  placed  by  him  on  said  plantation  with  provisions  and  said 
hands  with  clothing,  to  pay  all  expenses  of  the  said  ha  nds  and  mnJe.s, 
fio  furnislied  as  aforesaid  by  said  pIliintilT  and  said  defendant,-  anti 
jai)*c  a  crop  tliereou-  in  said  year  1844,  for  which  said  defeiulant 
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agreed  and  promised  that  said  defendant  should  have  and  draw  a 
part  of  tlie  crop  raised  on  said  farm  by  said  defendant  wiili  the  said 
hands,  mules  and  horses  in  the  year  1841.  in  proportion  to  the  said 
hands  of  plaiutiti  so  placed  on  said  farm,"'  &c.,  and  averred  that  llie 
■  plaintiff  performed  the  contract  on  his  part-,  in  all  things,  and  raised 
a  crop  on  said  plantation,  '-of  which  his  reasonable  share  was  one 
third  thereof,"  &:c.  It  was  held, 
That  the  count  was  demurrable;  the  contract  as  set  out  being  too  vague, 
indefinite  and  uncertain  to  support  an  action.     *  lb. 

A.TTACHMENTS. 

1 .  If  an  attachtnent  be  issued  without  the  bend  and  affidavit  required 
by  the  statute,  it  can  only  be  abated  ou  the  plea  of  the  defendant. — 
Kirkman  !f  Rosser  v.  Patton.  32 

2,  Until  abated,  it  is  valid,  and  its  levy  on  the  property  of  the  defend*- 
ant  creates  a  lieu,  which  cannot  be  displaced,  or  held  for  nought, 
merely  by  showing  such  irregularities  in  the  process,  as  would  have 
entitled  the  defendant  in  the  writ  to  abate  it  on  plea.  lb. 

Jl.  If  the  writs  of  attachment,  under  which  the  sheriff  justifies,  are  reg» 
ular  on  their  face,  he  is  not  bound  to  go  beyond  them,  and  show 
affidavits  and  bonds,  or  that  there  was  a  subsisting  debt,  on  wliich 
they  might  properly  issue. — Kirksey,  Trustee,  ^'c.  v.  Dubose.  44 

4.  An  issue  tendered  by  the  plaintiff  in  an  attachment  suit,  contesting 
the  answer  of  a  garnishee,  which  avers  '-that  the  said  garnishee  w 
indebted  to  the  said  defendant  in  attachment,  and  was  at  the  time  of 
tlie  service  of  «the  garnishment,"  is  sufficient. — Ilarrell  v.  WhU- 
man.  135 

5.  The  plaintiff  in  attachment  can  only  subject,  by  process  of  garnish- 
ment, such  debts  as  the  defendant  might  recover  by  suit  at  law  in 
his  own  name.  10^ 

fi.  When  a  garnishee  comes  into  a  court  of  chancery  to  be  relieved 
against  a  judgment  at  law,  wltich  has  been  rendered  against  him  by 
default,  he  should  show  by  li's  bill,  not  only  that  he  is  not  indebted 
TO  the  defendant  in  attachment,  but  also  that  he  has  no  effects  in  his 
hands  belonging  to  said  defendant. — Ilair  ^  Labuzan  v.  Lowe.        224 

<.  VVhen  a  judgment  has  been  rendered  by  default  against  a  garnisher, 
and  the  evidence  clearly  shows  that  the  failure  to  defend  at  law  is 
attributable  to  his  own  neglect,  he  cannot  be  relieved  in  equity 
against  the  judgment.  lb. 

H.  In  an  action  for  maliciously  suing  out  an  attachment,  evidence  that 
another  attachment  against  the  plaintiff  was  in  the  hands  of  the 
sheriff  and  was  levied  on  the  same  property  at  the  same  time  that 
the  defendant's  was  levied,  is  inadmissible  for  the  defendant. — Yar- 
brougk  v.  Hudson.  653 

9.  But  the  defendant  may  prove  the  issuance  of  another  attachment 
and  notice  thereqf  to  himself  previous  to  the  issuance  of  his  own  at* 
tachment,  as  tending  to  rebut  the  presumption  of  malice.  lb. 

1 0.  A  deed  of  trust  executed  by  the  plaintiff  prior  to  the  issuance  of  the 
attachment  is  admissible  evidence  for  the  defendant  in  such  an  ac- 
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tion;  and  also  any  proof  tending  to  show  that  it  was  fraudulent;  oi' 
'that  it  was  part  of  a  j)lan  td  enable  the  plaintiff  to  dispose  of  his  pro* 
perty  fraiululently ;  or  that  he  was  in  embarrassed  circumstances  at 
the  time  of  its  execution  ;  or  that  the  property  conveyed  by  it  was 
suliseqnently  run  off  by  the  beneliciary  to  another  State.  lb. 

Jl.  Previous  to  t lie  Act  of  1850,  (Pamphlet  Acts,  45,)  an  attachment 
conid  not  be  sued  out  on  accoUiit  of  a  fraudulent  disposition  of  his 
property  by  the  defendant,  cousummated  prior  to  the  issuance  of  the 
attachment.  ii, 

12.  When  the  parties  proceed  to  trial  upon  an  issue  whether  "the  brig 
levied  on  was,  at  tlie  date  of  the  levy,  subject  to  the  attachment,"  a 
bill  of  sale  bearing  date  after  the  levy  \s  prima  facie  irrelevant,  as  be- 
ing outside  of  the  issue. — Fontaine  ^  Dent  v.  Beers  ^  Smitk,  722 

?.3.  But  suchau  issue  is  itself  immaterial.  lb. 

BAIL. 

1.  A  prisoner  charged  with  a  capital  offence,  after  having  been  refused 
bail  by  a  Circuit  Judge,  on  application  by  luibeas  corpxis^  may  petition 
the  Supreme  Court  lor  a  revision  of  the  decision  of  the  Circuit  Judge 
Ex  parte  Cioom  ^  May.,  561 

2.  The  proper  pract  ce  in  such  case  is,  for  the  prisoner  to  petition  the 
Supreme  Court  for  the  writ  ni  habeas  corpus  and  such  other  remedial 
process  as  may  be  necessary  to  render  us  control  effectual,  setting 
•forth  under  oatli  such  a  state  of  case  as  will  show  that  the  Circuit 
Jud^je  erred  to  his  prejudice,  and  that  he  was  entitled  by  the  case 
llieu  made  to  the  relief  which  he  .seeks.  '  Ik 

3.  If  the  Supreme  Court  deems  the  showing  prima  facie  sufficient  to 
entitle  the  prisoner  to  bail,  the  writs  of  habeas  corpus  and  certiorari  will 
be  awarded,  to  bring  before  the  Supreme  Court  the  body  of  the  pris- 
oner and  the  proceedings  had  before  the  Circuit  Judge,  that  if,  upon 
H  full  hearing  on  the  return  of  the  writs,  the  prisoner  should  be  ad- 
judged entitled  to  bail,  he  may  be  allowed  to  give  bail  in  such  sum 
as  may  be  prescribed. — lb,  562 

4.  Insteail  of  the  writs  of  cerfzorari  and  fiabeas  corpus  issuing  from  the 
Supreme  Court,  an  agreed  statement  of  the  facts  and  proceedings 
had  before  the  Circuit  Juilge  may  be  submitted  by  the  counsel  for 
and  aiiainst  the  prKsoner,  and  if  the  Supreme  Court  decides  that  the 
prisoner  is  entitled  to  bail,  application  may  again  be  made  to  the  C'lr- 
euit  Judge.  i^- 

.b.  The  fortieth  section  of  the  eighth  chapter  of  the  Penal  Code,  [Clay's 
Digest,  444,]  by  whi(di  it  is  enacted  that  if  the  defendant  in  capital 
cases  is  not  tried  nt  the  first  ter  a  at  which  he  is  properly  triable,  ou 
account  of  any  of  the  causes  therein  specified,  he  shall  not  be  enti- 
tled to  bail  as  a  matter  of  right,  but  that  he  may  claim  to  be  discharged  on 
hail  if  he  in  not  tried  at  the  second  term,  unless  the  failuie  is  occa.siuued 
by  Ijisown  fault  or  misfortune,  or  on  his  application,  or  with  tiis  as- 
sent, is  not  repugnant  to  the  seventeenth  section  of  the  lirst  article  of 
the  constitution,  by  which  it  is  declared,  Uiat  "all  persous,  before 
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conviction,  sliall  be  bailable  by  sufficient  securities,  except  for  capi'.at 
offences,  where  the  proof  is  evident,  and  the  pi esumption  great P  lb. 

H.  The  word  "  term."  as  used  in  the  fortieth  section  of  the  eighth  chap- 
ter of  the  Peual  Code,  [Clay's  Digest,  444,]  means  the  period  of  time 
prescribed  by  late  during  which  the  court  is  required  to  be  held,  unless  the 
business  is  sooner  disposed  of,  and  not  the  time  during  whicft.  the  court 
may  actually  be  in  session.  lb.- 

I".  A  prisoner  charged  with  a  capital  offence,  who  makes  application 
to  be  discharged  on  bail,  on  account  of  an  unauthorized  premature 
adjournment  of  the  court  at  the  first  term  at  which  he  was  properly 
triable,  without  any  disposition  having  been  made  of  his  case,  makes 
out  a  prima  fade  case  for  relier,  by  showing  that  he  was  arrested  and 
in  the  custody  of  the  sheriff  before  the  adjournment  of  court,  that 
the  judge  adjourned  the  courtj  sine  die,  befoie  the  expiration  of  the 
period  allowed  by  law  for  holding  it,  and  while  there  was  business 
on  the  docket  undisposed  of,  that  no  disposition  was  made  of  his 
own  ease,  that  no  cause  for  the  adjournment  was  assigned  in  the 
order)  and  tliat  none  appears  in  the  record.  When  no  cause  ior  the 
premature  adjournment  is  assigned  on  the  record,  the  appellate  court 
will  not  presume  that  a  sufficient  cause  existed,  nor  will  it  require 
the  prisoner  to  prove  that  a  sufficient  cause  did  not  exist.  lb. 

S.  A  prisoner  in  such  case  may  insist  on  his  right  to  be  discharged  on 
bail  on  account  of  such  premature  unauthorized  adjournment,  al- 
though at  the  time  of  the  adjournment  he  was  confined  in  the  custody 
of  the  sheriff,  at  a  place  several  miles  distant  from  the  court-house, 
and  the  sheriff  iVas  advised  by  physicians  tiiat  it  was  unsafe  to  re- 
move him  on  account  of  his  wounds,  and  although  he  made  no  ap- 
plication for  a  trial,  and  might  have  continued  his  trial  on  account  of 
k\s  situation.  lb. 

9.  A  general  order  of  continuance  of  causes  not  otherwise  disposed 
of,  if  made  at  the  suggestion,  or  with  the  consent  of  the  parties,  or 
their  counsel,  would  operdte  as  a  continuance  entered  in  each  case 
by  consent,  and  would  be  a  completion  of  the  business  of  the  court 
justifying  its  adjournment.  lb. 

10.  When  a  prisoner  is  committed  for  an  assault  with  intent  to  kill  and 
murder,  and  it  is  shown  chat  the  person  wounded  is  in  danger  of 
dying  before  the  expiration  of  a  year  and  a  day  from  the  time  the 
wound  was  inflicted,  the  prisoner  is  not  entitled  to  bail,  as  a  matter 
of  right,  because  no  indictment  has  been  found  against  him  although 
two  terms  of  the  court  at  which  he  might  have  been  indicted  have 
dapsed  since  his  commitmentj  unless  it  is  also  shown  that  he  would 
be  entitled  to  bail  if  death  should  ensue  within  the  year  and  day. — 
Ex  parte  Andrews  if  Wife,  582 

KANK  AND  BRANCHES,  STATE. 

I .  The  courts  in  this  State  are  bound  to  take  judicial  notice  that  the  as- 
sets of  the  State  Bank  and  Branches  are  placed  in  the  hands  of  com- 
.  missioaers  who  are  authorized  to  sell  or  lease  its  real  estate,  and  ta 
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appoint  assistant  commissioners  to  aid  in  the  adjnstment  and  settle- 
ment of  its  affairs. — Douglas  4"  Eastern,  v.  Tlie  Branch  Bank  at  Mo- 
bile, 659 

2.  VVIien  a  lease  of  real  estate  belonging  to  the  Bank  is  executed  in  the 
name  of  the  assistant  commissioner,  and  the  rent  due  thereby  is  to 
be  paid  to  the  Bank,  equity  will  decree  a  reformation  of  the  contract 
and  a  specific  performance  against  the  Bank.  lb. 

3.  The  Bank  may  sue  in  its  own  name  on  a  lease  of  its  real  estate, 
when  by  the  terms  of  the  lease  the  rent  is  reserved  to  it,  although  the 
demise  is  in  the  name  of  the  assistant  commissioner.  lb. 

bankrupt. 

See  Chancery,  16. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  If  the  owner  of  a  promissory  note  give  it  np  to  one  of  the  makers, 
with  the  understanding  that  another  note  is  to  be  executed  in  its 
stead,  this  will  not  discharge  either  one  of  the  makers. — Smith  fy  Ga- 
rey  v.  Awbrey,  63 

2.  When  a  person  places  a  note  in  the  hands  of  an  attorney  for  col- 
lection, and  takes  from  him  a  receipt  for  it  in  his  own  name,  but 
does  not  claim  it  as  his  own,  nor  any  lien  upon  it,  and  the  note  it- 
self is  payable  to  a  third  person,  and  not  endorsed,  a  payment  by 
the  attorney  of  the  proceeds  of  the  note  to  the  payee  will  discharge 
him  from  all  liability  to  the  person  who  placed  the  note  in  his  hands. 
—Peck  ^  Clark  v    Wallace  If  Lewis,  '  219 

3.  When  suit  is  brought  on  a  promissory  note,  in  the  name  of  the 
payee  for  the  use  of  the  assignee  against  the  maker,  the  latter  cannot 
defend  himself  by  showing  that  before  the  assignment  of  the  note 
sued  on,  he  was  surety  for  ttie  payee  on  a  note  to  the  bank,  that  the 
payee  became  and  continued  to  be  insolvent,  and  that  afterwards,  on 
account  of  the  payee's  insolvency,  he  had  been  compelled  to  pay 
the  bank  debt,  unless  he  also  shows  that  such  payment  was  made 
before  the  transfer  of  the  note  sued  on,  and  notice  thereof. —CriWer- 
aleeve  v.  Caraway,  use,  Sj-c,  246 

4.  In  assumpsit  on  a  promissory  note  purporting  to  be  given  for  pro- 
fessional services  to  be  rendered  in  future  by  the  payees  as  attorneys 
at  law,  but  payable  at  a  day  certain,  parol  proof  is  inadmissible  to 
show  that  it  was  the  agreement  of  the  parties,  that  the  note  should 
not  be  paid  unless  the  payees  were  successful  in  the  suit  for  the 
bringing  of  which  it  was  given.— West  ^  West  v.  Kelly's  ExWs,      353 

5.  The  wife's  separate  estate  is  bound  for  the  payment  of  a  promissory 
note  executed  by  her  for  goods,  wares  and  merchandize  furnished  to 
her  and  her  family.— CV/z/ts  et  als.  v.  Lavenberg  ^  Co.,  «82 

6.  An  endorser  who  is  fully  indemnified,  or  one  for  whose  accommo- 
dation the  note  was  drawn  and  who  has  received  the  benefit  of  it,  is 
not  entitled  to  notice  of  its  non-payment.— //o/wtan  v.  Whiling,      70:} 

•  7.  A  bill  of  exchange  drawn  by  "  Ebenezer  Hearn''  may  be  given  in  ev- 
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idence  under  n  decluration  on  a  bill  allej.ed  to  have  been  drawn    by 
" Ebeitezer  Heame." — Coster,  lidtiuson  if  Co.  v,  Thoinason,  use,  (fc  ,      in 

8.  A  statement  by  a  witness -that tlie  habits  of  business  and  nitimacy 
between  himself  and  the  defendant  were  such  tliat  witness  had  no 
doubt  if  said  defendant  had  received  noiiceof  protest  of  said  bill,  it 
would  at  once  have  been  coinniunicateil  to  wilnees,"  is  inadmissible 

.  evidence  for  the  defendant  in  a  suit  on  the  bill,  being  a  mere  expres- 
sion of  opinion,  aud  not  the  statement  of  a  fact  within  the  knowl- 
edge of  the  witness.  lb. 

9.  When  a  bill  eaidorsed  by  a  partnership  is  dishonored  after  a  dissolu- 
tion ol  the  I'rm,  notice  of  protect  to  any  one  of  the  late  partners  is 
suffi'-ient  to  bind  all.  lb. 

10.  A  recital  in  the  notary's  certificate  of  protest,  that  "notice  of  the 
protest  had  been  left  at  the  ofhces  of  the  enuorsers,"  is  not,  of  itself, 
sufficient  JO  charge  an  endorser  with  notice,  lb. 

BONDS  AND  COVENANTS. 

1.  When  no  time  is  limited  for  the  performance  of  a  covenant,  it  must 
•  be  done  within  a  reasoriable  time.     Therefore,  when  tlie  obligors  in  a 

bond  for  title  bound  themselves  to  make  title  to  the  obligee,  which 
the  bo;id  showed  was  in  a  third  person,  and  the  obligee  lived  morij 
than  three  years  after  the  execution  of  the  bond,  during  which  time 
ihe  obligors  did  not  enable  themselves  to  comply  with  the  condition 
of  their  bond,  and  made  no  elfurt  to  procure  tiie  title,  it  is  prima  fucir 
a  breach  of  the  condition  of  the  bond  in  the  life-tinie  of  the  obligee, 
fox  which  his  administrator  is  the  proper  party  to  bring  suit. — Alien, 
Adrn'r.  v  Greene,  34 

2.  When  the  bond  shows  that  the  title  is  in  a  third  person,  and  the  ob- 
ligor never  procures  a  conveyance  of  the  title  to  the  obligee,  nor  ob- 
tains it  himself,  the  heir  of  the  obligee  cannot  take  the  land  by  de- 
scent, nor  sue  in  his  own  name  for  a  breach  of  the  condition,  wheth- 
er that  breach  happened  before  or  after  the  death  of  his  ancestor,   lb. 

3.  If  the  obligee  has  not  violated  the  contract  on  his  part,  an  actiou 
may  be  maintained  by  his  administrator,  for  a  breach,  although  tho 
purchase  money  may  not  have  been  paid.  lb. 

4.  But  d  the  obligee  is  notltied  by  the  surety  of  the  principal  obligor, . 
that  the  title  is  not  in  the  person  named  m  the  condition  ol  the  bond, 
aud  promises  such  surety,  on  his  request,  not  to  pay  the  purchase 
money  until  the  title  is  arranged,  but  alierwaids,  in  violation  of  hisr 
promise,  pays  it,  when  he  could,  consisteniiy  wuhhis  contract,  have 
retained  it,  the  surety,  in  a  suit  on  the  bond,  can  reduce  the  dama- 
ges to  the  extent  of  the  purchase  money.  lb, 

h.  When  the  official  bond  ol  a  county  treasurer  is  defective  as  a  statu- 
tory oond,  but  good  as  a  common  law  bond,  suit  can  only  be  bronght 
upon  it  in  the  name  of  the  obligee. —  Wilson,  use,  ifc.  v.  Cantrell 
el  als.,  642 

a.  Au  official  bond  of  a  county  treasurer,  the  condition  of  which  is  iu 
the  precise  words  and  form  prescribed  by  the  Act  of  183y.  [Clay'a 


INDEX.  Si? 


BONDS  AND  COVENANTS-continued. 

Dig.  577,  I  11,]  and  refers  specially  to  the  act  by  virtue  of  which  the 
bond  was  executed,  and  on  Which  is  endorsed  the  oath  prescribed 
by  the  act,  subscribed  by  the  treasurer,  is  a  good  statutory  bond,  al- 
though it  does  not  recite  that  the  principal  obligor  is  the  county 
treasurer,   or  that  he  was  elected  as  such.  lb. 

"i.  A  bond  taken  hy  the  justice  of  the  peace  from  a  party  charged  with 
the  paternity  of  a  bastard,  conditioned  for  his  appearance  at  court, 
&c,  as  required  by  the  statute,  (Clay's  Dig.  134,  §2.)  is  properly 
made  payable  to  the  Governor  of  the  State  ("or  the  time  being  and  his 
successors  in  office.— C/iaw^ron  v.  Fitzpatnclcy  Gov't.,  &c.,  649 

8.  A  stranger  cannot  sue  upon  a  deed  which  only  contains  covenants 
between  the  parties,  although  it  may  contain  an  express  covenant 
for  his  benefit.  —Douglass  &  Ecuton  v.  The  Branch  Bank  at  Mobile,    659 

9.  A  bond  for  titles,  executed  by  commissioners  who  are  appointed  by 
the  Orphans'  Court  to  sell  the  real  estate  belonging  to  a  decedent, 
conditioned  that  the  commi.ssioners  shall  make  or  cause  to  be  made 
to  the  obligee  a  fee  simple  title  to  the  land,  is  binding  upon  the  obli- 
gors personally,  when  they  exceed  tlieir  authority  and  fail  to  bind 
the  decedent's  estate. — Whiteside  v.  Jennings,  784 

JO.  The  obligee's  notes  given  for  the  purchase  money  of  the  laud  con- 
stitute a  sufficient  legal  consideration  for  the  execution  of  the 
bond.  lb. 

11.  It  seems,  that  the  measure  of  damages  in  an  action  on  a  bond  for 
titles  is  the  value  of  the  land  at  the  time  of  the  breach.  lb. 

CAMP- HUNTING. 

1.  In  an  indictment  for  camp-hunting,  under  the  Act  of  Februarys, 
1846,  (Pampltlet  Acts,  p.  144,)  a  count  which  oidy  charges  the  de- 
fendants with  having  formed  themselves  into  a  company  consisting 
of  more  than  five  for  the  purpose  of  camp-hunting,  is  fatally  defec- 
tive.—  Underwood  et  als.  V.  The  State,  532 

2.  A  count  which  charges  that  the  defendants  came  into  the  county  of 
Covington  for  the  purpose  of  camp-hunting,  and  that  they  did  camp- 
hunt  therein,  but  does  not  allege  that  they  hunted  together,  or  in  a 
company  of  more  than  five  persons,  is  also  defective.  lb. 

3.  Tije  act  of  February  5,  1846,  dues  not  prevent  citizens  of  other 
coujties  from  camp-hunting  in  the  county  of  Covington,  except  in 
companies  of  more  than  five  persons.  lb. 

CASE,  ACTION  ON  THE 

1.  A  count  in  case  for  a  malicious  prosecution  must  aver  the  issuance 
of  process,  proj.erly  describing  it.  and  the  plaintiff's  arrest  and  im- 
pri.sonment  l»y  virtue  thereof. — Sheppard  v.  Furniss,  760 

2.  Case  is  the  proper  remedy  for  the  malicious  use  of  process  regular- 
ly issued  from  a  court  of  competent  jurisdiction  ;  but  when  the  pro- 
ceeding complained  of  is  merely  irregular,  trespass  is  the  remedy,  lb. 

3.  The  form  of  action  adopted  by  the  pleader  does  not  always  deter- 
mine the  character  of  the  count ;  but  it  may  be  adjudged  a  count  in 
trespass,  or  a  count  in  case,  according  to  the  facts  stated  in  it,  and 
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the  conclusions  which  the  law  draws  from  those  facts.  lb. 

^.  A  count  in  trespass  cannot  be  united  in  a  declaration  with  a  count 

in  case  J6. 

CERTIORARI. 

1.  A  certiorari  does  not  lie  to  review  the  .sentence  of  the  Commission- 
ers' Court,  refusing  to  establishing  a  private  road. — Brooksv.  Kirby,  72 

2.  A  certiorari  from  the  County  Court  does  not  lie  to  review  the  judg- 
ment ot  a  Justice  ot  the  Peace,  in  a  proceeding  instituted  under  the 
Act  of  1841,  (Clay's  Dig.  p.  358,  §  3.)  to  recover  damages,  where  the 
amount  claimed  does  not  exceed  twenty  dollars. —  Wninv.  Freele,  171 

3.  A  certiorari  to  review  the  judgment  of  a  Justice  of  the  Peace  cannot 
be  regularly  sued  out  after  the  expiration  pf  three  years  from  the 
rendition  of  the  judgment. — Eninv   Ross.  239 

4.  When  the  defendant  against  whom  a  judgment  has  been  rendered 
by  a  Justice  of  the  Peace,  removes  the  cause  by  certiorari  into  the 
Con nty  Court,  a  judgment  of  non  pros,  cannot  be  rendered  against 
the  pilaintifT.  unless  he  has  been  notified  of  the  issuance  of  the  certio- 
rari.— Crou-novtr  v.  Srygley,  251 

5.  It  seems,  however,  that  cases  removed  from  Justices'  Courts  by  certio- 
rari, are  not  embraced  in  the  statute,  (Clay's  Dig.  315,  §  17,)  which 
secures  to  the  appellee  a  right  to  notice  of  an  appeal  from  the  judg- 
ment of  a  Justice  of  the  Peace.  lb. 

6.  When  a  judgment  is  rendered  by  a  Justice  of  the  peace  and  the  case 
is  taken  by  certiorari  to  ihe  Circuit  Court,  the  certiorari  shoidd  not 
be  dismissed  because  the  penalty  of  the  bond  is  less  than  the  amount 
prescribed  by  the  order  of  the  judge  by  whom  the  writ  was  granted. 
McCleUan  v.  Allison,  671 

CHANCERY. 

1.  If  a  person  having  an  incumbrance  or  security  upon  an  estate  con- 
ceals his  interest,  and  thereby  enables  the  owner  of  the  estate  to  ob- 
tain an  additional  advance  upon  it,  he  will  be  postponed  in  a  court 
of  equity,  to  the  second  incumbrancer. — Chapman  et  als.  v.  Hamilton 
et  als.  121 

2.  When  the  record  of  tjie  Orphans'  Court  contains  no  report  or  decree 
of  in.solvency,  a  mere  recital  in  the  order  of  publication  against  credi- 
tors, that  the  estate  had  theretofore  been  reported  and  declared  insol- 
vent, does  not  give  the  Couit  of  Chancery,  to  which  the  cause  has 
been  transferred,  jurisdiction  to  proceed  to  a  settlement  of  the  estate 
as  an  insolvent  estate. — McBroom^s  AdmWs  v.  McBroom's  Creditors,  173 

3.  To  entitle  a  party  to  relief  in  equity  against  a  judgment  at  law, 
when  his  defence  could  have  been  made  in  the  court  of  law,  he 
must  show  fiist,  that  his  failure  to  make  a  defence  was  not  attribu- 
table to  his  own  omission,  neglect  or  default;  and,  secondly,  that  he 
has  a  good  defence  in  the  entire  cause  of  action,  or  to  such  part  of  it 
as  he  proposes  by  his  bill  to  litigate. — Hair  ^  Lahuzan  v.  Lovce,      224 

4.  When  a  garnishee  comes  into  a  court  of  chancery  to  be  relieved 
against  a  judgment  at  law,  which  has  been  rendered  against  him  by 
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default,  he  should  show  by  h^s  bill,  not  only  that  he  is  not  indebted 
to  the  defendant  in  attachment,  but  also  that  he  lias  no  effects  in  hie 
hands  belonging  to  said  defendant.  lb. 

6.  When  a  judgment  lias  been  rendered  by  default  against  a  garnishee, 
and  the  evidence  clearly  shows  that  the  failure  to  defend  at  law  ia 
attributable  to  his  own  neglect,  he  cannot  be  relieved  in  equity 
against  the  judgment.  Jb. 

6.  When  lands  are  sold  under  an  execution  against  the  principal  debt- 
or, and  purchased  by  one  of  his  sureties  with  money  belongnig  to 
himself  and  another  co-surety,  a  third  co-surety  cannot  claim  to  par- 
ticipate in  the  benefit  of  the  purchase  as  an  indemnity  against  his 
liability  with  the  other  sureties.— Cro?w;;ton  et  als.  v,  Vasser,  exW.     259 

7.  Courts  of  equity  will  not  enforce,  as  in  favor  of  a  volunteer,  a  pure- 
ly voluntary  trust  which  is  executory.— 76.  260 

B.  But  when  a  person  has  constituted  himself  a  trustee  for  another, 
and  the  relation  of  trustee  and  cestui  que  trust  has  been  fully  estab- 
lished, the  trust  may  be  enforced  in  equity  for  the  benefit  of  the  cestui 
que  trust,  although  he  is  a  mere  volunteer  lb. 

9.  If  the  complainant  is  not  entitled  to  relief  upon  the  original  bill,  mat- 
ters which  subsequently  occur,  and  which  are  averred  by  way  of 
supplemental  bill,  cannot  cure  the  defect. — Land  Sf  Wife  v.  Cowan 
et  als.  297 

10.  When  a  remainderman  files  a  bill  quia  timet,  to  protect  his  interest 
in  certain  slaves,  an  allegation  in  the  bill  that  one  of  the  defendants 
seized  upon,  and  took  possession  of  the  negroes,  from  and  out  of 
the  possession  of  the  tenant  for  life,  and  that  lie  has  ever  since  exer- 
cised, and  clairHS  to  exercise  full  control  over  them,  and  has  placed 
them  in  the  possession  of  another  defendant,  w-ho  still  retains  them, 
does  not  warrant  the  presumption  that  he  took  them  as  a  trespasser, 
or  that  he  holds  them  otherwise  than  in  subordination  to  the  true 
title.  Ii> 

11.  A  remainderman  cannot  complain  of  a  trespass  upon  the  tenant 
for  life,  unless  such  trespass  iufiome  way  endangers  his  remainder.  i6. 

12.  Kvery  fact  essential  to  entitle  the  complainant  to  the  relief  which 
he  seeks,  must  be  averred  i.u  the  bill,  and  relief  cannot  be  granted 
for  matters  not  alleged,  although  they  may  be  apparent  from  other 
parts  of  the  pleadings  and  evidence.  Ih. 

13.  A  testator  bequeathed  a  negro  girl  and  her  increase  to  his  grand 
children,  and  provided  that  the  negroes  should  reniam  undivided  un- 
til the  youngest  child  arrived  at  the  age  of  twenty-one  years,  and 
should  then  be  divided  among  those  who  were  living.  A  division 
was  made  among  the  children  before  the  youngest  had  attained  hi.s 

•  majority,  and  he  afterwards  filed  a  bill  to  have  the  division  set  aside, 
alleging  that  he  had  not  received  an  equal  share  with  the  others. 

It  was  held, 

J.  That  the  bill  would  not  be  dismissed  by  the  appellate  court  on 
a&Bount  of  a  formal  defect  in  not  ofTering  to  account  for  the  ne- 
groes which  the  complainant  had  received,  the  objection  not  hftv- 
jngf  been  taken  in  the  primary  court, 
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2.  That  the  negroes  were  exempt  from  execntian  at  law  agraiiisr  any 
of  the  legatees,  ttiitil  the  youngest  child  had  arrived  at  the  age  ov 
twenty-one,  and  a  division  had  been  made  pnrsnant  to  tl»e  wiH. 

3.  That  until  that  time,  the  marital  rights  of  the  hnsband  of  a  /«?te 
covert  legatee  did  not  attach,  although  he  had  possessiou  of  some 
of  the  neyroes  as  bailee. 

4.  That  one  of  the  legatees  who  disclaimed  alt  interest  in  the  ne- 
groes, having  sold  his  interest  to  another  legatee  before  the  divis- 
ion was  made,  was  a  competent  witness  for  the  complainant  to 
prove  his  minority  at  the  time  the  dvisiou  was  made. — Johnson  et 
ul.  V.  Culbreatk,  348- 

H.  A  court  of  equity  will  not  specifically  enforce  a  parol  gift  of  land. 
Evi.ns  V.  Battle  el  als.  398 

J5.  But  when  the  donee  has  taken  possession  of  the  land  under  the 
parol  gift,  and  made  improvements  thereon,  equity  will  not  allow 
the  donor  to  reclaim  the  possession,  without  making  compensatioi* 
to  the  donee  for  the  improvements.  lb 

16.  R.  &H.  filed  their  bill  in  equity  against  E.  T.H.  and  W.  R.,  seeking 
to  condemn  to  the  satisfaction  of  a  judgment  at  law,  which  they  had 
obtained  against  the  said  E.  T.  R  .  (uti  which  judgment  an  executiou 
had  been  i.ssued  and  returned  "No  property  Ibnnd,'^)  his  interest  iti 
certain  lands  and  slaves  which  had  been  bequeaihed  by  his  father 
to  W.  R.,  "to  have  and  to  hold  the  same  in  trust  for  the  beneht  ot 
E.  T.  R.,  but  the  same  sliall  not  be  subject  to  the  payment  of  any 
debt  that  he  may  owe,  nor  shall  the  rents  and  profits  of  the  land  oy 
the  hire  of  the  slaves  be  applied  for  the  same  object,  but  the  same 
shall  be  held  for  the  use  and  benefit  of  the  said  E.  T.  R.  and  his  fam- 
ily, during  the  term  of  his  natural  life,  and  from  and  after  his  death  to 
the  use  of  such  persons  as  the  same  may  be  devised  and  liequeathed 
by  the  said  E.  T.  R.  in  his  will;  and  ii;  the  event  no  will  shall  be 
made,  then  to  the  heirs  at  law  of  tht  said  E.  T.  E."  The  defendaflt 
insisted  that  he  did  not  have  such  an  interest  in  tl.e  property  be- 
queathed as  could  be  subjected  to  the  payment  of  his  debts,  and  also- 
relied  on  his  discharge  under  the  Bai.krupt  Act,  obtained  subse- 
quently to  tlie  rendition  of  the  judjiraent  against  him.  R.  &H.didnotr 
prove  their  claim  in  the  Bankrupt  Court  against  E.  T.  R  ,  nor  was  his 
interest  in  the  trust  propeny  surrendered  in  hjs  schedule  by  E.  T.  R 
The  chancellor  dismissed  ihe  bill,  but  the  appellate  court  reversed 
)iis  decree,  and  held  that  the  uiterest  of  E.  T.  R.  in  that  portion  of  the 
property  from  the  eaiployment  of  whicha  revenue  was  to  be  derived 
was  capable  of  separaiiou.  by  aii  aceount  ascertaining  his  share  iu 
the  nett  product,  and  that  such. share,  when  so  ascertained,  was  lia- 
ble to  be  snlijecled  to  the  jwymeut  of  his  debts.  Tlie  cau.«e  was  re- 
manded, that  an  account  might  be  t<iken,  and  that  inber  parties  might 
be  added.  The  bill  was  amemled  by  making  the  wife  and  children 
©f  E.  T.  R.,  and  also  the  a.»«sigMee  iu  l)ankruptcy,  partie.*  defendants 
it  was  proved,  j/itoa7ta,  that  after  the  testator  had  made  his  said  will - 
ke  vecbally  requested  W.  R.  to  g^ive  tasaid  E.  T>  R.  a  certain,  wa^^- 
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house  and  ten  acres  of  land ;  that  W.  R.  afterwards  refused  to  com- 
ply with  the  request,  bin  permitted  E.  T.  R.  to  rent  out  the  property 
and  receive  the  rent  for  three  or  four  years;  that  T.,  to  whom- the 
property  was  rented  lor  one  year,  executed  his  note  for  the  rent  pay- 
able to  W.  R.f  together  with  a  mortgage  on  two  sifives,  to  secure  its 
payment;  that  the  slaves- were  sold  under  the  mcrtgase,  and  pur- 
chased by  W.  R.  in  his  own  name,  and  were  afterwards  delivered  by 
•  him  to  E  T.  R.;  that  E.  T.  R.  had  purchased  three  negroes  from  W. 
R.,  which  were  to  be  j)aid  for  out  of  the  trust  estate,  but  the  purchase 
money  liad  not  been  paid.  W.  R.  claimed  to  have  a  mortgage  ou 
said  three  negroes  for  the  payment  of  the  purchase  money,  but  no 
proof  was  made  relative  to  it.     It  was  held, 

I.  That  the  correctness  of  the  former  decision  of  tlie  appellate  court 
conid  not  be  questioned,  either  by  the  assignee  in  bankruptcy  or 
by  the  wife  and  children  of  E.  T.  R.,  inasmuch  as  the  former  was 
not  injured  by  said  decision,  and  the  interest  of  the  latter  wasfuUy 
represented  before  the  court  at  thet  time  by  the  trustee. 
2-.  That  the  amendment  only  put  in  issue  such  facts  as  would  avoid 
'  the  discharge  in  bankruptcy,  which  the  original  defendants  had 
set  up,  or  show  that  it  did  not  operate  on  the  property  sought  to  bu 
conuemned,  and  was  therefore  not  obnoxious  to  the  ol  'jection  of  ma- 
king a  new  case  different  from  that  pre.«ented  by  the  original'bill. 

3.  That  the  legal  title  to  the  slaves  purchased  uniler  the  mortgage 
did  not  vest  in  E.  T.  R.  until  the  delivery  to  him.  and  until  that 
time  he  did  not  have  such  a  benelicial  interest  in  them  as  could  le 
subjected  by  his  creditors,at  law  or  in  equity,  to  the  satisfaction 
of  their  demands. 

4.  That  the  otni.ssion  of  E.  T.  R.  to  inclnde  in  his  schedule  his- inte- 
rest in  the  trust  property,  thus  bequeathed  by  his  father,  was  not 
such  a  fraud  or  wilful  concealment  as  would  vacate  in  toto  his  cer- 
tificate of  discharge  a»  a  bankrupt. 

5.  That  a  charge  in  the  bill  that  the  failure  of  E.  T.  R.  to  surrender 
in  his  scliednle  his  interest  in  the  trust  property  amounted  in  law  to 
a  fraud  which  should  vacate  his  discharge,  was  not  equivalent  to 
a  charge  of  fraud  or  willut  concealment  of  his  property. 

6.  Thai  although  it  is  a  general  rule,  that  to  enable  the  creditor  of  a 
bankrupt  to  maintain  a  suit  in  equity  to  subject  to  the  satisfaction 
of  his  debt  property  belonging  to  the  bankrupt,  he  must  allege  iu 
liis  bill  some  collusion  between  the  a.ssignee  and  ihe  debtor,  or 
that  the  assignee  refuses  t  >  bring  suit,  yet  when  the  assignee  hai* 
neglected  for  more  than  five  years  to  institute  proceedings  to  ob- 
tain the  condemnation  of  the  bankrupt's  intereft  in  certain  tru^t 
property,  and  in  the  meantime  a  creditor  has  ferreted  out  that  in- 
terest, and  after  a  protracted  litigation,  obtained  a  decree  subject- 
ing it  to  the  satisfaction  of  his  debt,  the  assignee  will  be  presumed 
to  have  abandoned  his  claim,  and  lie  cainiot  assert  it  against  sucft 
creditor. 

7..  The  assignee  having  no  claim  to  the  property  which  he  could  as- 
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sert  against  the  complainants,  none  of  the  other  defendants  couUl 
take  advantage  of  K.  T.  R.'s  discharjje  under  the  Bankxnpt  Act. 
8.  That  the  State  courts  have  }uri(<dif*tion  of  the  case  established  by 
the  bill,  answers  and  evidence.    The  rules  of  interpretation  whicli 
obtain  in  the  Federal  courts  as  to  the  coii&Lruction  of  tlie  Bankrupt 
Act  will  be  app'ied  by  the  Stale  courts. 
.$.  That  VV.  R.  and  E.  T.  R.  having  admitted  in  their  answers  the  due 
issuance  and  return  of  the  execution  against  E.T.  R.,  an  objection 
to  the  sufficietLcy  of  the  return  could   not  afterwards  be  raised, 
either  by  them  or  any  of  the  other  defendants. 
JO.  That  a  defendant  cannot  raise  the  objection  that  an  execution 
was  not  sent  to  the  county  of  his  residence,  unle.es  he  shows  that 
he  had  visible  property  in  that  county  which  was  liable  to  its  sat- 
isfaction. 
11.  That  the  other  creditors  of  E.T.  R.  were  not  necessary  parties. 
J2.  That  it  was  not  necessary  or  proper,  in  stating  the  account,  that 

any  allowance  should  be  reported  for  the  family  of  E.  T.  R. 
43.  That  E.  T.  R.  was  not  entitled  to  compensation  for  his  .services 
in  superintending  the  trust  estate,  no  such  clann  havimr  been  set 
up  in  his  answer,  and  no  proof  made  before  the  master  of  any 
contract  between  him  and  trustee  for  such  compensation. 
14.  That  the  three  negroes  which  were  purchased  from  VV.  R.  by  E.. 
T.  R.  w.ere  properly  taken  iirto  the  estimate  in  statingthe  account, 
Rugelyif  Harrison  v.  Robinson,  404 

.17.  The  original  juri.^diction  of  Uie  Court  of  Chancery  is  no*  affected  by 
the  statutory  jurisdiction  conferred  upon  the  Orphans'  Court,  over 
the  settlement  of  estates,  except  when  prohibitory  or  restrictive  words 
are  u.'^ed  denying  to  the  Court  of  Chancery  the  exercise  or  continu- 
ance of  its  jurisdiction. —  GoiUd  v.  Hayes  dal.  438 
48.  The  Court  of  Chancery  may  take  cognizance  of  the  .settlement  of 
an  executor's  adtoinisiration  after  it  has  l)een  commenced  in  the  Or- 
phans' Court,  when  there  are  complicated  aiatters  of  account  to  be 
settled,  and  irust*  to  be  executed,  wluch  the  Orphans'  Court  cannot 
enforce.  lb. 
.!!'.  \V.  Al.  placed  in  the  hands  csi  A.  IvI.,  who  was  bound  as  surety  for 
him  on  several  debts,  certain, bonds  of  the  Montgomery  R.  R.  Com- 
pany, with  the  understanding  that  A.  M.  should  endeavor  to  collect 
thetn  and  sliould  apply  the  proceeds  to  the  paymeiii  of  the  debts  for 
■which  he  was  bound  as  surely.  G.  and  other  judgment  creditors  of 
the  R.  R.  Company  afterwards  filed  a  bill  against  A.M.  and  other 
stockholders,  for  the  purpose  of  condemning  their  indebtedness  to 
the  company  to  the  satisfaction  of  complainants'  judgments  again.<t 
it,  the  company  being  insolvent.  A.  M..  before  the  service  of  the 
.subpcBua  n[>on  liim,  paid  some  of  the  debts  for  which  he  was  bound 
as  surety  foi  VV.  M.,  and  after  he  had  been  served  with  process,  the 
whole  amount  of  the  bonds  assigned  to  him  by  W.  M.  was  passed 
xo  his  credit  on  the  books  of"  the  company.  A  settlement  of  their 
;gtccouQt»  was  iifterwards  maiie  between  A^  >J..  gijd  V\'.  M.,in  whicl^ 


INDEX.  861 

CHANCEaY—CONTINUED. 

A.  M.  accounted  for  the  bonds  which  he  had  received,  at  their  mar- 
ket value,  fifty  cents  on  the  dollar.     It  was  held, 

1.  That  A.  M.  was  entitled  to  a  credit  on  his  indebtedness  to  the 
company,  of  the  amonnt  which  he  had  paid  as  snrety  for  VV.  M. 
before  the  service  of  the  subpoena  upon  him. 

2.  That  his  right  to  retain,asagainst  the  complainants,  only  extended 
to  the  amount  adualhj  paid  by  him,  and  was  not  affected  by  t}ie  de- 
preciation in  the  market  valne  of  the  bonds,  or  the  suliseqnetit  set- 
tlement between  him  and  VV.  M.— Godwin  et  als.  v.  McGeheeet  ah.  468 

50.  A  court  of  equity  will  decree  the  specific  execution  of  a  parol  agree- 
ment to  sell  or  convey  land4  notwithstanding  the  statute  of  frauds^ 

J  when  there  has  been  such  a  part  performance  of  the  agreement  iha: 
to  refuse  it  would  woik  a  fraud  on  the  party  seeking  its  specific 
execution. — Brewer  v.  Brewer  If  Logan,  481 

21.  A  vendee  who  has  obtained  the  possession  of  land  under  a  jjarol 
contract  and  in  pursuance  of  its  terms,  and  lias  paid  the  entire  pur^ 
chase  money,  is  entitled  in  a  court  of  equity  to  a  specific  execution 
of  the  contract.  H. 

ii2.  T.,  being  in  possession  of  a  quarter  section  of  land  to  which  he  had 
a  pre-emption  right,  agreed  by  parol  with  G.  that  G.  should  pay  the 
•whole  of  the  entrance  money  to  the  government,  and  in  considera- 
tion thereof  should  have  one-half  of  the  l^nd.  G.  paid  the  entrance 
money  accordingly,  and  took  a  patent  jn  his  own  name.  Held — 
That  these  facts  were  tantamount  to  a  payment  of  the  purchase 
money,  and  entitled  T.  to  a  specific  execution  of  the  contract.      Jb. 

23.  When  the  specific  execution  of  a  parol  agreement  would  be  decreed 
between  the  immediate  parties  thereto,  it  will  also  be  decreed  be- 
tween parties  claiming  under  them,  unless  some  controlling  equity 
intervenes  which  wotild  render  it  improper,  according  to  the  rules 
by  which  courts  of  equity  are  governed,  to  decree  its  specific  exe^ 
cution.  .  /6. 

24.  When  a  party  purchases  land  in  the  possession  of  a  third  person, 
without  inquiring  into  his  rights  or  the  character  of  his  possession, 
he  is  affected  wijh  all  the  equitable  rights  binding  on  his  vendor,  and 
he  cannot  set  up  the  want  of  notice  to  protect  himself.  lb, 

25.  When  the  complainant's  conduct  has  not  been  the  ha3is  of  the  acts 
of  the  person  through  whom  the  defendant  claims,  and  his  silence 
has  not  misled  any  one,  he  will  not  be  held  to  have  forfeited  his 
equitable  rights  by  the  mere  failure  or  omission  to  assert  them.     lb. 

26.  The  statute  conferring  upon  the  registers  in  chancery  power  to  ap- 
point irustees  in  certain  cases,  (Clay's  Digest,  350,  §  33,  an  J  Pamph- 
let Acts  of  1845-6,  p.  16.)  is  not  unconstitutional  in  vesting  (piasi 
judicial  powers  in  officers  who  are  not  elected,  commissioned  and 
qualified  as  judges  are  requijedto  be  by  the  constitution. — Gainex  v. 
Harvin,  49 1 

27.  An  equitable  title  to  land  cannot  be  sold  under  execution  at  law, 
but  resort  must  be  had  to  a  court  of  equity.— W^i/son  v.  Beard,      62^ 

23,  A  father,  who  by  reason  of  his  poverty  and  bodily  infirmity  has  Ih>. 
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come  unable  to  support  his  infant  dangrhter,  has  a  right  to  resort  to 
the  court  of  equity  which  has  appointed  a  trustee  of  her  estate,  to 
have  an  allo\t?anee  for  her  support  and  education  decreed  to  he  paid 
by  such  trn.stee  out  of  tlie  annual  income  of  her  estate. —  Watts  v. 
Steele,  frus/ee,  656 

29.  When  a  lease  of  real  estate  belonsjiiig  to  the  Bank  is  executed  in 
the  name  of  the  assistant  commissioner,  and  the  rent  due  thereby  is 
to  be  paid  to  the  Bunk,  equity  will  decree  a  reformation  f)f  the  con- 
tract and  a  speciiic  performance  against  the  Bank. — Douglass  if  Eas- 
ton  V.  Tke  Branch  Bank  at  Mobile,  659 

30.  A  party  seeking  relief  in  equity  again.^t  a  judgment  at  law,  on  the 
ground  that  lie  was  ignorant  of  his  defence  until  after  the  rendition 
of  the  judgment,  must  show  the  exercise  of  ordinary  diligence  to 
disco\er  it, oi  that  he  was  prevented  from  employing  such  diligence 
by  fraud,  accident,  or  the  act  of  the  opposite  party,  unmixed  with 
fault  or  negligence  on  his  own  part. — Perrine  v.  Carlisle,  686 

31.  The  defendant  in  a  judgment  has  a  full  and  complete  remedy  at 
law,  by  supersedeas,  to  obtain  credit  for  a  part  payment  of  tiie  judg- 
ment, and  consequently  such  payment  constitutes  no  ground  for 
equitable  relief.  lb. 

32.  VVIien  a  bill  is  filed  for  relief,  and  the  jurisdiction  of  the  court  is 
8oug!it  to  be  maintained  on  tlie  ground  of  discovery  alone,  the  bill 
should  allege  that  the  complainant  is  unable  to  prove  the  facts  upon 
which  he  relies  for  relief  otherwise  than  by  the  answer  of  the  de- 
fendant, lb. 

.*S3.  A  court  of  equi  y  will  not  interfere  at  the  suit  of  one  of  the  defend- 
ants in  a  judgment  at  law,  to  coti>pel  the  plaintiff  to  collect  his  judg- 
ment out  of  another  defendant,  who  by  agreement  with  his  co-de- 
fendant had  bound  himself  to  pay  it. — Skinner  v.  Barney  et  alf.       698 

34.  When  parties  have  a  joint  legal  title  tojjer.soual  property,  an  equity 
existing  between  themselves  will  not  enable  them  as  complainants 
to  file  a  bill  in  chancery,  to  reilress  an  injury  done  to  their  joint  legal 
t\t\e.—Combij  et  als.  v.  McMidmel  et  als.  747 

35.  A  feme  sole  conveyed  her  undivided  interest  in  certain  personal  pro- 
perry,  which  bad  been  bequeathed  to  her  and  her  brothers  and  sis- 
ters by  their  father,  to  a  trustee,  in  trust  that  he  j^hould  take  the  same 
into  his  possession  when  divided,  and  bold  it  for  the  use  and  benefi!; 
of  herself  and  the  issue  of  her  body,  and  at  her  death  should  convey 
the  same  to  sueh  of  her  issue  as  nnglit  then  be  living.  She  after- 
wards married,  and  her  portion  of  the  slaves  after  division  went  in- 
to the  possession  of  her  liusband.  After  her  death  her  children  filed 
a  bill  for  the  recovery  of  the  slaves,  against  their  father  aud  others 
claiminir  under  him.     Ilwas  held, 

1.  That  thecomplainants'  title,  if  they  had  any  at  all.  was  a  legal  ti- 
tle lor  which  they  had  a  perfect  leiial  remedy. 

2.  That  the  prayer  for  a  division  of  the  slaves  among  the  complain- 
ants did  not  give  the  court  jurisdiction  to  render  a  decree  again.*t 
she  defendants. — lb.  7-iS 
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M  Mere  inadequacy  of  consideration,  within  itself,  and  disconnected 
from  all  otiier  facts,  is  not  a  sufficient  jrronnd  tor  setting  aside  aeon- 
tract,  or  granting  relief  against  it  in  equity. — Judge  v.  Wdkms,       7G;"» 

37.  When  a  debtor  becomes  insolvent,  and  executes  a  deed  of  trust  to 
secure  certain  ol  his  creditors,  a  court  of  ciiaucery  will  make  a  pro 
rata  distribution  of  the  proceeds  among  ail  the  creditors  who  are  pro- 
videil  for,  whentlie  deed  creates  no  preference  among  them. — Branch. 
Bank  at  Mobile  v.  Robertson  et  als.  \   798 

.'38.  Tlie  court  of  chancery  has  jurisdiction  over  bequests  to  charitable 
uses  by  virtue  of  its  original  common  law  powers,  without  claiming 
pierogative  powers,  or  invoking  the  aid  of  the  statute  of  43  Elizabeth. 
Carter  &  W.fe  et  als.  v.  Balfovr's  Adrn^r,  815 

•1.9.  Whether  the  statute  of43Ehz.is  m  force  in  this  State— Queue?  ii> 

CHANCERY  PLEADIiNG  AiND  PRACTICE. 

1.  W  lieu  service  of  ])rocess  upon  non-resident  defendants  has  been 
perlected  by  publication  only,  tlie  record  must  show  that  the  publi- 
cation was  made  m  the  manner  pointed  out  by  the  40tfi  Rule  of 
Chancery  Practice. — Beaveis  et  als.  v.  Davis,  8S 

2.  When  the  interest  of  an  absent  defendant  is  affected  by  the  decree, 
and  tie  has  not  been  personally  served  with  processofsutpoBftfl,  with- 
in this  Jjtaie,  nor  voluntarily  suumitied  to  the  jurisdiction  ot  the  court< 
it  is  erroneous  to  render  a  linal  decree  without  the  bond  required  by 
tlie  Act  of  1805. --(Clay's  Dig.  353,  g  45.)  lb. 

■1.  A  demurrer  to  a  bill  lor  the  want  of  parties  must  show  who  the 
proper  parties  are,  m  such  a  manner  as  to  point  out  the  defect  in  the 
bill,  uiiLl  enable  the  complainant  to  amend  it. — Chapman  et  als.  v. 
HarnUlon  et  als.  121 

4.  To  a  bill  which  seeJiS  to  subject  to  the  satisfaction  of  the  complairi- 
anl's  claim,  the  undivided  inierest  of  a  distributee  m  an  estate  whila 
yet  in  the  hands  of  the  aduuuistrator,  all  tiie  distributees  are  ueces* 
eary  parties.  lb, 

.■j.  When  a  bill  is  demurrable  on  its  face,  for  the  want  of  proper  parties 
defendants,  and  the  defendant,  instead  of  demurring  alone,  answers, 
and  shows  by  his  answer,  that  there  is  no  other  necessary  party,  the 
court  may  proceed  to  a  hnal  decree,  without  regard  to  sncli  a  lormal 
delect  in  the  bill.  lb. 

().  if  a  creditor  who  has  a  lieu  upon  two  funds  for  the  security  of  his 
debt,  hies  a  bill  seeking  to  condemn  one  of  them,  the  bill  is  not  de- 
murrable, because  it  does  not  show  what  disposiiiou  has  been  made 
ot  the  other.  lb. 

7-  A  decree  will  not  be  reversed,  because  a  party  defendant,  wlio  has 
in  Ins  Hands  the  lund  sought  to  be  condemned,  is  sued  as  administra- 
tor, instead  ol  guardian,  uheii  it  appears  that  the  estate  has  been  set- 
tled; that  all  the  parties  interested  in  the  fund  are  before  the  court; 
and  ibat  no  injury  has  been  done  to  any  one.  lb. 

«.  Wtien  the  oruer  transferring  a  cause  Irom  the  Orphans'  Court  to  the 
C<juri  oi  Cliawcery,  assigns  no  reason  for  the  transfer,  but  tlie  record 
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discloses  a  sufficient  reason,  and  the  parties  appear  and  proceed 
with  the  cause,  without  ol)jection,  in  the  Court  of  Chancery,  an  ob^ 
jectiou  to  tlie  jurisdiction  of  that  court,  on  account  of  a  mistake  in 
the  decree,  setting  fortli  the  reason  of  the  transfer,  cannot  be  raised  iu 
the  appellate  court,  and  the  mistake  itself  is  immaterial. — McBroom's 
Adm'rs  V.  McBroom's  Cied'rs,  ITS- 

!>.  A  mistake  ui  the  given  name  of  the  party  against  whom  a  decree 
has  been  rendered,  when  the  true  name  appears  in  the  record,  is  « 
clerical  misprision,  and  will  be  corrected  in  the  appellate  court,  at 
Uie  cost  of  the  plaintiff  in  error  J6/ 

10.  When  the  record  of  the  Orphans'  Court  contains  no  report  or  decree 
of  insolvency,  a  mere  recital  in  the  order  of  publication  against  cred-* 
itors,  that  the  estate  had  theretofore  been  leported  and  declared  in-*' 
solvent,  does  not  give  the  Court  of  Chancery,  to  which  the  cause  has 
t)eeu  transferred,  jurisdiction  to  proceed  to  a  settlement  of  the  estate 
as  an  insolvent  estate.  lb. 

11.  When  the  assignor  of  a  note  and  his  a.ssignee  join  in  a  bill,  the  ad* 
missions  of  the  assignor  before  the  commencement  of  the  suit  are 
sufficient  evidence  of  the  assignment. — (Overruling  Moore  et  al.  v. 
Hubbard,  4  Ala.  187.)— McLane  ^  Plowma7i  v.  Riddle  ^  Burt,  >80 

12.  The  title  of  the  assignee  of  a  note,  in  a  bill  filed  jointly  with  his  as- 
signor, is  sufficiently  established  by  proof  that  the  note  was  assigned 
i«  liquidatjon  of  a  debt  due  to  Inm  from  his  assignor,  although  the  bill 
alleges  that  it  was  assigned  as  collateral  security.  lb. 

13.  When  an  amendment  to  a  bill  is  i)roperly  allowed,  the  appellate 
coun  will  not  review  the  decision  of  the  chancellor  in  allowing  the 
amendment  without  terms. — lb.  181 

14.  The  purchaser  of  an  equity  of  redemption,  at  a  sale  made  by  order 
of  the  Orphans' Court,  is  a  necessary  party  to  a  bill  which  seeks  a 
foreclosure  of  the  mortgage. — Hall  et  als.  v.  Huggins  et  ah.  200 

15.  The  general  rule  that  an  objection  for  want  of  proper  parties  de-» 
fendants  must  be  taken  by  demurrer,  plea  or  answer,  and  cannot  be 
raised  for  the  first  time  at  the  hearing,  applies  only  to  those  cases  in 
which  a  decree  may  be  rendered  and  relief  granted  in  conformity  to 
the  prayer  of  the  bill,  without  the  probability  of  injury  to  the  rights 
of  those  who  are  not  made  parties. —  Woodward  v.  Wood,  213 

16.  All  the  mortgagees  in  whom  is  vested  the  legal  title,  are  necessary 
parties  to  a  bill  to  redeem,  tiled  by  the  assignee  of  the  equity  of  re- 
demption, lb. 

17.  When  a  special  ailthority  is  vested  in  one  or  more  of  the  mortga-- 
gees  for  the  benefit  of  all,  all  have  an  interest  in  the  exercise  of  that 
authority,  and  a  decree  cannot  be  rendered  affecting  their  interest 
unless  they  are  all  made  parties  to  the  bill.  lb. 

\H.  if  the  mortgagee  is  only  a  trustee  for  another,  the  cestui  que  trust  is 
a  necessary  party  to  a  bill  to  redeem,  unless  some  special  reason  i» 
.shown  why  he  may  be  dispensed  with.  lb. 

19.  When  the  principal  debtor  executes  a  mortgage  to  secure  his  sure- 
ties on  a  debt  due  to  the  bank,  the  bauk  is  a  necessary  party  to  a 
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bill  to  redeem  filed  by  the  assignee  of  the  equity  of  rederftption,-tin- 
less  the  bill  alleges  that  the  debt  has  been  paid.  -  '   Hy 

20.  A  bill  which  seeks  to  enforce  the  execution  of  a  trust  in  the  name 
of  a  mere  volunteer,  and  for  his  benefit,  must  allege  a  declaratiotj  of 
the  trust  in  his  favor.— Cro/«/»<on  etals.  v.  Vasseri  Exr.,  ^59 

21.  Courts  of  equity  put  the  same  construction  on  the  statutes  of  set- 
off, ni  the  absence  of  all  intervening  equities,  ay  do  the  courts  of  law  ■ 
— McKinleyv.  Winston,  on., 

22.  A  bill  which  charges  the  defendant's  habitual  intoxication,  and  his 
violence  resulting  therefrom  as  evidenced  by  his  threats  and  abuse, 
"that  he  used  tlie  most  gross  and  abusive  language  toward  com^ 
plainant,  cursing  her,  and  compelling  her  through  fear  of  his  vio- 
lence  to  seek  safety  in  quitting  his  presence,  that  he  made  threats  of 
personal  violence,  such  as  would  endanger  her  personal  safety,  a3 
well  as  her  life  and  limbs,"'  and  specifies  particular  instances  of  hi-* 
misconduct,  substantially  alleges  sufficient  to  entitle  the  complain- 
ant to  the  relief  prayed,  and  puts  the  defendant  in  possession  of  the 
charges  to  be  proved  against  h\m.—Hugfies  v.  Hughes,  307 

23.  In  suits  for  divorce,  a  sworn  answer  denying  the  allegations  of  the 
bill  does  not  impose  upon  the  complainant  the  necessity  of  estab- 
lishing her  case  by  two  witnesses,  or  one  witness  wijh  corroborating* 
circumstances.  The  statute  [Clay's  Dig.  170,  ^  6,]  merely  contem- 
plates a  formal  denial  of  the  allegations  of  the  bill,  and  does  not  re- 
quire a  sworn  answer  j^ 

24.  If  the  allegations  of  the  bill  do  not  correspond  with  the  evidence^ 
no  decree  can  be  rendered  in  favor  of  the  complainant,  although  the 
proof  may  show  that  he  is  entitled  to  equitable  xeWnL— Evans  v.  Bal^ 
tie  et  als.,  oqa 

35.  A  testatoi"  by  will  directed  that  his  estate  should  be  kept  togethei* 
until  his  eldest  son  arrived  at  the  age  of  twenty-one,  and  that  the 
profits  derived  therefrom,  after  paying  the  expenses  of  his  planta« 
tions,  &c.,  together  with  all  moneys  accruing  to  his  estate  from  other 
sources,  should  be  invested  in  bank  stock  to  constitute  a  permanent 
fund,  of  which  the  interest  or  dividends  should  be  equally  divided 
among  his  children.  After  the  removal  of  the  executor  from  office 
the  distributees  filed  a  bill  against  him,  charging  him  with  waste 
negligence,  &c.,  and  praying  an  account  and  settlement  of  his  ad- 
ministration.    It  was  held-, 

J.  That  the  complainants  occupied  the  position  of  residuary  lega- 
tees, and  must  bring  before  the  court  all  pefsons  interested  in  the 
fund  which  they  sought  to  appropriate. 

2.  That  the  administrator  de  bonis  non  was  a  necessary  party  defen- 
dant, and  that  the  bill  should  ehow  that  no  claim  of  his  was  set  up, 
or.  if  set  up,  that  it  constituted  no  charge  upon  the  fund  sought  to 
be  condemned  which  should  intervene  between  thecomplainaut:* 
and  an  absolute  appropriation  of  the  fund  to  their  benefit. 

3.  That  the  creditors,  if  any,  should  be  brought  in  before  tjje  master 
in  taking  the  account,  as  in  case  of  a  creditor's  bilh 
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4.  That  advantage  might  be  taken  on  general  demwrrerof  tlie  want  of 
proper  parties. — Gould  v.  Hayes  el  al..,  438 

VS.  The  omission  of  an  indispensahle  party  is  an  error  for  which  a  de** 
cree  may  be  reversed,  although  the  objection  is  taken  for  the  first 
lime  iu  the  A[ipenate  Court.  lb. 

27.  In  general,  a  court  will  not  decree  interest  on  a  balance  unless  ii  is 
epecially  aslvcd  for  in  the  bill,  but  this  rule  applies  only  to  intereest 
due  at  the  time  the  bill  was  tiled.  VVuen  the  interest  accrues  subse-- 
quently,  it  is  the  practice  of  the  court,  upon  further  directions,  to  or- 
der that  the  interest  be  computed,  although  there  is  no  prayer  ui  the 
bill  to  that  effect. — Godwin  et  als.  v.  McGetue  et  a/s.,  468 

!IS.  A  decree  of  divorce  against  a  non-resident  defendant,  upon  whora 
service  has  been  perfected  by  publication  in  the  manner  prescribed 
by  the  statute,  is  equally  as  obligatory  upon  the  defendant  as  if  he 
had  been  personally  served  with  process,  or  had  appeared  and  an- 
swered tlie  bilL — Harrison  v.  Harrison  et  als.,  499 

'J9.  When  a  wife  abandons  her  husband  in  this  State  and  removes  to 
another  State,  and  after  the  expiration  of  three  years  lie  tiles  a  bill 
against  her  for  divorce,  he  may  proceed  against  her  as  an  absent  de- 
fendant, although  she  has  not  resided  in  this  State  during  the  three 
years.  The  desertion  with  intention. of  abandonment,  which  is  the 
cause  of  complaint,  having  originated  here,  it  is  immaterial  where 
the  defendant  resides  dunng  the  three  years  subsequent  thereto,    lb. 

30.  The  uifaut  is  not  an  indispensable  party  to  a  bill  tiled  by  her  father 
against  the  trustee  of  her  estate,  tp  have  an  allowance  for  her  support 
and  education  decreed  to  be  paid  by  the  trustee  out  of  her  annual 
income. —  Watts  v.  Steele,  Trustee,  656 

nl.  When  the  purchaser  of  land  files  a  bill  seeking  to  be  relieved 
against  the  payment  of  a  part  of  the  purchase  money  on  the  ground, 
of  a  deliciency  in  the  qiiantity  of  IuikJ,  and  does  not  allege  in  his 
bill  tliat  there  was  any  fraud  or  mistake  in  the  execution  of  the  deed, 
or  that  any  language  not  truly  expressive  of  the  contract  had  been 
inserted  therein,  or  any  part  of  the  contract  omitted,  the  deed  of  con- 
veyance must  be  taken  as  conclusive  evidence  of  the  terms  of  the 
contract.  —Frederick  v.  Youngblood,  680 

32.  A  fact  occurring  subsequently  to  the  filing  of  the  original  bill  must 
be  averred  by  way  of  supplemental  bill,  and  cannot  be  brought  to 
the  knowledge  of  the  court  by  amendment. — Colims  et  alu.  v.  Laven- 
berg  ^  Co.,  682 

33.  A  party  seeking  relief  in  equity  against  a  judgment  at  law,  on  the 
ground  that  he  was  ignorant  of  his  defence  until  after  the  rendition 
of  the  judgmeut,  must  show  the  exercise  of  ordinary  diligence  to 
discover  it,  or  that  he  was  prevented  from  employing  such  diligence 
by  fraud,  accident,  or  the  aot  of  the  opposite  party,  unmixed  with 
fault  or  negligence  on  his  own  part. — Ferrine  v.  Carlisle,  686 

34..  The  defendant  in  a  judgment  has  a  full  and  complete  remedy  at 
law,  by  su^enedeas,  to  obtain  credit  for  a  part  payment  of  the  judg- 
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raent,  and  consequently  such  payment  constitutes  no  ground  for 
equitable  relief.  lb. 

-35.  When  a  bill  is  filed  for  relief,  and  the  jurisdiction  of  the  court  is 
sought  to  be  maintained  on  the  ground  of  discovery  alone,  the  bill 
should  allege  that  the  complainant  is  unable  to  prove  the  facts  upon 
which  he  relies  for  relief  otherwise  than  by  the  answer  of  the  defen- 
dant, lb. 

i36.  Relief  vt^ill  not  be  decreed  to  a  complainant  wpon  tire  case  estab- 
lished by  the  answers  and  evidence,  when  it  is  directly  opposed  to 
the  allegations  of  the  bill. — Skinner  v.  Barneij  et  e/s.-,  698 

^7.  A  bill  is  not  multifarious  wliich  is  filed  by  a  single  complainant  as 
administrator  citfli  ieAto«e?i/oa?mea:oof  two  estates  which  are  so  blended 
and  so  nearly  the  same  that  it  is  necessary  to  proceed  under  both 
wilts  at  t4ie  same  time,  and  which  asks  the  divection  of  the  court,  for 
the  complainant's  protection,  in  the  construction  of  the  wills,  the  dis- 
tribution and  administration  of  the  estates,  the  establishment  of  cer- 
tain charitable  bequests  contained  in  one  of  the  wills,  the  marshall- 
ing of  the  assets,  and,  contingently,  contribution  from  the  legatees 
for  the  payment  of  debts. — Carter  if  Wifeet  als.  v.  Balfoufs  Admr.,  814 

38.  To  such  a  bill  all  persons  interesied  in  the  two  estates,  either 
as  legatees  or  distributees,  are  proper  parties  d  efendan^s.  Jb. 

39.  When  a  pecuniary  legacy,  bequeathed  to^childreu  who  die  during 
infancy  leaving  no  issue,  brothers  or  sisters, ^is  received  by  their  fa- 
ther alter  their  death,  his  title  is  prima  facie  good,  and  requires  no 
action  of  the  court  to  settle  it;  and  therefore  the  personal  represen- 
tative of  the  infants  is  not  a  necessary  party  to  a  bill  filed  by  their 
fathers  administrator,  asking  the  direction  of  the  court  in  the  con- 
struction of  his  will,  the  establishment  of  certain  charitable  bequests 
created  by  it,  the  marshalling  of  the  assets,  distribution  of  the  es- 
tate, &o.  Jb. 

CHARITABLE  SOCIETIES,  BEQUESTS  TO. 

1.  A  clause  of  a  will  in  these  words,  viz :  "After  my  debts  are  paid,  the 
femaindir  qf  my  property  of  whatever  kind  or  nature.,  I  give  and  bequeath 
to  my  beloved  wife,"'  &:c.  does  not  conflict  with,  or  destroy  a  pre- 
ceding clause  containing  a  bequest  to  certain  benevolent  societies. 
The  word  "re/ncun^/er"  in  the  subsequent  clause  must  be  construed 
to  mean  the  residue  of  the  testator's  estate  after  deducting  the  pre- 
vious bequests  and  paying  debts.— Carter  ^  Wife  et  als.  v.  Balfour'a 

Admr.,  81>'> 

2.  In  such  case,  the  wife  takes  the  whole  estate  charged  with  the  pay- 
ment of  the  charitable  bequests  at  her  death.  Jb. 

3.  A  bequest  to  "the  Baptist  Societies  for  Foreign  and  Domestic  Mission.>, 
and  the  American  and  Foreign  Bible  Society."  is  valid  and  sufficiently 
specific;  and  if  societies  can  be  found,  which  were  organized  and 
known  by  those  names  at  the  time  of  the  testator's  death,  they  will 
be  considered  the  societies  referred  to  in  the  will,  and  capable  of 
taking  the  bequest^  whether  iucorporated  or  not.  lb> 

55 
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4.  But  if  such  societies  did  not  exist  at  the  time  of  the  testator's  death • 
or  cannot  now  be  found,  the  bequests  must  be  considered  and  dis- 
posed of  as  lapsed  legacies.  The  doctrine  of  cypres,  as  applied  to  be- 
quests to  charitable  uses,  is  not  recognized  in  this  State.  Ih. 

5.  The  court  of  chancery  has  jurisdiction  over  bequests  to  charitable 
"'    uses  by  virtue  of  its  original  common  law  powers,  without  claiming; 

prerogative  powers,  or  invoking  the  aid  of  the  statute  of  43d  Eliza- 
:"     beth.  Ih. 

*^€.  Whether  the  statute  of  43  Eli2.  is  in  force  in  this  State— Quere?    1I>. 
**7.  It  seems,  that  English  statutes  passed  before  tiie  emigration  of  our 
■•*  ■    ancestors  to  America,  which  were  applicable  to  our  situation,  and 
not  inconsistent  with  our  institutions  and  government,  constitute  a 
part  of  the  common  law,  and  are  in  force  (unless  repealed.)  in  all 
the  States  of  the  Union.  Ih. 

8.  When  a  testator  bequeathes  the  whole  of  his  estate,  after  the  pay- 
ment of  his  debts,  to  his  wife,  charged  with  the  paymeitt,  at  her 
death,  of  a  pecuniary  legacy  to  certain  charitable  societies,  and  the 
wife  afterwards  by  her  will  disposes  of  the  whole  personal  estate  in 
specific  legacies,  and  leaves  the  real  estate  undisposed  of,  the  real 
estate  must  first  be  subjected  to  the  payment  of  the  debts  and  chari- 
table bequests.  lb. 

COMMISSIONERS'  COURT. 

1 .  A  certiorari  does  not  lie  to  review  the  sentence  of  the  Commission- 
ers' Court,  refusing  to  establishinga  private  road. — Brooksv.  Kirby,  72 

2.  Whether  a  mandamus  from  the  Circuit  Court  would  not  lie,  to  re- 
quire the  Commissioners'  Court  to  proceed  and  e.xercise  its  discre- 
tion, when  the  record  shows  that  its  action  was  not  predicated  upon 
the  facts,  as  they  might  have  been  made  to  appear,  but,  upon  a  sup- 
posed legal  insufficiency  of  the  petition,  which  induced  the  court  to 
repudiate  the  application. — Quere?  Ih. 

3.  The  Commissioners'  Court  cannot  be  compelled,  by  mandamus  from 
the  Circuit  Court,  to  make  an  appropriation  for  the  payment  of  claims 

*'     against  the  county,  before  they  have  been  audited  and  allowed. — 
Falkner  v.  The  Judge  and  Commissioners  of  Randolph  County,  177 

CONSTABLES. 

1.  The  admissions  of  an  ofucer  are  not  evidence  against  his  securities, 
unless  they  are  made  while  in  the  performance  of  some  official  act 
or  duty,  connected  with  the  transaction,  out  of  which  the  breach  of 
tlie  condition  of  his  bond  is  alleged  to  have  arisen. — Dennis  Sf  Strick- 
IxiTid  v.  Chapman,  Gov.,  ^'c,  2f> 

2.  A  constable  who  ims  levied  executions  on  personal  property,  while 
they  are  in  force,  may  sell  after  the  return  day  of  the  writs:  and  his 
receipt  of  the  money  upon  a  sale,  and  a  failure  to  pay  it  over  accord- 
ing to  law,  will  subject  his  securities  to  liability  therefor.  lb. 

:i.  A  constable,  who  has  collected  money  on  an  execution,  is  an  iu- 
compeient  witness,  without  a  release,  to  prove  that  he  has  paid  it 
over  to  the  justice  of  the  peace  who  issued  the  execution. — McGreiv 
^-  Beck  V.  Tltc  Governor,  use,  Sfc,  80 


INDEX.  859 

CONSTRUCTIOX.  '  ~ 

\.  In  the  construction  of  written  instruments,  the  intention  of  the  par- 
lies must  govern,  and  to  ascertain  that  intention,  regard  must  be  had 
to  the  nature  of  the  instrument  itself,  the  condition  of  the  parties  ex- 
ecuting it,  and  the  objects  which  they  had  in  view.— ^rang-  el  aL  v. 
(^'-egory,  146 

2.  Debt  on  bond  executed  by  defendant,  payal)le  to  piaintifT  as  admin- 
istrator of  G.  M.  R.  deceased.  Defendant  craved  oyer  of  the  condi- 
tion which  was  set  out,  and  pleaded  several  special  plea.s,  each  aver- 
ring performance.  The  condition  recited,  that  defendant,  said  G. 
M.  R  ,  and  two  others  had  become  securities  for  one  M,  as  receiver 
ill  a  chancery  suit,  that  M.  had  made  default,  and  plaintiff,  as  admin- 
istrator of  G.  M.  R.,  had  paid  a  certain  amount  on  account  of  said 
default,  and  to  secure  the  same  had  taken  from  M.  his  six  promis- 
.sory  notes,  (which  are  described,)  with  a  mortgage  on  his  real  and 
personal  estate.    It  then  concludes,  "Now  in  the  event  the  said  M. 

'•'  !<hall  fail  to  pay  said  notes,  and  the  mortgaged  property  prove  insuf- 
iicient  to  pay  the  same  on  a  sale  thereof,  and  the  said  VV.  H.  R. 
(plaintiff,)  be  unable  to  collect  said  notes  of  said  M.  at  law,  then 
shall  I  pay  said  VV.  H.  R.  one-fourth  of  the  final  amount  of  loss  he 
may  sustain  by  reason  of  his  paying  up  said  default  as  aforesaid, 
ihen  this  obligation  to  be  void,"  &c.  The  plaintiff  replied  the  mort- 
gage, with  its  objects  and  stipulations,  and  his  sale  of  the  property 
under  a  power  contained  in  the  mortgage,  the  proceeds  to  be  applied 
to  the  aggregate  sums  mentioned  in  the  notes;  also,  that  he  com- 
menced suit  against  M.  to  recover  the  aggregate  amount  of  said  notes, 
as  he  was  authorized  to  do  under  the  terms  and  stipulations  of  the 
mortgage,  and  recovered  judgment  on  which  an  execution  was  regu- 
larly issued  and  returned  "no  property  found,"  and  ihat  said  notes 
remain  unpaid  except  fo  the  extent  of  the  money  arising  from  said 
sale.  Defendant  craved  oyer  of  the  mortgage,  and  demurred  to  the 
replication.    The  mortgage  recites  all  the  facts  which  are  recited  in 

II.    the  condition  of  the  bond,  and  provides  that  in  the  event  said  M. 

L)  Jihould  fail  to  pay  each  of  said  notes  at  maturity,  or  within  ninety 
days  thereafter,  then  all  of  said  notes  should  be  forthwith  due  and 
payable,  and  plaintiff  might  forthwith  commence  suit  at  law,  or  in 
chancery,  "for  the  recovery  of  the  whole  debt  covered  by  said  six 
notes."  And  in  the  event  of  such  default,  the  mortgage  contained  a 
power  of  sale,  the  proceeds  to  be  applied  to  the  payment  of  said 
debt  and  interest,  and  the  balance,  if  any,  to  be  paid  to  .said  M.  The 
notes,  bond  and  mortgage  were  all  executed  on  the  same  day.  It 
uKis  lieltL, 

1.  That  the  replication  was  substantially  good. 

2.  That  the  mortgage  is  to  be  taken  as  part  of  the  subject  matter  of 
the  contract  shown  by  the  condition  of  the  bond,  and  as  part  of 
the  condition  in  effect.— 7?if«,  atlm'r,  v.  Toulmiii,  28S 

.3.  When  an  assignment  is  written  on  the  back  of  a  deed  to  which  ir 
refers  in  express  language,  and  convey.s  the  same  property,  the  deed 
may  be  looked  to  in  construing  the  assignment.- C«M/.*e/7  \.  Wolfe,  374 
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4.  In  the  constmction  of  deeds  if  there  are  two  clauses  which  are  in* 
consistent  and  irreconcilable  with  each  other,  the  last  must  give  way 
to  the  first. — Petty  et  ah.  v.  Jioothe  et  ah.  634 

5.  When  subsequent  words  in  a  deed  are  of  doubtful  import,  they  will 
not  be  so  construed  as  to  contradict  preceding  words  which  are  cer- 
tain, lb. 

»J.  The  words  "  be  the  same  more  or  less,"  when  used  in  a  deed  in  sta- 
ting the  quantity  of  land  conveyed  by  i:,  mean  that  the  parties  shall 
run  the  risk  of  gain  or  loss,  and  that  if  the  quantity  prove  greater  or 
less  than  that  slated,  they  shall  nevertheless  abide  by  their  bargain. — 
Fredeiick  v.   Youngblood,  G80 

7.  A  retrospective  operation  will  never  be  given  to  a  statute,  unless 
the  intention  clearly  appears  on  its  face  that  it  should  so  operate. — 
Barnes  V.  The  Mayor  i^  Aid.  of  Mobile^  707 

K.  It  is  the  duty  of  the  court  to  construe  a  law  or  ordinance  and  gather 
its  intention  from  the  law  itself,  and  not  from  contemporaneous 
avowals  of  the  individual  framers  of  it.  lb. 

CONTRACT  AND  AGREEMENT. 

1.,  When  a  party  has  entered  into  a  special  contract  to  do  certain  work, 
or  perform  a  specified  service,  and  the  work  is  done,  but  not  accord- 
ing to  the  terms  of  the  contract,  yet  if  it  is  accepted  I)y  the  party  for 
whom  it  was  to  be  performed,  and  is  beneticial  to  him,  the  pnrry 
performing  it  may  recover  on  a  quantum  meruit,  the  value  of  the  work 
done,  or  service  rendered. — Hawkins  v.  Gilbert  if  Maddox,  54 

2  But  if,  after  having  commenced  the  work,  he  abandons  it  before  it 
is  finished,  without  suflicieut  cause,  he  cannot  recover  for  the  work 
and  labor  done. — lb.  55 

3.  A  subsequent  parol  agreement  which  is  founded  on  no  new  con- 
sideration, and  has  been  productive  of  no  injury  to  the  party  w!io 
was  to  perform  it,  is  not  a  waiver  or  discharge  of  a  prior  written  con- 
tract, unless  such  subsequent  agreement  has  been  executed. — Huvt 
tf  Hunt  v.Barficld,  117 

4.  A  slave  was  sold  at  public  auction  tinder  a  mortgage  executed  by 
B.  to  the  Bank,  and  bought  in  by  the  bank  agent,  who  sold  him  the 
next  day  at  private  sale  to  W.  W.  afterwards  discovering  that  the 
slave  was  unsound,  refused  to  give  liis  note  for  the  purchase  money, 
but  tendered  him  back  to  the  agent,  and  demanded  a  rescis.sion  of 
the  contract,  which  the  agent  refused.  It  was  aftervi'ards  agreed  be- 
tween them,  that  the  slave  should  be  re-sold  under  the  mortgage  to 
'^he  Bank,  and  that  W.  should  pay  whatever  difference  there  might 
be  between  the  price  on  the  re-sale,  and  that  which  he  had  origi- 
nally agreed  to  giv-e.  The  slave  was  accordingly  re-sold  under  the 
mortgage,  at  public  auction,  and  purchased  by  G.  Held,  that  the 
re-sale  under  the  mortgage  did  not  amount  to  a  rescission  of  the  con- 
tract between  W.  and  the  bank  agent,  but  that  W.  was  the  owner  of 
the  slave  at  the  time  of  the  re-sale,  and  the  party  really  and  benefi- 
cially interested  in  the  re-sale* — Ware  v.  Gdmer,  252 

I.  The  plaintiff  was  employed  as  a  school  teacher  by  the  defendant 
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CONTRACT  AND  AGREEMENT—continued. 
and  others,  by  a  written  contract  which  specified  the  duties  of  the 
teacher,  the  rate  of  tuition,  and  the  number  of  scholars  to  be  sent  by 
each  subscriber.  The  school  was  to  be  taught  in  the  school  house 
belonging  to  the  sixteenth  section.  Soon  after  the  commencement 
of  the  school,  an  election  for  trustees  of  the  township  was  held,  at 
which  election  the  piaintifF  voted.  Held,  that  the  plaintiff  was  res- 
ponsible for  his  conduct  to  the  subscribers  only,  and  that  the  trustees 
had  no  right  to  control  or  govern  the  school. — Henderson  v.  Harn- 
mond,  340 

«).  The  rule  is  inflexible,  that  if  a  written  instrument  is  perfect  and  com- 
plete of  itself,  parol  evidence  cannot  be  received  to  add  another  term 
to  it  or  to  change  its  legal  effect. —  West  4"  West  v.  Kelly's  Exrs,     Z5'A 

7.  If  it  is  apparent,  however,  that  the  written  instrument  contains  but 
a  part  of  the  agreement  entered  into  by  the  parties,  then  parol  proof 
may  be  received  to  prove  the  entire  contract.  lb. 

8.  A  contract  between  the  plaintiff  and  the  defendant  in  execution,  by 
which  the  plaintiff  agreed  to  delay  enforcing  the  collection  of  the 
execution  until  the  ensuing  term  of  the  Supreme  Court  that  the  de- 
fendant might  take  the  case  up  for  revision,  and  the  defendant,  iu 
consideration  of  the  delay,  agreed  to  pay  ten  per  cent,  on  the  amouni 
of  the  execution  if  the  case  was  affirmed,  is  usurious. — Matlock  v. 
MaJlory,  694 

9.  When  the  contract  declared  on  is  usurious  on  its  face  the  declara- 
tion is  demurrable.  lb. 

10.  Mere  inadequacy  of  consideration,  within  itself,  and  disconnected 
from  all  other  facts,  is  not  a  sufficient  ground  for  setting  aside  aeon- 
tract,  or  granting  relief  against  it  in  equity. — Judge  v.  Wilkim,      76;'» 

11.  A  contract  by  which  the  plaintiff  agreed  to  serve  the  defendant  as 
an  overseer  for  one  year,  to  furnish  a  certain  number  of  hands  and 
horses  which  were  to  be  worked  on  defendant's  plantation  with  his 
hands  and  horse.?,  to  defray  the  expenses  of  himself,  his  hands  and 
horses,  and  to  receive  one-fourth  part  of  the  crop  raised  as  his  com- 
pensation, does  not  make  the  parties  partners  inter  sese. — Moore  v. 
Smith,  774 

CORPORATIONS. 

1.  A  «c/Vc /acias  is  the  proper  remedy  in  proceeding  under  the  Act  of 
February  6,  1843,  (Clay's  Dig.  515,  g  39,)  against  an  incorporated 
turnpike  company  for  a  forfeiture  of  its  charter. —  The  Slate  v.  Moore 
^  Ligon,  514 

2.  The  Act  of  February  4,  1846,  (Pamphlet  Acts,  44,)  under  which  an 
incorporated  turnpike  company  may  be  indicted  for  a  failure  to  keep 
their  road  in  repair,  does  not  deprive  the  State  of  the  right  to  proceed 
for  a  forfeiture  under  the  Act  of  1843,  lb. 

3.  In  proceeding  by  scire  facias  under  the  Act  of  1843,  against  an  incor- 
porate company,  the  scire  facias  should  allege  that  the  defendants  pro- 
cured the  act  of  their  incorporation,  or  that  they  accepted  it,  or  acted 
under  it.  ^^- 
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CORPORATIONS— CONTINUED. 

4.  Tlie  Solicitor  of  the  circuit  cannot,  of  his  own  volition,  sue  out  a  scire 
facias  against  an  incorporated  turnpike  company  for  a  forfeiture  of 
their  chaner,  but  can  only  act  under  the  direction  of  the  Legislature, 
or  of  the  Attorney  General.  lb. 

5.  When  a  corporation  is  a  party  to  a  deed,  a  mistake  in  setting  out  its 
natne  will  not  vitiate  the  deed,  if  it  is  apparent  from  the  face  of  it 
that  the  corporation  was  intended  thereby. — Douglass  ^  Eastern  v.  The 
Branch  Bank  at  Mobile,  659 

See  Bank  and  Branches,  State. 

COSTS. 

i.  When  a  county  treasurer,  who  has  instituted  legal  proceedings 
against  the  clerk  of  the  county  for  certain  demands  due  from  him  to 
the  county,  fails  in  his  suit,  and  judgment  is  rendered  against  him 
for  the  costs,  the  costs  of  the  suit  are  not  an  ascertained  or  estab- 
lished claim  against  the  county  in  favor  of  any  person. — Falkner  v. 
The  Judge  &  Commssofiters  of  Randolph  County,  1T7 

2.  When  a  guardian  is  charged  with  a  particular  sum  which  has  been 
litigated,  he  is  also  properly  chargeable  with  the  costs  attending  the 
litigation  of  it. — Hughes  v.  Mitchell,  268 

3.  The  Act  of  1848,  (Pamp.  Acts,  95.)  "to  amend  the  several  laws  now 
in  force  in  relation  to  the  return  of  executions  by  sheriffs  and  coro- 
ners," does  not  repeal  the  act  of  1840,  (Clay's  Digest,  311,  g  31.)  "to 
regulate  the  mode  of  collecting  costs  accruing  in  the  Supreme  Court." 
Huggms  v.  Ball,  587 

COUNTY  TREASURER. 

1.  A  publication  made  by  the  defendant,  of  and  concerning  the  plain- 
tiff, which  alleges  substantially,  that  the  town  commisj-iouers  had 
placed  iu  the  hands  of  the  plaintiff,  as  County  Treasurer,  notes  to 
the  amount  of  $1949  94;  that  the  defendant  notified  him  that  the 
commissioners  appointed  by  the  Judge  of  the  County  Court  to  ex- 
amine his  office  were  in  town,  and  willing  to  proceed  with  the  in- 
vestigation, but  the  plaintiff  said  he  had  not  time  for  the  invi-stiga- 
'ion  before  the  election,  and  refused;  that  the  plaintiff  and  his  friemis 
had  circulated  the  report  ihat  he  had  made  the  proposal  to  go  into  iIik 
examination,  and  that  the  defendant  refused  :  tUat  the  commission- 
ers made  a  slight  examination  of  the  plaintiff's  papers,  and  found 
among  them  receipts  of  C,  for  g;626  04;  that  the  plaintiff  accounted 
for  the  receipt  of  $276  55,  and  had  vouchers  for  cash  paid  out  $2JS> 
85,  and  cash  on  hand  $35 ;  that  the  defendant  "  warned"  him  to  have 
his  books  and  office  examined,  instead  of  the  few  papers  which  he 
had  exhibited,  but  he  refused  :  that  the  plaintiff  only  reported  to  the 
commissioners  $276  55,  as  collected  by  him,  as  appeared  from  their 
certificate:  and  which  then  avers  "that  there  has  been  $510  45  col- 
lected from  the  claims  placed  in  his  hands  by  said  commissioners,'' 
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COUNTY  TREASURER— CONTINUED, 
and  annexes  ilie  names  of  the  persons  from  whom  collected,  is  not 
a  libel,  and  its  meaning  cannot  be  enlarged  by  an  inuendo,  that  the 
defendant  thereby  intended  to  charge  the  plaintiff  with  fraud,  cor- 
ruption, embezzlement,  or  other  misconduct  in  his  ofiice  of  Cotmty 
Treasurer. — Henderson  v.  Hale,  154 

2  When  a  county  treasurer,  who  has  instituted  legal  proceedinffs 
against  the  clerk  of  the  county  for  certain  demands  due  from  him  to 
the  county,  fails  in  his  suit,  and  judgment  is  rendered  against  him 
for  the  costs,  the  costs  of  the  suit  are  not  an  ascertained  or  estab- 
lished claim  against  the  county  in  favor  of  any  person. — Falkncr  v. 
The  Judge  and  Commissioners  of  Randolph  County,  177 

3.  When  the  official  bond  ot  a  county  treasurer  is  defective  as  a  statu- 
tory bond,  but  good  as  a  common  law  bond,  suit  can  only  be  brought 
tipoii  it  in  the  name  of  the  obligee. —  Wilson,  me,  ^c.  v.  Cantnil 
tt  ah.,  642 

4.  An  official  bond  of  a  county  treasurer,  the  condition  of  which  is  in 
the  precise  words  and  form  prescribed  by  the  Act  of  1839,  [Clay's 
Dig.  577,  I  n.yand  refers  specially  to  the  act  by  virtue  of  which  the 
bond  was  executed,  and  on  which  is  endorsed  the  oath  as  prescribetl 
by  the  act,  subscribed  by  the  treasurer,  is  a  good  statutory  bond,  al- 
though it  does  not  recite  that  the  principal  obligor  is  the  couniy 
treasurer,  or  that  he  was  elected  as  such.  ih. 

5.  The  eighteenth  section  of  the  act  of  1839,  [Clay's  Dig.  580,  g  27,] 
which  inflicts  a  penalty  on  a  county  treasurer  for  a  breach  of  duty, 
does  not  deprive  a  party,  who  is  injured  by  such  hreacli  of  duty,  oi 
his  right  to  bring  an  action  on  his  official  bond  against  the  treasurer 
and  his  sureties.  li)- 

().  In  an  action  of  debt  against  a  county  treasurer  and  his  sureties  on 
his  ofhcial  bond,  a  recovery  can  only  be  had  for  injuries  necessarily 
affecting  the  rights  of  the  party  for  whose  use  the  suit  is  brotight.  hi. 

COURT,  CHARGE  OF. 

1 .  When  the  court  refuses  to  give  a  charge  requested,  the  party  wish- 
ing to  revise  such  refusal,  must  set  out  in  tlie  bill  of  exceptions  so 
much  of  the  evidence  a»  will  show  that  the  charge  requested  was 
perinent  to  the  evidence,  and  was  not  abstract. — LeverelCs  Heirs  v. 
Carlisle,  Ex'r.,  Si) 

2.  When  a  witness  speaks  in  her  deposition  of  a  conversation  in  which 
the  donor  had  expressed  an  intention  to  give  a  slave  to  the  donee, 
and  also  says,  that  the  slave  was  given  to  the  donee  by  the  donor,  at 
a  certain  time,  and  delivered  to  her,  [the  witness,]  for  him,  it  is  er- 
roneous to  charge  the  jury  that  the  latter  statement  cannot  be  re- 
garded by  them  as  showing  a  gift,  but  as  at  most  only  showing  an 
intention  to  give,  and  as  the  conclusion  of  the  witness.  The  wholn 
testimony  should  be  left  to  the  jury,  to  determine  whether  a  gift  was 
uot  made,  in  fact,  as  consummated  by  the  delivery. — Nelson  v.  leer- 
son,  ^^> 

3.  When  any  portion  of  a  charge  requested  is  illegal,  the  court  may 
refuse  the  charge  in  toto. — Long  v.  Rogers,  322 
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4.  When  the  court  below  charges  the  jury  that  if  they  believe  the  evi- 
dence they  must  find  for  the  plaintiff,  the  defendant  seeking  to  revise 
the  charge  naust  either  show  that  there  was  conflicting  evidence  be- 
fore the  jury,  and  that  therefore  the  charge  of  the  court  invaded  theis 
province,  or  he  must  set  out  all  tlie  evidence  in  the  record,  that  the  Ap- 
pellate Court  may  be  able  to  determine  whether  the  charge  is  sus- 
tained or  authorized  by  it. —  Gaines  v.  Harvin,  491 

5.  If  the  charge  given  by  the  court  is  legally  correct,^althctigh  the  jury, 
from  the  general  terms  in  which  it  is  e.xpressed,  may  be  misled  in 
applying  it  to  the  particular  facts,  yet  an  objection  to  it  cannot  be 
sustained.  The  party  objecting  should  ask  a  more  specific  charge. 
— Ewing  v.   Siinford,  GOG 

(5.  A  charge  is  erroneous  which  asserts,  that  if  the  facts  establish  a 
want  of  probable  cause  malice  is  a  necessary  implication  indepen- 
dent of  the  circumstances  in  proof.  lb. 

7.  In  assumpsit  against  defendant  for  goods  furnislied  to  his  minoir 
son,  the  facts  being  proved  from  which  the  law  will  presume  the 
son"s  authority  to  bind  his  father  by  such  contracts,  and  no  proof 
being  offered  to  rebut  this  presumption,  it  is  not  error  for  the  court 
to  charge  the  jury  that  if  they  believe  the  evidence  tkey  must  find 
for  the  plaintifl — McKenzie  v.  StevenSy  691 

8.  When  the  bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
dence, the  appellate  court  will  presume,  against  the  party  executing,, 
that  an  affirmative  charge  was  sustained  by  the  evidence. — Jones  v. 
Stewart,  70  L 
See  Appellate  Court,  4,  7,  8. 

CRIMINAL  LAW. 

1.  When  an  appeal  is  taken  to  the  Circuit  Court  from  the  judgment  of 
a  Justice  of  the  Peace  by  which  a  party  is  required  to  find  sureties 
to  keep  the  peace,  the  Circuit  Court  is  required  to  proceed  with  the 
examination  de  novo,  and  may  therefore  refuse  to  look  to  the  legal' 
.sufficiency  of  the  warrant  under  which  the  party  was  arrested. — 
Tomlin  et  ah.  v.  The  State,  9 

2.  The  Circuit  Court  may  render  judgment  for  costs  on  the  appeal 
bond,  against  the  securities  of  a  party  who  has  appealed  from  the 
order  of  a  Justice  of  the  Peace,  requiring  him  to  find  sureties  to  keep 
the  peace.  lb. 

3.  A  writ  of  error  does  not  lie  to  revise  the  action  of  the  Circuit  Court 
in  cases  of  appeal  from  the  order  of  a  Justice  of  the  Peace,  or  other 
officer,  requiring  a  party  to  find  sureties  to  keep  the  peace.  M. 

4.  A  witness  who  has  been  examined  in  beiialf  of  the  State  on  the 
trial  of  an  indictment  against  three  defendants  for  grand  larceny,  to 
show  a  common  design  and  confederacy  among  them,  may  also 
testify  to  the  same  facts  on  a  subsequent  trial  of  two  of  the  defend- 
ants ou  an  indictment  for  obtaining  money  under  false  pretences, 
from  the  same  person,  at  a  different  time  and  place. —  The  State  v. 
Davis  &  Ferguson^  13 
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5.  An  indictment  for  larceny  of  "Bank  notes,"  eo  nomine,  which  state*- 
their  number,  denomination  and  value,  is  sufHcient. —  Tlie  State  v. 
Williams  et  als.,  1 ;" 

6.  When  the  record  contains  no  bill  of  exceptions,  but  only  an  agree- 
ment purporting  to  have  been  made  between  the  Solicitor  and  the 
counsel  foe  the  defendant,  that  the  bill  of  exceptions  taken  in  anoth- 
er case  should  be  regarded  as  having  been  taken  in  the  case  at  bar, 
and  the  minute  entry  does  not  show  that  the  agreement-  was  ac- 
knowledged by  the  parties  in  the  Circuit  Court,. or  made  part  of  the 
record  by  an  order  of  that  court,  the  appellate  court  will  reject  the 
agreement. — Cobb  v.  The  State^  18- 

7.  A  verbal  permission  from  the  owner  of  a  slave  to  sell  "  dry  goods"' 
to  the  slave,  is  too  general  and  indefinite.  The  permission,  whether 
verbal  or  in  writing,  should  specify  the  articles  to  be  sold. 

[Daugan,  C.  J.,  dissenthig,  held  that  the  term  "dry  goods"  was  sufficient- 
ly definite  J—Hurt  v.  Tlie  State,  1» 

8.  An  indictment  for  an  assault  with  intent  to  murder,  must  state  the 
facts  which  constitute  the  assault. —  Trexler  v.  The  State,  21 

9.  In  an  indictment  for  perjury,  which  charges  the  defendant  with 
having  taken  a  false  oath  to  procure  his  diseharge  from  custody  un- 
der a  writ  of  ca.  sa.,  an  assignment  which  alleges  that  at  the  time 
Avhen  betook  the  oath,  he  had  moneys  whereby  to  satisfy  the  debt 
for  which  he  was  arrested,  is  sufficient.— De  Bernie  v.  The  State,    23 

10.  An  indictment  for  perjury  is  not  vitiated  because  some  of  the  as- 
signments are  bad,  and  proof  of  any  one  assignment  that  is  good  is- 
sufficient.  •''-' 

IJ.  The  penalty  of  perjury  as  prescribed  by  the  Act  of  1839,  [Clay'.s 
J^ig-  P-  71,  §4,]  is  changed  by  the  subseq^uent  Act  of:  1841,  [Clay's- 
Dig.,  p.  427,  I  2.]  .        if>- 

12.  An  indictment  is  defective  which  does  not  state  the  time  when  the 
offence  was  committed,  and  a  demurrer  to  it  on  that  j.round  should 
be  sustained^. — Roberts-  v.  The  Slate,  52t> 

13.  A  room  in  the  second  story  of  atwo-story  house,  which  is  accessi- 
ble only  by  means  of  a  flight  of  steps  leading  up  to  it  on  the  outside, 
and  which  is  used  by  one  of  the  proprietors  of  the  house  as  a  sleep- 
ing apartment,  the  lower  room  being  used  by  the  proprietors  for  re- 
tailing spirituous  liquors,  is  within  the  prohibition  of  the  statute 
against  gaming  at  any  store-house  for  retailing  spirituous  liquors,  or 
house  or  place  where  spirituous  liquors  are  retailed  or  given  away.— 
Johnson  V.  The  State,  ^27 

14.  An  indictment  for  playing  cards  "  at  u  public  place"  is  sufficiently 
definite. — Roquemore  v.  Slate,  ^^^ 

15.  A  back  room  occupied  by  the  Register  in  Chancery  as  a  bed-room. 
adjoining  the  front  room,  which  was  his  office,  and  communicating 
Avith  it  by  a  door,  is  not  a  public  place  within  the  statute  against  ga- 
ming, it  being  shown  that  the  liouse  was  surrounded  in  the  rear  by 
a  high  fence;  that  the  playing  took  place  at  night,  when  the  door* 
were  locked  and  the  windows  closed;  that  tire-  persons  prosaiit,. 
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about  eight  in  number,  came  by  invitation  from  tlie  occupier  of  the 
room,  and  that  they  entered  through  the  back  door,  and  not  through 
the  pubhc  office.  lb. 

Id.  Ill  an  indictment  for  camp-hunting,  under  the  act  of  February  5. 
1846,  (Pamphlet  Acts,  p.  134,)  a  count  which  only  charges  the 
defendants  with  having  formed  themselves  into  a  company  consist- 
ing of  more  than  five  for  the  purpose  of  camp-hunting,  is  fatally  de- 
fective.—  Underwood  etds.v.  The  State,  532 

17.  A  count  which  charges  that  the  defendants  came  into  the  county  of 
Covington  for  the  purpose  of  camp-hunting,  and  that  they  did  camp- 
hunt  therein,  but  does  not  allege  that  they  hunted  together,  or  in  a 
company  of  more  than  five  persons,  is  also  fatally  defective.        lb. 

IS.  The  Act  of  February  5,  1846,  does  not  prevent  citizens  of  other 
counties  from  camp-hunting  in  the  county  of  Covington,  except  in 
companies  consisting  of  more  than  five  persons.  lb. 

19.  The  Act  of  February  7,  1850,  [Pamphlet  Acts,  51,]  renders  it  unne- 
cessary in  a  prosecution  for  trading  with  a  slave  to  aver  in  the  in- 
dictment, or  to  prove  who  was  the  master,  owner  or  overseer  of 
such  slave,  or  to  negative  his  assent  to  such  trading. — Hirschfdder  v. 
The  State,  534 

•20.  The  Act  of  February  7,  1850,  which  dispenses  with  the  necessity 
of  certain  averments  in  an  indictment  for  trading  with  a  slave,  is  not 
unconstitutional.  lb. 

21.  Permission  from  the  owner  or  master,  to  sell  goods  to  his  slave,  not 
expressing  the  articles  to  be  .sold,  is  not  such  a  consent  as  the  statuts 
requires,  and  furnishes  no  protection  to  the  defendant.  lb. 

-2.  The  City  Court  of  Mobile  has  power  to  originate  criminal  proceed- 
ings at  a  special  term. — Nugent  v.  The  State,  540 

23.  An  objection  to  the  Grand  Jury  by  which  an  indictment  is  found, 
can  obJy  be  taken  by  plea  in  abatement.  lb. 

3,  An  iaidicttnent  which  alleges  "that  J.N.,  late  of  said  county,  in  and 
upon  one  H.  S.,  (she,  the  said  H.  S.  then  and  there  being  a  female 
child  under  the  age  of  ten  years.)  feloniously  did  make  an  assault, 
and  her,  the  said  H.  S.  then  and  there  feloniously  did  abuse  in  the  at- 
tempt carnally  know,"  is  fatally  defective  in  not  specifying  with  suf- 
ficient certainty  and  precision  the  person  upon  whom  the  attempt 
was  committed.  lb. 

~.'y.  An  indictment  for  an  assault  with  intent  to  murder  contained  two 
counts.  The  judgment  entry  recites  that '-the  State  moved  that  the 
defendant  be  tried  on  the  first  count  in  the  indictment,  and  that  the 
second  count  be  postponed  until  the  first  is  disposed  of,  to  which 
there  was  no  dissent  by  the  defeidant."  On  the  trial  upon  the  first 
count,  the  jury  found  the  defendant  "guilty  as  charged  in  the  bill  of 
indictment,'  and  the  solicitor  afterwards  entered  a  nolle  prosequi  lo 
The  second  count.     It  was  held, 

I.  That  the  postponing  of  the  second  count  until  the  first  was  dis- 
posed of,  was  an  error  for  which  the  judgment  of  conviction  must 
be  reversed. 
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2.  That  the  defendant  is  not  precluded  from  taking  advantage  of  the 
error,  by  the  recital  in  the  judgment  entry  that  he  did  not  dissent 
from  such  a  course  of  proceeding. 

3.  That  if  the  defendant  had  consented  to  go  to  trial  on  one  count 
only,  yet  the  verdict  being  general,  would  be  erroneous. 

4.  That  the  appellate  court  will  not  say,  that  the  defendant  was  not 
injured  by  the  error,  because  a  no/Ze^Jiosc^ut  was  afterwards  entered 
to  the  second  count.-- Flanagan  v.  The  State,  546 

■2G.  All  indictment  for  playing  cards  "at  a  public  place"'  is  good. — 
Flake  V.  The  State,  551 

•27.  An  infirmary  is  a  public  place  within  the  statute  against  ga- 
ming, lb. 

•ZS.  In  an  indictment  for  permitting  a  gaming  table  to  be  exhibited  and 
carried  on  in  a  hon.se  occupied  by  the  defendant,  it  is  not  necessary 
to  aver  that  the  defendant  does  not  come  within  the  proviso  of  the 
statute,  (Clay's  Dig.,  434,  ^  16.)— Clark  v.  Tlie  Slate,  552 

'29.  When  a  new  offence  is  created  by  statute,  an  indictment  which  de- 
scribes the  offence  in  the  language  of  the  statute  is  sufficient.        lb. 

30.  An  indictment  under  the  statute  against  permitting  gaming  tables 
to  be  exhibited,  need  not  allege  the  name  of  the  person  by  whom 
the  table  was  exhibited,  nor  that  his  name  was  unknown.  lb. 

31.  On  the  trial  of  an  indictment  for  murder,  the  defendant  caimot  prove 
threats  made  by  the  deceased  against  him,  without  also  proving  that; 
such  threats  came  to  his  knowledge  before  the  killing. — Powell  v. 
TJie  State,  577 

oC.  When  a  prisoner  is  committed  for  an  assault  with  intent  to  kill  and 
murder,  and  it  is  shown  that  the  person  wounded  is  in  danger  of 
dying  before  the  expiration  of  a  year  and  a  day  from  the  time  the 
wound  was  inflicted,  the  prisoner  is  not  entitled  to  bail,  as  a  matter 
of  right,  because  no  indictment  has  been  found  against  him  although 
two  terms  of  the  court  at  which  he  miglit  have  been  indicted  have 
elapsed  since  his  commitment,  unless  it  isaUo  shown  that  he  would 
be  entitled  to  bail  if  death  should  ensue  within  the  year  and  day.- — 
Ex  parte  Andrews  if  Wife,  582 

33.  An  affidavit  made  for  the  purpose  of  procuring  the  arrest  of  the 
party  accused,  which  charges  that  "  the  said  S.  has  feloniously  taken, 
stolen  and  carried  away  from  the  possession  of  C,  where  she  was 
placed  by  affiant,  a  negro  woman  named  Eliza,  valited  at  ?450,  and 
that  she  is  now  in  the  posse.*sion  of  the  .said  S."  is  sufficiently  de- 
scriptive of  an  offence  against  the  criminal  laws  of  the  country  to 
justify  the  magistrate  in  causing  the  party  accused  to  be  apprehend- 
ed and  brought  before  him. — Ewing  v.  Sanford,  605 

DAMAGES. 

I.  In  assessing  the  damages  occasioned  by  the  construction  of  a  Rail- 
road to  a  person  through  whose  land.s  the  road  passes,  a  witness 
cannot  state  his  opinion,  as  to  the  amount  of  damages  sustained. — 
Montgomery  &  West  Point  R.  R.  Company  v.  Varuer,  185 
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2.  When  the  purchaser  of  a  slave  sold  at  public  auction  pays  the  jmr- 
chase  money  after  he  has  been  informed  of  the  slave's  unsoundness. 
and  of  facts  wliich  would  constitute  a  fraud  in  the  sale,  he  cannot 
afterwards  recover  damages  in  an  action  of  tfeceit,  on  account  of 
such  unsoundness. — Gilmer  v.  Ware,  252 

3.  An  action  does  not  lie  to  recover  damages  for  the  malicious  aet  of 
the  defendant  in  suing  out  an  injunction  against  the  plaintifl,  until 
the  injunction  is  finally  disposed  of,  or  until  the  suit  in  which  it  was 
sued  out  is  terramated. —  Tatum  4*  Smith  v.  Morris,  302 

4.  An  action  of  debt  on  an  injunction  bond  cannot  be  maintain«d  to 
recover  damages  occasioned  by  the  suing  out  of  the  writ,  unless  tlni 
injunction  was  sued  out  vexatiously. —  Garrett  Si  Hill  v.  Logariy   34-1 

5.  An  action  may  be  maintained  on  an  injunction  bond  without  a  pre- 
vious action  on  the  case  to  ascertain  the  damages  occasioned  by  the 
vexatious  .suing  out  of  the  writ.  Ih. 

6.  Counsel  fees  necessarily  incurred,  in  the  defence  of  an  injunction 
suit,  may  be  recovered  in  an  action  of  debt  on  the  bond,  though  they 

■      may  not  be  actually  paid.  10. 

7.  The  Judge  of  Probate  has  jurisdiction  to  grant  writs  of  ad  quod  dam- 
num in  those  cases  in  whirh  the  Judge  of  the  County  Court  had  au- 
thority to  grant  them  before  the  abolition  of  the  County  Court. — 
Stein  V.  Burden,  71 A 

8.  It  seems,  that  the  measure  of  damages  in  an  action  on  a  bond  for  ti- 
tles is  the  value  of  the  laud  at  the  time  of  the  breach. —  Whiteside  v. 
Jenniiigs,  784 

DEBT,  ACTION  OF. 

1.  Neither  commissioners  who  are  appointed  to  make  distribution  of 
an  estate,  nor  the  Orphans'  Court,  have  authority  or  jurisdiction  to 
require  one  distributee  to  pay  a  sum  of  money  to  another,  and  such 
a  decree,  whether  made  by  the  commissioners  only,  or  confirmed  \)y 
the  Orphans'  Court,  will  not  sustain  an  action  of  debt  for  the  reco-v- 
ery  of  the  money. — Allen  &)•  Wife  v.  Raiiey^  Wife,  68 

2.  But  if  the  parties  adopted  the  division,  with  its  terms,  as  made  by 
the  commissioners,  and  acted  on  it,  or  made  distribution  among 
themselves  \ipon  the  same  terms,  they  would  be  bound  by  it.        lb. 

3.  In  debt  on  bond,  the  breaches  assigned,  wliether  in  the  declaration 
or  by  a  replication,  must  show  that  the  plaintiff  has  a  cause  of  ac- 
tion.—  Garrett  ^  Hill  v.  Logan,  341 

4.  An  action  of  debt  on  an  injunction  bond  cannot  be  maintained  to 
recover  damages  occasioned  by  the  suing  out  of  the  writ,  unless  the 
injunction  was  sued  out  vexatiously.  lb. 

5.  An  action  may  be  maintained  on  an  injunction  bond  without  a  pre- 
vious action  on  the  case  to  ascertain  the  damages  occasioned  by  th& 
vexatious  suing  out  of  the  writ.  lb. 

6.  Counsel  fees  necessarily  incurred,  in  the  defence  of  an  injunction 
suit,  may  be  recovered  ia  aa  action  on  the  bond,  though  they  may 
not  be  actually  paid.  lb. 
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w.  lu  an  action  of  debt  against  a  sheriflF  and  his  sureties,  for  a  failure 
on  the  part  of  the  sheriff  to  collect  and  pay  over  militia  fines,  the 
declaration  must  set  forth  the  names  of  the  persons  against  whom 
the  fines  were  assessed,  and  the  several  amounts  of  the  fines,  as 
stated  in  the  certificate  of  the  President  of  the  Court  Martial, — Chap' 
man,  Gov'r,  &c.  v.  Weaver  et  als.  62ft 

8.  When  the  official  bond  of  a  county  treasurer  is  defective  as  a  statu- 
tory bond,  but  good  as  a  common  law  bond,  suit  can  only  be  brought 
upon  it  in  the  name  of  the  obligee.-  Wilson,  use  &c.  v.  Cantrell  et  als.  642 

a.  An  official  bond  of  a  county  treasurer,  the  condition  of  which  is  in 
the  precise  words  and  form  prescribed  by  the  Act  of  1839,  (Clay's 
Dig.  577,  §  11,)  and  refers  specially  to  the  act  by  virtue  of  which  the 
l)ond  was  executed,  and  on  which  is  endorsed  the  oath  prescribed 
by  the  act,  subscribed  by  the  treasurer,  is  a  good  statutory  bond,  al- 
though it  does  not  recite  that  the  principal  obligor  is  the  county  trea- 
surer, or  that  he  was  elected  as  such.  //;. 

iO.  In  an  action  of  debt  p.gainst  a  county  treasurer  and  his  sureties  on 
his  official  bond,  a  recovery  can  only  be  had  for  injuries  necessarily 
affecting  the  rights  of  the  party  for  whose  use  the  suit  is  brought,  lb. 

41.  In  debt  on  bond,  a  demurrer  will  not  lie  to  a  whole  count  which 
assigns  several  breaches,  some  of  which  are  good.  10. 

12.  An  action  of  debt  on  a  bond  payable  to  the  Governor  for  the  time 
being  and  his  successors  in  office  cannot  be  maintained  in  the  name 
of  the  obligee,  as  Governor,  after  he  has  gone  out  of  office,  unless 

;  the  suit  is  brought  for  the  use  of  a  third  person  who  may  be  respon- 
sible for  the  costs  and  entitled  to  the  recovery, —  C/tavulron  v.  FUzjyat- 
nclc,  Gov't,  Sac.  64tf 

See  Construction,  2. 

CEBTOR  AND  CREDITOR. 

JL,  Wlien  a  debtor  l)ecomes  insolvent,  and  executes  a  deed  of  trust  to 
.secure  certain  of  his  creditors,  a  court  of  chancery  will  mt\ke  a  po 
rata  distribution  of  the  proceeds  among  all  the  creditors  who  are  pro- 
vided for,  wlien  the  deed  creates  no  preference  among  them.~/^r. 
Bank  at  Mobile  v.  Robertson  et  als.  798 

'2.  Acredicor  is  entitled  to  the  benefit  of  all  pledges  and  securities  which 
the  principal  debtor  places  in  the  hands  of  his  surety  to  be  applied 
to  the  payment  of  the  debt.  lb. 

DEEDS— THEIR  REGISTRATION,  &c. 

1.  An  instrument  founded  on  a  valuable  consideration,  in  form  a  deed 
exec4.ited  l>y  both  parties,  and  as  such  capable  of  full  effect,  and 
manifestly  intended  to  convey  a  beneficial  interest  to  the  grantee,  to 
lake  effect  and  be  enjoyed  in  the  grantors  life-time,  must  be  regarded 
as  a  deed,  and  not  as  a  will. —  Thompson  et  als.  v.  Johnson,  59 

J.  The  same  instrument  cannot  operate  both  as  a  deed  and  as  a  will.  10. 

li.  An  assignuient  of  accounts  to  be  created  m  future  vests  an  equita- 
ble interest  in  the  assignee,  which  will  be  protected  in  a  court  of 
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law,  when  sued  upon  in  the  name  of  the  assijjnor  for  the  use  of  the 
assignee,  but  not  as  against  a  debtor  who  without  notice  of  the  as- 
signment has  acquired  a  legal  set-off.— -SVeicarf  V.  KirkUuxd,  162 
*"  4.  When  accounts  to  be  created  in  future  are  conveyed  by  deed  ot 
'''■'     trust,  together  with  certain  other  personal  property,  the  registration 
^     of  the  deed  \s\\o\.  constructive  notice  of  the  assignment  of  the  accounts. 
;     To  prevent  a  set-off  against  them,  the  defendant  must  be  charged 
'*^     with  actual  notice  of  their  assignment.  lb. 
5.  The  deed  of  a  sheriff  or  marshal  cannot  be  collaterally  impearhed 
on  account  of  any  irregularities  in  his  proceedings,  or  in  the  process 
'"      under  which  he  sold  the  land. — Pollard  v.  Cocke,                              18S 
''*'<.  If  a  deed  is  not  registered  within  the  six  months  prescribed  by  the 
statute,  nor  until  after  the  rendition  of  a  judgment  against  the  ven- 
dor in  favor  of  a  creditor  who  had  no  notice  of  the  deed,  its  subse- 
quent registration  cannot  relate  back  so  as  to  defeat  or  postpone  the 
lien  of  the  judgment.                                                                          lb. 
7.  The  statute  which  requires  the  registration  of  deeds  within  six 
months  after  their  execution,  applies  to  the  deeds  of  sheriff  and 
marshals.                                                                                             lb, 
'  i.  The  statute  of  frauds  of  this  State  does  not  apply  to  property  brought 
into  the  State  by  a  tenant  for  life  holding  under  a  deed  or  will  exe- 
cuted beyond  the  State,  although  the  tenant  for  life  and  the  remain- 
dermen resided  in  this  State,  at  the  time  of  the  execution  of  the  deed, 
or  probate  of  the  will,  and  coutiuue  to  reside  here. —  2'urner  v.  Fen- 
ner  et  als.                                                                                                    33» 
S.  A  party  whose  title  to  land  situated  within  the  territory  of  Louisiana 
was  complete  by  grant  from  the  Crown  of  Spain  while  that  power 
held  dominion  over  the  country,  may  successfully  assert  his  title 
against  any  c'aimant  under  the  United  States  Government,   if  the 
grant  has  not  been  rendered  inoperative  as  an  instrument  of  evidence 
by  his  failure  to  exhibit  it  for  registration  as  required  by  the  act  of 
Congress. — Hall  et  als.  v.  Doe  ex  dem.  Root,                                       378 

10.  A  title  to  land  situate  within  the  territory  of  Louisiana,  derived 
from  the  Spanish  Government,  the  written  evidence  of  which  was 
never  presented  to  the  United  States  Commi.ssioiiers,  nor  recorded 
under  any  of  the  difiijrent  acts  of  Congress,  cannot  be  received  in 
evidence  against  any  grant  derived  from  the  United  States.  Ih. 

11.  When,  the  purchaser  of  land  files  a  bill  seeking  to  be  relieved 
against  the  payment  of  a  part  of  the  purchase  money  on  the  ground 
of  a  deficiency  in  the  quantity  of  land,  and  does  not  allege  in  hi* 
bill  that  there  was  any  fraud  or  mistake  in  the  execution  of  the  deed, 
©r  that  any  language  not  truly  expressive  of  the  contract  had  been 
inserted  therein,  or  any  part  of  the  contract  omitted,  the  deed  of  con- 
veyance must  be  taken  as  conclusive  evidence  of  the  terms  of  the 
contract. — Frederick  v.  Youngblood,  C8i* 

1'2.  The  word.s,  "be  the  same  more  or  less,"  when  used  in  a  deed  in 
fruiting  the  quantity  of  land  conveyed  by  it,  mean  that  the  parties 
» hall  run  the  risk  of  gain  or  loss,  and  that  if  the  quantity  prove  greater 
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or  less  than  that  stated,  tliey  shall  nevertheless  ahide  by  their  bar- 
gain. ii_ 
13.  The  statutes  of  this  State  requiring  the  registration  of  mortgage!*, 
deeds  of  trust,  &c.  on  personal  property,  do  not  apply  to  vessels  for 
the  navigation  of  the  ocean.     The  evidence  of  title  in  them  is  to  be 
looked  for  in  their  ship  papers  and  registration  according  to  the  acts 
,     of  Congress. — Fontaine  If  Dent  V.  Beers  if  Smith,                               723 
,14.  A  deed  of  mortgage  may  properly  be  admitted  of  record,  on  proof 
by  the  subscribing  witness  that  he  saw  the  same  signed,  sealed  and 
df livered  on  the  fourth  day  after  its  date.  When  it  is  not  shown  that 
any  fraud  was  intended,  nor  that  any  injury  was  done,  or  attempted, 
by  the  wrong  date,  the  probate  will  be  held  a  substantial  compliance 
with  the  statute,  although  it  does  not  strictly  accord  with  the  fofni 
g.     prescribed  by  it. — Ilarbinson  et  als  v.  Hurrell  et  ah.                          75li 

>. DETINUE. 

•■  1.  Detinue  may  be  maintained  for  the  recovery  of  a  slave  who  at  the 
•'•     commencement  of  the  suit  was  in  the  possession  of  a  tiiird  person 
on  hire,  it  not  being  shown  that  the  hiring  is  ol  such  a  nature  a.* 
would  prevent  the  defendant  from  resuming  the  possession  at  plea- 
sure.— Gaines  v.  Harvin,  491 

DIVORCE. 

•  1.  A  divorce  will  not  be  granted  for  cruel,  barbarous  and  inhuman 
treatment,  unless  there  has  been  either  actual  violence  committed, 
attended  with  danger  to  life,  limb  or  health,  or  a  reasonable  appre- 
hension of  such  violence. — Hughes  v.  Hughes,  307 

"^2.  Proof  that  the  defendant  was  habitually  intoxicated,  that  wlien 
drunk,  he  was  a  quarrelsome,  turbulent,  dangerous  man,  that  he  had 
used  profane  and  abusive  language  towards  his  wife,  threatening 
10  inflict  personal  violence  upon  her.  that  he  had  endeavored  to  exe- 
cute his  threats  by  chasing  her  through  the  house  and  yard,  and  at- 
tempting to  strike  her  with  a  chair,  and  that  he  had  on  one  occasion 
inflicted  personal  violence  upon  her  by  kicKing  her,  establishes  a 
case  of  legal  cruelty,  sufficient  to  entitle  the  wife  to  a  divorce.      Ih. 

3.  A  bill  which  charges  the  defendant's  habitual  intoxication,  and  his 
violence  resulting  therefrom  as  evidenced  by  his  threats  and  abuse, 
'•that  he  used  tiie  most  gross  and  abusive  language  toward  com- 
plainant, cursing  her,  and  compelling  her  througli  fear  of  his  vio- 
lence to  seek  safety  in  quitting  his  presence,  that  he  made  threats  of 
personal  violence,  such  as  would  endanger  her  personal  safety,  as 
well  as  her  life  and  limbs,"  and  specifies  particular  instances  of  his 
misconduct,  substantially  alleges  sufficient  to  eiuitle  the  complain- 
»nt  to  the  relief  prayed,  and  puts  the  defendant  in  possession  of  the 
charges  to  be  proved  against  htm.  lit. 

4.  Acts  of  cruelty  committed  after  a  reconciliation  revive  the  former 
cruelty,  condonation  being  always  conditional.  Ik. 

').  In  suits  for  divorce,  a  sworn  answer  denying  the  allegations  of  the 
Sill  does  not  impose  upon  the  complainant  the  necessity  of  estab- 
•shing  her  case  by  two  witnesses,  or  one  witness  with  corroborating 
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circumstaiKJes.  The  statute  [Clay's  Dig.  17X),  g  6,]  merely  conten> 
plates  a  formal  denial  of  the  allegations  of  the  bill,  and  does  not  re- 
quire a  sworn  answer.  lb. 

■*).  A  hill  for  a  divorce  a  vinctdo  matrimonii.,  which  alleges  cruelty,  aban- 
donment and  adultery  on  the  pan  of  the  defendant,  is  not  multifari- 
ous.—  Quarles  v.  Qiuirles,  363 
,,7.  When  a  divorce  a  vinculo  matrimonii  is  decreed  in  favor  of  the  wife, 
it  is  error  to  decree  alimony  to  -her,  instead  of  a  division  of  the  e.s- 
tate  between  the  parties,  (Clay's  Dig.  179,  J  8.)  ifr. 
.  .8.  A  i)roposal  made  by  the  wife,  but  rejected  by  the  husband,  to  return 
to  his  house,  from  which  she  has  been  driven  by  his  cruel  treatment, 
cannot  be  construed  into  a  condonation  of  his  cruelty.                   Ih. 

9.  The  law  of  the  place  of  the  parties'  actual  domicil  must  govern  in 
all  questions  of  divorce,  without  regard  to  the  law  of  the  place  where 
the  marriage  was  celebrated. — Harrison  v.  Harrison  et  als.  499 

40.  A  decree  of  divorce  regularly  rendered  by  the  proper  tribunal  in  this 

*  State  is  not  invalid  l»ecause  the  laws  of  the  State  in  which  the  mar- 
"'  riage  was  celebrated  do  not  allow  a  divorce  a  vmcvh  matrimonii.  Ib^ 
Ti  1 .  A  decree  of  divorce  against  a  non-resident  defendant,  upon  whom 

*  service  has  been  per-fected  by  publication  in  the  manner  prescribed 
*'     by  the  statute,  is  equally  as  obligatory  upon  the  defendant  as  if  he 

had  been  personally  served  with  process,  or  had  appeared  and  aii- 
*;      swered  the  bill.  Ih. 

*  4  2.  When  a  wife  abandons  her  husband  in  this  State  and  removes  to 

another  State,  and  after  the  expiration  of  three  years  he  files  a  bill 
against  her  for  divorce,  he  may  proceed  against  her  as  an  absent  de- 
fendant, although  she  has  not  resided  in  this  State  during  the  three 

•  years.  The  desertion  with  intention  of  abandonment,  which  is  the 
%      cause  of  complaint,  having  originated  here>  it  is  immaterial  where 

the  defendant  resides  during  the  three  years  subsequent  thereto,  ii. 
*'  13.  A  decree  of  divorce  does  not  become  ineffectual  because  the  act  of 
r  the  Legislature  confirming  it  is  not  passed  at  the  first  General  Assem* 
«      bly  of  the  State  held  after  its  rendition.  Ib^ 

••'l4.  Nor  will  the  decree  be  pronounced  fraudulent  in  a  subsequent  pro- 
»      ceedingin  which  it  is  collaterally  attacked,  on  account  of  a  misno- 
•■"     mer  of  the  defendant  in  the  insertion  of  a  letter  as  the  initial  of  a 
middle  name,  the  description  being  otherwise  sufficiently  accurate, 
and  there  being  no  allegations  in  the  pleadings  of  such  subsequent 
suit  that  she  was  not  known  or  called  by  such  name.  lb. 

15.  Nor  will  the  decree  be  considered  void  for  fraud  when  collaterally 
impeached,  because  the  bill  omitted  to  state  a  fact  which  would  have 
beeu  a  bar  to  the  relief  sought.  lb. 

<H.  Adultery  committed  by  the  wife  when  insane  is  no  ground  for  a  di- 
vorce on  the  application  of  the  husband. —  Wraij  v.  Wratjy  .522 

POWER. 

).  If  a  widow,  before  her  dower  is  allotted  to  her,  convey  her  interest 
in  the  lands  of  her  deceased  husband,  the  heir  at  law  may  recover 
in  ejectment  against  her  alienee.- -Wu/Zace  v.  Hall's  Heirs,  3b7 
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;EJECTMENT. 

.1.  When  both  plaintiff  and  defendant  in  an  action  of  ejectment  claim 

under  purchases  at  sheriff's  sales  under  executions  against  the  same 

person,  the  plaintiff  is  not  bound  to  prove  the  natui'e  or  quality  of 

fthat  person's  title;  it  is  sufficient  if  he  can  establish  it  in  himself. — 

.Pollard  V.  Cocke,  188 

.2.  One  who  is  in  the  possession  of  land  before  the  rendition  of  a  judg- 
ment under  which  it  is  afterwards  sold,  may  protect  himself  against 
.  the  purchaser  at  the  sheriff's  sale,  by  showing  his  own  possession 
and  an  unregistered,  deed  executed  by  the  judgment  debtor  prior  to 
the  rendition  of  the  judgment,  although  he  does  not  connect  himself 
in  any  manner  with  the  deed,  nor  show  that  he  claims  under  it. — 
Strickland  v.  Nance,  233 

,3.  If  a  widow,  before  her  dower  is. allotted  to  her,  convey  her  interest 
in  the  lands  of  her  deceased  husband,  the  heir  at  law  may  recover 
in  ejectment  against  her  alienee. —  Wallace  v.  Halt's  Heirs,  367 

4.  A  party  whose  title  to  land  situated  within  the  territory  of  Louisiana 
was  complete  by  grant  from  the  Crown  of  Spain  while  that  power 
held  dominion  over  the  country,  may  successfully  assert  his  title 
against  any  claimant  under  the  "United  States  Government,  if  the 
grant  has  not  been  rendered  inoperative  as  an  instrument  of  evidence 
by  his  failure  to  exhibit  it  for  registration  as  required  by  the  act  of 
Congress. — Hall  et  ah.  v.  Doe  ex  dem.  Root,  378 

.5.  In  respect  to  incomplete  titles,  if  a  claim  was  such  as  would  have 
bound  the  conscience  of  the  former  sovereign  to  perfect  the  title,  and 
furnish  the  evidence  necessary  to  support  and  maintain  it,  the  Uni- 
ted States  Government  having  acquired  the  territory  would  take  it 
■  charged  with  the  duty  of  carrying  out  in  good  faith  the  obligation  of 
the  previous  Government  existing  at  the  time  of  the  cession.         lb. 

.6.  Bnt  when  an  incomplete  title  is  perfected  either  by  act  of  Congress 
or  by  patent,  the  United  States,  and  not  the  previous  Government, 
muf  t  be  regarded  as  the  source  of  title.  lb. 

.7.  When  a  parry  claiming  land  in  the  ceded  territory  is  obliged  to  ap- 
peal to  the  political  power  of  the  United  States  Government  in  order 
to  perfect  his  title,  or  to  obtain  the  evidence  of  title,  that  Government 
Tias  a  riglit  to  prescribe  the  terms  or  conditions  upon  which  such 
confirmation  or  recognition  will  be  made;  provided  those  terms  or 
conditions  are  not  inconsistent  with  the  performance  of  the  duties 
and  the  faithful  discharge  of  the  obligations  imposed  upon  it  by  the 
transfer  of  the  ceded  territory.  lb. 

5.  When  two  claims  to  the  same  land  are  confirmed  by  the  United 
States  Government,  the  parties  are  remitted  to  their  rights  derived 
from  tlie  former  Government,  the  effect  of  the  confirmation  being  to 

*  place  each  party  in  equali  jure,  so  far  as  the  action  of  the  Govern - 
tneiit  is  concerned.  It. 

y.  A  title  to  land  situate  witliin  the  territory  of  Louisiana,  derived  from 
the  Spanish  Governmeni,  the  written  evidence  of  which  was  never 
presented  to  the  United  States  Commissioners,  nor  recorded  under 
any  of  the  different  acts  of  Congress,  cannot  be  received  in  evidence 
against  any  grant  derived  from  the  United  States.  lb, 

56 
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10.  But  the  unrecorded  evidence  of  such  title,  and  the  mesne  contey  • 
ances  connecting  the  defendant  therewith,  would  be  admissible  to 
show  an  adverse  possession  under  color  of  title,  so  as  to  protect  the 
party  in  possession  under  the  statute  of  limirarions.  lb 

11.  A  claim  founded  on  an  alleged  Spanish  grant,  (the  written  evidence 
'  of  which  grant  has  been  lost  by  ti.oe  or  accident,)  \*hich  has  never 
■*  been  confirmed  by  act  of  Congress,  cannot  defeat  an  action  of  eject- 

*  ment,  by  one  whose  claim,  founded  on  a  Spanish  concession,  was 
'  presented  to  the  United  States  Commissioner,  reported  for  confirma- 

lior  by  him.  confirmed  by  tl»e  act  of  Con^'ress  of  1822,  located  and 
3ur^'eyed  under  the  warrant  of  the  Register  and  Receiver,  and  con- 
summated by  patent  from  the  United  States.  lb- 

12.  A  claim  to  land  within  the  Territory  of  Louisiana,  which  the  Com- 
missioner reports  to  Congress  as  having  been  formerly  inhabited  and 
cultivated;  but  does  not  say  that  such  inhabitation  and  cultivatiou 
was  uuder  the  Si)anishGovernraeut,  cannot  be  considered  cis having 
b«eu  recommended  by  him  for  confirmation.— 16.  379' 

13.  A  plaintifl' shows  a  sufficient  title  to  maintain  an  action  of  eject- 
ment, by  showing  that  the  original  claim  upon  which  his  title  is 
founded  was  presented  to  the  United  States  Commissioner,  reported 
by  him  for  confirmation,  confirmed  by  the  act  of  Congress  of  1822, 
located  and  surveyed  under  the  warrant  of  the  Register  and  Receiver, 
and  consummated  by  patent  from  the  United  States  Government.  lb. 

14.  When  a  claimant  of  lands  situated  within  the  Territory  of  Louisi- 
ana has  appeared  before  the  commissioner  appointed  under  the  au- 
thority of  the  Act  of  Congress  of  April  12,  1812,  and  presented  his  pe- 
tition claiming  title  by  grant  from  the  Spanish  Government,  but  pro- 
duced no  written  evidenceof  title,  the  petition  alleging  that  the  same 
had  been  lost  or  carried  away  by  the  Spanish  authorities,  and  the 
commissioner  reports  favorably  to  his  claim,  which  is  aftervvardn 
confirmed  by  the  Act  of  Congress  of  May  8,  1822,  the  title  of  the 
claimant  is  founded  upon  the  report  of  the  commissioner  and  the  Act 

•  of  C'Ugress  confirmatory  thereof,  and  not  upon  any  supposed  Span- 
ish grant.— Doe  ex  c/fw:.  Chaslang  v.  Dill,  421 

M.  When  the  plaintiff  in  ejectment  proves  that  the  ancestor  of  his  les- 
sors appeared  before  the  United  States  commissioner  and  presented 
his  claim  to  certain  lands  within  the  Territory  of  Louisiana,  embrac- 
'  ing  the  lands  in  controversy,  that  the  commissioner  reported  favora-- 
Uy  to  his  claim,  that  it  was  afterwards  confirmed  by  the  Act  of  Con-- 
gressofMayS,  1822,  and  that  the  register  and  receiver,  under  the 
authority  of  the  act,  afterwards  issued  a  certificate  of  confirmation 
to  him,  he  shows  sufficient  evidence  of  a  legal  title  to  support  the 
action  of  ejectment.  & 

38.  Under  the  statutes  and  rules  of  coiirt  regulating  the  action  of  eject- 
ment in  this  State,  a  plaintiff  may  proceed  for  his  costs  and  dama- 
'.^68,  after  the  premises  have  been  recovered  against  him  by  an  ad- 
versary plaintiff  in  another  suit;  consequently  a  plea  puis  darrem 
continuance  of  a  recovery  by  a  stranger  is  demurrable,  if  pleaded  ta 
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the  whole  action,  because  it  is  no  defence  to  the  recovery  of  dama- 
ges.— Doe  ex  dem.  Kennedy  v.  Hulman  if  Howard,  734 

J7.  But  a  plea  of  a  recovery  by  a  stranger  ;)u/s  darrein  continuance  is  no 
bar  to  a  recovery  of  tlie  premises;  for  the  defendant,  if  not  estopped 
from  denying  the  plaintiff's  title  by  some  peculiar  relation  existmg 
between  them,  may  protect  himself  against  a  recovery  by  showing 
a  superior  outstanding  title  in  a  stranger;  and  if  the  plaintiff's  title  if 
superior,  he  ought  not  to  be  prevented  from  recovering  against  the 
defendant  by  reason  of  a  recovery  of  the  premises  by  nne  who  would 
ia  turn  become  liable  to  him  for  damages  upon  entering  imo  pos' 
session.  lb. 

KLECTION. 

1.  The  mere  recovery  of  a  judgment  against  one  of  several  joint  tres- 
passers will  not  preclude  the  plaintiff  from  proceeding  to  judgment 
against  the  others. — Blann  v.  Crocheron,  647 

i.  Whether  suing  out  execution  on  his  judgment  will  be  a  bar  to  a  sub- 
subsequent  suit  against  the  others — Quere'?  lb. 

;<.  Those  who  will  be  entitled  to  the  money  arising  from  the  sale  of 
property  may,  if  they  are  capable  of  making  ati  election,  elect  to  take 
the  property  itself  in  lieu  of  the  money. — Broome  et  als.  v.  Curry's 
Adm'rs,  805 

ERROR. 

1.  A  writ  of  error  does  not  lie  to  revise  the  action  of  the  Circuit  Court 
in  cases  of  appeal  from  the  order  of  a  Justice  of  the  Peace,  or  other 
officer,  requiring  a  party  to  find  sureties  to  keep  the  peace. —  Tomlin 
et  als.  V.   The  State,  9 

2.  If  a  writ  issue  against  three  defendants,  which  is  served  upon  two 
of  them  only,  and  an  alias  is  issued  and  served  upon  all,  it  is  errone- 
ous to  render  judgment  by  default  against  all  of  them,  at  the  term  to 
which  the  alias  writ  is  TeluTimble. -Griffin,  Rayfield  !f  Griffin  v.  Wilson,  27 

3.  In  such  case,  a  writ  of  error  is  properly  sued  out  in  the  name  of  all 
the  defendants,  and  all  may  join  in  the  assignment  of  errors.        lb. 

4.  The  plaintiff  in  error,  by  shovk'ing  a  verdict  for  the  defendant  upon 
insufficient  pleas,  shows  an  error  prima  facie  prejudicial  to  him,  and 
it  is  the  duty  of  the  defendant  to  make  the  record  affirmatively  show 
that  no  injury  resulted  from  the  error,  if  such  was  the  case.—Ktrksey, 
trustee,  ^c.  v.  Dubose,  44 

5.  The  appellate  court  will  not  reverse  on  account  of  an  error,  when 
the  record  clearly  shows  that  no  injury  resulted  from  it  to  the  plain- 
tiff in  error. 

(Chilton,  J.,  dissenting,  held  that  the  appellate  court  should  reverse  in 
favor  of  a  party,  against  whom  the  court  below  has  improperly  over- 
ruled a  demurrer  to  the  declaration,  although  it  may  appear  from  the 
evidence  set  out  in  the  record,  that  the  plaintiff  was  entitled  to  re- 
cover under  counts  which  are  unobjectionable.) — Smitk  If  Garey  v. 
Awbrey,  fi3 

(|,  Wlieu  the  interest  of  an  absent  defendant  is  affected  by  the  decree, 


m  INDEX. 

ERROR — CONTINUED. 

and  he  has  not  been  personally  served  with  process  oi  subpcma  w'lth- 
in  this  State,  nor  voluntarily  submitted  to  the  jurisdiction  of  the  court, 
it  is  erroneous  to  render  a  final  decree  without  the  bond  required  by 
the  act  of  1805.— (Clay's  Dig.  353,  g  i5.)— Beavers  et  als.  v.  Davis,  82 

7.  It  is  erroneous  to  render  judgment  by  default,  before  a  declaration 
has  been  filed. — Amason  v.  Nash  et  al.  104 

8.  In  a  proceednig  under  the  statute  before  the  Orphans'  Court,  to  com- 
pel the  administrator  of  a  deceased  vendor  to  make  title  to  land, 
which  had  been  sold  by  the  deceased,  and  for  which  he  had  executed 
his  title-bond,  the  administrator  is  the  only  indispensable  party  defend- 
ant to  the  petition,  and  he  may  sue  out  a  writ  of  error  alone  to  re- 
verse a  decree  rendered  against  him. — Prince,  adniW,  v.  Bates,        105 

9.  A  mistake  in  the  given  name  of  a  party  against  whom  a  decree  has 
been  rendered,  when  the  true  name  appears  in  the  record,  is  a  cleri- 
cal misprision,  and  will  be  corrected  in  the  appellate  court,  at  the 
cost  of  the  plaintifT  in  error.— McBroom-s  Adm'rs  v .  McBroom'sCred^s,  173 

10.  When  a  cause  has  been  transferred  to  the  Circuit  Court,  under  the 
Act  of  February  1 1,  1850,  (Pamphlet  Acts,  p.  34,)  after  the  appear^ 
ance  term  of  the  County  Court,  it  is  not  erroneous  to  enter  judgment 
by  default  at  the  first  succeeding  term  of  the  Circuit  Court. — Falk  5* 
Rosenthal  v.  Reese,  use  ^'c.  240 

11.  The  omission  of  an  indispensable  party  is  an  error  for  which  a  der 
,  cree  may  be  reversed,  although  the  objection  is  taken  for  the  first 

time  in  the  appellate  court. — Gould  v.  Hayes  et  al.  439 

12.  The  refusal  of  a  Judge  of  Probate  to  admit  a  person  claiming  to  be 
a  creditor  of  an  insolvent  estate,  to  renew  the  litigation  after  a  final 
judgment  rejecting  his  claim,  is  not  such  a  judgment  as  will  author- 
ize a  writ  of  error. — Saltmarsh  v.  Bird,  Adrn'r,  665 

13.  When  the  judge,  by  consent  of  the  parties,  is  substituted  in  lieu  of 
a  jury  to  try  the  facts  of  a  case,  his  decision  cannot  be  revised  by  the 
appellate  court. — Barnes  v.  The  Maijor  If  Alder,  of  Mobile,  707 

14.  In  an  admiralty  proceeding  by  libel  against  a  steamboat,  after  the 
vessel  has  been  sold  under  an  order  of  court,  and  the  proceeds  of  the 
sale  brought  into  court  for  distribution,  the  relusal  of  the  court  to 
order  the  proceeds  to  be  paid  to  the  claimant  of  the  boat  is  not  such 
a  final  judgment  as  will  authorize  an  appeal  or  writ  of  error.— S'/cir- 
art  George  v.  Saunders  et  als.  744 

J5.  When  the  petition,  upon  which  a  sale  of  lands  belonging  to  a  de- 
cedent was  decreed  by  the  Orphans'  Court,  is  lost,  and  the  record 
sliows  that  the  grounds  upon  which  the  sale  was  decreed  were,  that 
the  estate  was  solvent,  and  that  it  would  be  of  infinite  benefit  to  the 
heirs  to  sell  the  land,  a  petition  alleging  the  additional  ground  that 
the  land  could  not  be  equally,  fairly  and  beneficially  divided  among 
the  heirs  at  law,  cannot  be  substituted  for  thai  which  is  lost. — Bish- 
op's Heixs  V.  Hampton,  792 

16.  The  order  of  the  Orphans'  Court,  allowing  the  substitution  of  the 
petition  in  such  a  case,  is  such  a  final  judgment  or  decree  as  will 
support  a  writ  of  error.  "'"       ~         ^  '"' '  16. 
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17.  The  parties  to  the  motion  in  the  court  below  are  the  proper  parties 
to  the  writ  of  error,  the  plaiiitifF  being  one  who  claims  under  the  pur- 
chaser at  the  sale,  and  the  defendants  the  heirs  at  law  of  the  dece- 
dent, lb. 

See  Appellatk  Court,  4,  7,  8,  9,  10. 

'Hi 
ESTATES  OF  DECEASED  PERSONS. 

1.  Neither  commissioners  who  are  appointed  to  make  distribution  of 
an  estate,  nor  the  Orphans'  Court,  have  authority  or  jurisdiction  to 
require  one  distributee  to  pay  a  sum  of  money  to  another,  and  such 

-  a  decree,  whether  made  by  the  commissioners  only,  or  confirmed  by 
the  Orphans'  Court,  will  not  sustain  an  action  of  debt  for  the  recov- 
ery of  the  money. — Allen  ^  Wife  v.  Raney  ^*  Wifes  68 

2.  But  if  the  parties  adopted  the  division,  with  its  terms^  as  made  by 
the  commissioners,  and  acted  on  it,  or  made  distribution  among 
themselves  upon  the  same  terms,  they  wonld  be  bound  by  it.        lb. 

3.  When  the  settlement  of  an  insolvent  estate  is  pending  in  the  Chan- 
cery Court,  and  a  final  decree  has  been  rendered  in  favor  of  the  cred- 
itors against  the  administrators,  and  a  balance  is  found  in  the  hands 
of  the  administrators  after  satisfying  all  claims  against  the  estate,  a 
distributee  of  the  estate  may  propound  his  interest  to  the  court  by 
petition,  praying  to  be  made  a  party  to  the  cause,  and  for  a  decree 
against  the  administrators  in  his  favor,  for  his  distributive  share  ot 
the  balance  in  their  hands  to  be  distributed.— Purdom  4"  McBroom, 
Adm'rs,  v.  McBroom,  110 

4.  But  it  is  erroneous  to  render  a  final  decree,  in  such  a  case,  in  favor 
of  a  distributee,  against  the  administrators,  without  giving  them  no- 

■  tice  of  the  filing  of  the  petition,  and  thus  allowing  them  an  oppor- 
tunity to  contest  the  petitioner's  claim. — lb.  Ill 

5.  When  a  sale  of  real  estate  is  ordered  by  the  Orphans'  Court  on  the 
petition  of'an  administrator,  under  the  Act  of  1822  (Clay's  Digest, 
224-5,)  the  commissioners  who  are  appointed  to  make  the  sale  have 
no  power  to  execute  a  conveyance  to  the  purchaser,  until  a  final  de- 
cree has  been  rendered  confirming  their  report  of  the  sale,  and  direct- 
ing them  to  convey  title  to  the  purchaser;  and  their  deed  without 
such  final  decree  does  not  divest  the  title  of  the  heirs  at  \a.\\r.— Wal- 
lace V.  Halfs  Heirs,  367 

6.  Prior  to  the  Act  of  1846  a  suit  might  be  maintained  by  the  distribu- 
tees of  an  estate  against  the  executor  after  his  removal  from  office, 
to  make  him  account  for  the  assets  that  had  come  to  his  hands. — 
Gould  V.  Hayes  et  al.  438 

7.  The  distributees  or  next  of  kin  can  maintain  no  suit  either  at  law  oi 
in  equity,  for  the  mere  purpose  of  distribution,  until  letters  of  admin- 
istration have  been  granted  on  the  estate  of  the  decedent.—  Gardner 
el  al.  V.  Gantt  et  al.  666 

8.  A  bond  for  titles,  executed  by  commissioners  who  are  appointed  by 
the  Orphans'  Court  to  sell  the  real  e.state  belonging  to  a  decedent, 
conditioned  that  the  commissioners  shall  make  or  cause  to  be  made 
lo  the  obligee  a  fee  simple  title  to  the  land,  is  binding  upon  the  obli- 
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gors  personally,  when  they  exceed  their  authority  and  fail  to  bind 
the  decedent's  estate. —  Whiteside  v.  Jennings,  764 

See  Partnership,  1,  2,  3,  4,  5. 

KSTOPPEL. 

i.  Admissions  which  have  been  acted  on  by  others  are  conclusive 
against  the  party  making  them,  in  all  cases  between  him  and  the 
persDn  whose  conduct  he  has  influenced.  It  is  immaterial  whether 
the  admission  be  true  or  false,  wliether  expressly  maJe  or  only  to  be 
inferred  from  the  conduct  of  the  party,  it  being  the  fact  that  another 
*  person  has  been  misled  by  it,  that  renders  it  conclusive. — McCravey, 
Ex't;  V.  Remson.  430 

2.  A  person  claiming  title  under  one  who  is  estopped  is  also  bound  by 
the  estoppel,  unless  it  is  fiaudulent. — lb.  431 

3.  When  the  conipiaiuani's  conduct  has  not  been  the  basis  of  the  acts 
of  the  person  through  whom  the  defendant  claims,  and  his  silence 

•  has  not  misled  any  one,  he  will  not  be  iield  to  have  forfeited  his  equi- 
r  table  rights  by  the  mere  failure  or  omission  to  assert  them. —Brewer 

V.  Bnwer  &  Logan,  482 

EVIDENCE. 

1.  A  witness  who  hns  been  examined  in  behalf  of  the  State  on  the 
trial  of  an  indictment  against  three  defendants  for  grand  larceny,  to 

•  show  a  common  design  and  confederacy  among  them,  may  also 
testify  to  the  same  facts  on  a  subsequent  trial  of  two  of  the  defend- 
ants on  an  indictment  for  obtaining  money  under  false  pretences, 
from  the  same  person,  at  a  different  time  and  place. —  The  State  v. 
Davis  &  Ferguson,  13 

2.  A  witness  who  deposes  to  the  declarations  or  admissions  of  a  party, 
must  give  the  preci.«e  language  used  by  him.  if  he  can,  or  at  least 
the  substance  of  what  he  said. — Dermis   If   StricMand  v.    Chapman, 

•  Governor,  ifc.  29 
2.  The  admissions  of  an  officer  are  not  evidence  against  his  securities, 

unless  they  are  made  while  in  the  performance  of  some  official  act 
or  duty,  connected  with  the  transaction,  out  of  which  the  breach  of 
the  condition  of  his  bond  is  alleged  to  have  arisen.  lb. 

4  The  declaration  of  a  party  while  in  possession  of  a  slave,  "that  she 
was  his  negro,  and  that  he  intended  to  keep  her,"'  is  admissible  in 

.  evidence,  as  part  of  the  res  gestae,  to  prove  the  character  of  his  posses< 
sion. — Nelson  V.  Iverson,  95 

5.  The  statement  of  a  witness,  that  a  person  was  in  the  habit  of  exer- 
cising control  over  a  slave,  is  admissible.  If  the  expression  is  ob- 
jectionable, as  being  too  general  and  indefinite,  the  opposite  party 
.should  require  on  explanation  of  it  from  the  witness.  lb. 

6.  The  declarations  of  the  mother  of  an  infant,  while  she  has  the  pos- 
."^ession  of  a  slave,  which  she  holds  as  guardian  or  bailee  for  her 
infant  son,  cannot  be  received  in  evidence  to  defeat  his  rights.     Yet 

/ '  if  she  claims  the  slave  as  his  property,  asserting  his  title  in  an  open 
notorious  manner,  as  adverse  to  the  claim  of  every  one  else,  \t  would 
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:  be  admissible  to  prove,  by  her  acts  and  declarations  contemporane- 
ous with  her  possession  and  tending  to  show  its  character,  that  she 
held  the  slave  as  the  property  of  another,  and  not  for  her  son       lb. 

7.  In  assessing  the  damages  occasioned  by  the  construction  of  a  Rail- 
road to  a  person  through  whose  lands  the  road  passes,  a  witness 
cannot  state  his  opinion,  as  to  the  amount  of  damages  sustained. — 
Montgomery  k.  West  Point  R.  R.  Company  v.  Varner,  185 

8.  Parol  evidence  is  admissible  to  show  that  a  written  instrument  is 
altogether  void,  or  that  it  never  had  any  binding  efficacy,  or  that  the 
consideration  has  failed  either  in  whole  or  in  part. — Corbin  v.  Sis- 
drunk,  203 

9.  Parol  evidence  is  inadmissible  to  prove  an  execution,  unless  its 
loss  or  destruction  is  fiist  proved,  or  its  absence  accounted  for,  or  a 
transcript  of  the  record  eontainingit  produced. — Smelserv.  Diane,  245 

10.  When  issue  is  taken  upon  the  facts  stated  in  a  petition  for  a  super' 
>  sedeas,   neither  the  affidavits  of  the  parties  nor  the  depositions  of  in- 
competent witnesses  are  admissible. — Bower  et  al  v.  Saltmarsh,      274 

11.  A  memorandum  made  by  a  justice  of  the  peace  at  the  time  of  the 
Uialof  a  prosecution  before  hun,  showing  the  judgment  which  he 
rendered  in  the  cause,  is  admissible  evidence  in  a  subsequent  action 

,  instituted  by  the  defendant  against  the  prosecutor,  to  show  the  ter- 
mination of  the  prosecuiion. — Long  v.  Rogers,  321 

12.  When  the  evidence  which  is  objected  to  by  the  plaintiff  in  error  ir 
not  set  out  in  the  bill  of  exceptions,  the  appellate  court  will  presume 

>  in  favor  of  the  correctness  of  the  judgment  that  the  evidence  was  ad- 
,    missible.— it.,  322 

13.  The  record  of  the  chancery  suit  in  which  the  injunction  was  sued 
out  is  admissil)le,  but  not  conclusive  evidence,  as  to  the  vexatious 

.suing  out  of  the  writ. — Garrett  If  Hill  v.  Logan,  344 

14.  Therule  is  inflexible,  that  if  a  wriuen  in.strnment  is  perfect  and  com- 
.■■ ,  plete  of  itself,  parol  evidence  cannot  be  received  to  add  another  term 

to  it  or  to  change  its  legal  effect. —  West  4*  West  v.  Kelly's  Exrs,     353 

15.  If  it  is  apparent,  however,  that  the  written  instrument  contains  but 
apart  of  the  agreement  entered  into  by  the  parties,  then  parol  proof 
may  be  received  to  prove  the  entire  contract.  lb. 

16.  But  the  parts  of  the  agreement  proposed  to  be  proved  by  parol  must 
not  be  inconsistent  with,  or  repugnant  to  the  intention  of  the  parties 
as  shown  by  the  written  instrument.  lb. 

17.  In  assumpsit  on  a  promissory  note  purporting  to  be  given  for  pro- 
fefesional  services  to  be  rendered  in  future  by  the  payees  as  attorneys 
at  law,  but  payable  at  a  day  certain,  parol  proof  is  inadmissible  to 
*fciow  that  it  was  the  agreement  of  the  parties,  that  the  note  should 

-  luot  be  paid  unless  the  payees  were  successful  in  the  suit  for  the 
bringing  of  which  it  was  given.  ■^*- 

1«.  The  court  is  not  bound  to  separate  legal  from  illegal  evidence  when 
both  are  offered  together,  but  the  whole  may  be  rejected.  lb. 

19,  A  title  to  land  situate  within  the  territory  of  Louisiana,  derived 
«rom  the  Spanish  Government,  the  written  evidence  of  which  was 
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never  presented  to  the  United  States  Commissioners,  nor  recorded 
under  any  of  the  different  acts  of  Congress,  cannot  be  received  in 
evidence  against  any  grant  derived  from  the  United  States. — Hall  ef 
ah.  V.  Doeexdem.  Root,  378 

"20.  But  the  unrecorded  evidence  of  such  title,  and  the  mesne  convey- 
ances connecting  ihe  defendant  therewith,  would  be  admissible  to 
show  an  adverse  possession  under  color  of  title,  so  as  to  protect  the 
party  in  possession  under  the  statute  of  limitations.  lb. 

21.  A  record  is  not  evidence  of  any  fact  which  can  only  be  inferred 
from  it  by  argument. — McCravey,  Eoc?r.  v.  Remson,  430 

22.  Declarations  or  admissions  agaitist  the  interest  of  the  party  making 
them,  that  beholds  as  tenant  or  trustee  for  another,   are  admi.ssible 

••  against  him  and  those  who  succeed  to  his  rights  or  estate. — Bretcei 

*  v.  Brewer  l^  Logav,  481 

23.  In  an  action  for  maliciously  suing  out  an  attachment,  evidence  that 
another  attachment  against  the  plaintiff  was  in  the  hands  of  the  sher- 

■    iff  and  was  levied  on  the  same  property  at  the  same  time  that  the 

*  defendant's  was  levied,  is  inadmissible  for  the  defendant. —  Yar- 
trough  V.  Hudsoiii  653' 

24.  But  the  defendant  may  prove  the  issuance  of  another  attachment 

*  and  notice  thereof  to  himself  previous  to  the  issuance  of  his  own  at- 
tachment, as  tending  to  rebut  the  presumption  of  malice.  lb. 

25.  A  deed  of  trust  executed  by  the  plaintiff  prior  to  the  issuance  ot 
the  attachment  is  admissible  evidence  for  the  defendant  in  such  an 

•■   action  ;  and  also  any  proof  tending  to  show  that  it  was  fraudulent ; 

*  or  that  it  was  part  of  a  plan  to  enable  the  plaintiff  to  dispose  of  his 
property  fraudulently ;  or  that  he  was  in  embarrassed  circumstances 

?'  at  the  time  of  its  execution ;  or  that  the  property  conveyed  by  it 

'    was  subsequently  run  off  by  the  beneficiary  to  another  State.        lb. 

23.  The  contents  of  a  bill  of  sale  cannot  be  proved  by  parol  until  the 

instrument  itself  is  produced,  or  its  absence  accounted  for.  lb. 

27.  The  authority  of  the  son  to  bind  his  father  by  the  purchase  of  good* 
beng  established,  the  declarations  of  the  son  respecting  the  subject 

■  matter  are  also  admissible  evidence  against  the  father,  if  made  at 
the  time  of  the  purchase  and  constituting  a  part  of  the  res  gesta:.-— 
McKer\zie  v.  Stevens,  691 

28.  On  a  demurrer  to  evidence  the  court  must  assume  as  true  every  fact 
which  a  jury  could,  with  any  propriety  according  to  the  evidence, 
find  to  be  true. — Holmanv.  Whiting,  703- 

29.  A  bill  of  exchange  drawn  by  "  Ebenezer  Hearn"  may  be  given  in 
evidence  under  a  declaration  on  a  bill  alleged  to  have  been  drawn 
by  "  Ebenezer  Hearne." — Coster,  Robinson  If  Co.  v.  Thomason,  me. 
^c,  717 

30.  A  statement  by  a  witness  "  that  the  habits  of  business  and  intimacy 
between  himself  and  the  defendant  were  such  that  witness  had  np 

'■•  doubt  if  said  defendant  had  received  notice  of  protest  of  said  bill,  it 
•'  M'ould  at  once  have  been  communicated  to  witness,"  is  inadmissible 
''■•  evidence  for  the  defendant  in  a  suit  on  the  bill,  being  a  meie  expres- 
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sioti  of  opinion,  and  not  the  statement  of  a  fact  \<^ithia  the  knowl- 
edge of  the  witness.  lb. 

31.  A  recital  in  the  notary's  certificate  of  protest,  that  "notice  of  th« 
protest  had  been  left  at  the  offices  of  the  endorsers,"  is  not,  of  itself, 
sufficient  to  charge  an  endorser  with'  notice.  lb. 

32.  The  declarations  of  one  who  is  in  possession  of  property  either  real 
or  personal,  explanatory  of  his  possession,  are  admissible  evidence 
as  part  of  the  res  gestce.— Fontaine  &  Dent.  v.  Beers  &i  Smith,  722 

33.  When  evidence,  a  part  of  which  is  legal,  is  objected  to  as  a  whole, 
the  court  is  not  bound  to  separate  the  legal  from  the  illegal  part  ot 
it,  but  the  motion  to  exclude  may  be  refused.  Ih. 

34.  On  the  trial  of  the  right  of  property  in  a  vessel,  on  which  an  at- 
tachment had  been  levied,  and  a  claim  interposed  under  the  statute, 
the  plaintiffs  may  prove  directions  given  to  the  captain  of  the  vessel 
by  the  defendant  in  attachment,  befoi*e  the  levy,  under  which  the  for- 
mer acted.  Jb. 

35.  But  directions  given  to  the  captain  by  the  defendant  subsequent  to 
the  levy  and  interposition  of  the  claim  are  irrelevant  and  inadmissi- 
sihle.  lb. 

36.  Whether  such  subsequent  directions  would  be  irrelevant,  when 
offered  in  connection  with  proof  that  the  claimants  held  a  lien  merely 
for  their  indemnity,  which  lien  had  been  discharged  by  the  defend- 
ant after  the  claim  had  beeii  interposed.     QUERE  ?  lb. 

37.  The  declarations  or  admissions  of  the  defendant,  made  while  iu 
possession  of  the  brig  befoie  the  levy,  in  disparagement  of  his  title 
or  interest,  are  admissible  evidence.  lb. 

38.  When  the  parties  proceeifto  trial  upon  an  issue  whether  -'the  brig 
levied  on  was,  at  the  date  of  the  levy,  subject  to  the  attachment,"  a 
bill  of  sale  bearing  date  after  the  levy  is  prima  facie  irrelefVant,  as  be- 
ing outside  of  the  issue.  lb. 

EXCEPTIONS,  BILL  OF. 

1.  When  the  record  contains  no  bill  of  exceptions,  but  only  an  agree-' 
ment  purpnrrmg  to  have  been  made  between  the  Solicitor  and  the 
counsel  for  the  defendant,  that  the  bill  of  exceptions  taken  in  anoth-' 
er  case  should  be  regarded  as  having  been  taken  in  the  case  at  bar, 
and  the  minute  entry  does  not  show  that  the  agreement  was  ac- 
knowledged by  the  parties  in  the  Circuit  Conit,  or  made  part  of  the 
record  hy  an  order  of  that  court,  the  appellate  courc  will  reject  the 
agreement. — Cobb  v.  Tfie  State,  1^ 

2.  When  the  court  refuses  to  give  a  charge  requested,  the  party  wish- 
ing to  revise  such  refusal,  must  set  out  in  the  bill  of  exceptions  so 
much  of  the  evidence  a»  will  show  that  the  charge  requested  wae 
pertinent  to  the  evidence,  and  was  not  abstract. — Leveretfs  Heim  v. 
Carlisle,  Ex'r^i  SO' 

3.  When  the  bill  of  exceptions  states  tba-t  -'the  defendant  then  read  a 
transcript  in  the  words  and  figures  following,"  but  the  transcript  is 
not  set  out,  and  the  clerk  certifies  that  it  is  not  on  file  in  his  offico, 
a  transcript  which  is  afterwards  sent  up  on  certiorari,  and  which 
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cannot  be  identified  by  any  reference  to  it  in  the  original  record, 
innst  be  rejected  as  Torniing  no  part  of  the  bill  of  exceptions.— i^r. 
Bank  at  Decatw  v.  Moseley,  222 

-4.  When  the  court  below  charges  the  jury  that  if  they  believe  the  evi- 
dence they  must  find  for  the  plaiiitiil',  the  defendant  seeking  to  revise 
the  charge  must  either  show  that  there  was  eon/ictjng  evidence  be- 
fore the  jury,  and  that  therefore  the  charge  of  the  court  invaded  their 
province,  or  he  must  eet  out  all  the  evidence  in  the  record,  that  the  Ap- 
pellate Court  may  be  able  to  determine  vvliether  the  charge  is  sus- 
tained or  authorized  by  it.— Gainer  v.  /farvin,  491 

.5.  A  recital  in  the  bill  of  exceptions  that  the  defendant  offered  evidence 
to  which  '*the  plaintiiT  objected,  but  his  o[)jectiou  was  overruled  and 
,plaintiff  excepted,"  sufficiently  shows  that  the  evidence  was  actually 
given  to  the  imy. —  Yarbrough  v.  Hudson,  653 

•ti.  When  the  bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
dence, the  appellate  court  will  presume,  against  the  party  except- 
ing, that  an  afiirmati^ve  charge  was  sustained  by  the  evidence.— 
Jones  V.  Stetcart,  701 

EXECUTION,  WRIT  OF. 

J.  A  constable  who  has  levied  executions  on  personal  property,  while 
they  are  in  force,  may  sell  after  tlie  return  day  of  the  writs;  and  his 
receipt  of  the  money  upon  a  sale,  and  a  failure  to  pay  it  over  accord- 
ing to  law,  will  subject  his  seourilies  to  liability  therefor.— JDenwts  & 
Strickland  v.  Chapman,  Gov't,  &c.  29 

:2.  W^hen  an  execution  has  been  levied  on  property  and  bond  given  to 
try  the  right  thereto  in  conformity  with  the  statute,  a  second  levy 
under  a  junior  execution  cannot  be  made  on  the  same  property  be- 
fore the  claim  is  disposed  oL—McLemon,  Adrn'r,  v.  Benbow,  76 

3.  In  such  case,  the  court  will  on  motion  set  aside  the  second  levy, 
even  before  the  return  of  the  execution.  lb. 

4.  The  Act  of  1848,  (Pamphlet  Acts,  p.  95,)  repeals  the  Act  of  1845, 
(Pamphlet  Acts,  p.  62,)  in  reference  to  motions  against  officers  for 
failing  to  return  executions,  and  three  days  notice  of  the  motion 
must  now  be  given  before  judgment  can  be  rendered  against  the 
ofitcers  for  such  default. --//uggms  e<  a/,  v.  Powell,  129 

.5.  The  Act  of  1848  authorizes  a  judgment  against  an  officer  for  failing 
to  return  an  execution,  of  only  twenty  per  cent,  on  the  amount  of 
the  execution.  iti. 

♦>.  An  execution  which  is  issued  by  a  Justice  of  the  Peace,  after  the 
lapse  of  ten  years  from  the  issuance  of  the  last  previous  execution, 
is  not  sufficiently  regular  to  authorize  a  sale  of  the  land  on  which 
it  may  be  levied  for  want  of  personal  property.— £ro«»i  v.  Higgiu- 
hottom,  iise  i(c.  207 

7.  Parol  evidence  is  iuadmis.sible  to  prove  an  execution,  unless  it.s 
loss  or  destruction  is  first  proved,  or  its  absence  accounted  lor,  or  a 
transcript  of  the  record  containing  it  produced. — Smelser  v.Z>m//c,  245 

5.  Husband  and  wife  conveyed  certain  personal  property  to  a  trustee, 
liu  trust  for  themselvee  during  their  joint  lives,  and  theu  for  the  snr- 
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vivor  of  them  during  his  or  her  life,  after  the  death  of  the  survivor 
for  L.  during  his  life,  and  then  for  his  next  of  kin.  The  husband  af^ 
terwards  conveyed  his  entire  interest  in  the  property  to  L.,  who  af' 
terwards  conveyed  his  entire  interest  to  the  trustee,  "to  and  for  th« 
only  use  and  Vjenefit"  of  the  wife — Held, 

That  the  husband  had  no  such  interest  in  the  property,  as  could  be 
sold  under  execution  against  him. — Cuthbert  v.  Wolfe,  374 

5.  The  Circuit  Court  has  jurisdiction  to  render  judgment  under  the  act 
of  1840,  against  an  officer  for  a  failure  to  return  an  execution  to  the 
Supreme  Court,  although  the  amount  of  the  judgment  may  be  less 
than  fifty  doWars.—Huggins  v.  Bnll,  Clerk,  ^c.  587 

10.  An  equitable  title  to  land  cannot  be  sold  under  execution  at  law, 
but  resort  must  be  had  to  a  court  of  eqn\iy.— Wilson  v.  Beard,      629 

11.  The  interest  of  the  mortgagor,  while  in  possession  of  the  property 
before  the  law  duy  has  arrived,  is  subject  to  levy;  but  when  the 
mortgagee  becomes  entitled  to  the  possession,  upon  default  being 
made,  he  may  claim  the  property,  and  terminate  the  sheriff's  pos- 
session.— Fontaine  If  Dent  v.  Beers  ^  Smith,  723 

<2.  But  if  the  mortgagor  discharges  the  hen  by  paying  the  mortgage 
debt  before  the  trial  of  the  claim  suit,  the  assertion  of  his  intervening 
claim  by  the  mortgagee  cannot  prevent  a  condemnation  of  the  pro- 
perty, lb. 

J 3.  When  the  mortgagor  of  personal  property  remains  in  the  actual 
possession  of  the  property  before  the  law  day,  his  entire  interest  therein, 
consisting  of  the  usufruct  of  the  property  until  the  law  day  and  the 
equity  of  redemption,  may  be  sold  under  execution  at  law  against 
hinj. — Harbinson  et  als  v.  Harrell  et  als.  753 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  administrator  who  has  paid  money  through  mistake,  to  the  ad- 
ministrator de  bonis  non  who  succeeds  him,  cannot  recover  it  in  as- 
.sumpsit  from  a  successive  administrator  de  boms  iion. —  Weeks  v. 
Lave,  adm^r,  25 

2.  When  x\\e  testator  is  bound  to  protect  his  executor,  or  administrator, 
from  all  liability  on  a  note,  the  executor,  or  administrator  will  be 
allowed  to  retain,  out  of  the  assets  which  come  into  his  hands,  the 
amount  which  he  has  paid  on  the  note. — Milam,  adin'r,  v.  Ragland,  85 

'J.  When  a  testator  a  short  time  before  his  death,  in  the  presence  of  his 
executor,  or  administrator,  hands  money  to  a  third  person  to  be  ta- 
ken care  of,  and  at  his  death  there  is  no  money  on  haiul,  it  is  the 
duty  of  the  executor  or  administrator  to  show  what  has  become  of 
it,  and  in  the  absence  of  any  explanation  on  his  part,  he  will  be 
charged  with  the  amount,  on  final  settlement.  lb, 

4.  An  administrator  is  chargeable  on  final  settlement  with  money  re- 
ceived by  him  after  his  removal  from  office,  from  an  attorney  who 
had  collected  it  en  debts  of  the  estate,  which  had  been  placed  in  his 
hands  for  collection  by  the  administrator  before  his  removal. — Sloan 
V.  McKinnfy,  admW,  11^ 

."i.  Wheu  au  administrator  acquires  real  estates  by  purchase  from  iho 
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heirs  of  his  intestate,  it  cannot  be  regarded  io  a  court  of  law  as  as-- 
sets  in  his  hands. — Coster  v.  Urack,  adm'r,  210 

6.  A  decree  of  the  Orphans"  Court  against  an  administrator,  in  favor 
of  the  distributees,  is  conclusive  on  him  and  his  securities,  and  ii 
cannot  be  impeached  on  the  ground  that  the  parties  in  whose  favor 
the  decree  was  rendered,  are  not  distributees. — Lamkin  et  al.  v. 
Heyer  et  al.  228 

7.  When  a  plaintiff  styles  himself  executor  or  administrator,  and  de- 
clares on  a  note  payable  to  himself  in  that  capacity,  but  the  declara- 
tion does  not  aver  that  the  note  is  assets  of  the  estate,  the  words 
executor,  &c.,  are  a  mere  descriptio  personce,  and  on  the  death  of  the 
plaintiff  the  suit  is  properly  revived  in  the  name  of  his  personal 
representative. — Arrington  v.  Hair,  adm'r,  243 

8.  Guardians,  executors  and  administrators,  who  enter  into  a  joint 
bond  for  the  faithful  performance  of  their  duties,  are  liable  for  the 
acts  and  defaults  of  each  other,  urdess  the  bond  itself  shows,  that  they 
did  not  intend  to  become  bound  for  each  other's  defaults. — WiUiamx 
&  Wife  V.  Harrison,  Gtiard'n,  &c.  277 

9.  Prior  to  the  Act  of  1846  a  suit  might  be  maintained  by  the  distribu- 
tees of  an  estate  against  the  executor  after  his  removal  from  office, 
to  make  him  account  for  the  assets  that  had  come  to  his  hands. — 
Crould  v.  Hayes  et  als.  43* 

io.  Reasonable  compensation  will  not  be  refused  to  executors  and  ad- 
ministrators, except  in  cases  of  wilful  default  or  gross  negligence,  by 
which  loss  to  the  estate  has  been  occasioned. — lb.  439 

11.  When  a  testator  directs  his  estate  to  be  kept  together  for  distribu- 
tion at  a  future  period,  the  executor,  if  his  conduct  entitles  him  to 
any  compensation,  has  a  right  to  insist  upon  annual  compensation, 
under  the  Act  of  1841,  (Clay's  Digest,  228,  J  3&,)  instead  of  commis- 
sions on  the  amount  of  receipts  and  disbursements;  and  in  ascer- 
taining that  compensation  regard  must  be  had  "to  the  amount  of 
labor  performed,  the  responsibility  involved,  and  the  value  of  the 
estate/'  lb. 

12.  But  for  ser<rices  performed  previously  to  the  passage  of  the  act  of 
1841,  an  executor's  compensation  must  be  determined  by  the  then 
existing  law.  lb. 

13.  The  mere  failure  to  make  annual  returns  will  not  deprive  an  exe- 
cutor of  his  right  to  compensation,  when  he  has  not  been  guilty  oi 
any  gross  neglect  of  duty.  lb. 

14.  The  statutes  of  this  State  have  changed  the  common  iaw  with  re- 
spect to  the  rights  of  executors,  and  an  executor  here  is  not  entitled 
to  exercise  any  power  as  such,  until  he  has  been  duly  qualified  in  the 
manner  pointed  out  by  the  statnte9.-C?ardn«-  et  al.  v.  Gantt  et  al.    666 

15.  Hence,  if  an  executor  assents  to  a  legacy  before  letters  testamen- 
tary have  issued  to  him,  his  assent  will  not  pass  the  legal  title,  nor 
bind  the  estate  which  he  represents*  '  J&> 

FORFEITURE. 
See  Corporations,  1,  2,  3,  4, 
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FRAUDS,  STATUTE  OF. 

J.  A  promise  made  by  the  surety  on  a  replevy  bond,  executed  for  the 
forthcoming  of  property  levied  on  under  attachment,  to  the  plaintiff 
in  attachment,  that  if  he  will  dismiss  the  suit,  he.  the  surety,  will 
pay  the  debt,  is  an  original  undertaking,  and  is  not  within  the  statute 
of  frauds. — Blount  v.  Hawkins,  100 

2.  The  statute  of  frauds  in  this  State  does  not  apply  to  property  brought 
into  the  State  by  a  tenant  for  life  holding  under  a  deed  or  will  execu- 
ted beyond  the  State,  although  the  tenant  for  life  and  the  remainder- 
men resided  m  this  State  at  the  time  of  the  execution  of  the  deed, 

■  or  probate  of  the  will,  and  continue  to  reside  here. —  Turner  v.  Fen- 
ner  el  als.,  355 

3.  A  conrt  of  equity  will  decree  the  speeific  execution  of  a  parol  agree- 
ment to  sell  or  convey  land,  notwithstanding  the  statute  of  frauds, 
when  there  has  been  such  a  part  performance  of  the  agreement  that 
to  refuse  it  would  work  a  fraud  on  the  party  seeking  its  specific  ex- 
ecution.— Brewer  v.  Brewer  8i  Logan,  481 

4.  A  vendee  who  has  obtained  the  possession  of  land  under  a  parol 
contract  and  in  pursuance  of  its  terms,  and  has  paid  the  entire  pur- 
chase money,  is  entitled  in  a  court  of  equity  to  a  specific  execution 
of  the  oontmct.--ii.  482 

5.  T.,  being  in  possession  of  a  quarter  section  of  land  to  which  he  had 
a  pre-emption  right,  agreed  by  parol  with  G.  that  G.  should  pay  the 
whole  of  the  entrance  money  to  the  government,  and  in  considera- 
tion thereof  should  have  one-half  of  the  laud.  G.  paid  the  entrance 
money  accordingly,  and  took  a  patent  in  his  own  name.  Held — 
That  these  facts  were  tantamount  to  the  payment  of  the  purchase 
money,  and  entitled  T.  to  a  specific  execution  of  the  contract,      lb. 

GAMING. 

See  Criminal  Law,  13,  14,  16,  26,  27. 

GARNISHMENT. 

1.  When  a  garnishee  comes  ii^to  a  coujt  of  chancery  to  be  relieved 
against  a  judgment  at  law,  which  has  been  rendered  against  him  by 
default,  he  should  show  by  his  bill,  not  only  that  he  is  not  indebted 
10  the  defendant  in  attachment,  but  also  that  he  has  no  effects  in  his 
hands  belonging  lo  said  detendant. — Hair  Sf  Labuzan  v.  Lowe,        224 

2.  When  a  judgment  has  been  rendered  by  default  against  a  garnishee, 
a«d  the  evidence  clearly  shows  that  the  failure  to  defend  at  law  is- 
attributable  to  his  owu  neglect,  he  cannot  be  relieved  in  equity 
against  the  judgment.  lb. 

S.  A  judgment  final  agairvst  a  garnishee  who  has  not  answered,  and 
against  whom  no  judgment  nisi  has  previously  been  taken,  though 
irregular  and  erroneous,  is  not  void,  and  is  admissible  evidence  for 
the  garnishee  in  a  subsequent  action  against  him  instituted  in  the 
name  of  the  defendant  in  attachment  for  the  use  of  a  third  person  tcj 
whom  the  debt  was  assigned  after  the  rendition  of  the  judgment.— 
Vildersleve  v.  Caraway,  use,  &c.,  ^  24Q 
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4.  When  suit  is  brought  on  a  promissory  note,  in  the  name  of  the 
payee  for  the  use  of  his  assignee  against  the  maker,  the  latter  cannot 
defend  himseit  by  showing  that  before  the  assignment  of  the  note 
sued  on,  he  was  surety  for  the  payee  on  a  note  to  the  Bank,  that  the 
payee  became  and  continued  to  be  insolvent,  and  that  afterwards  on 
account  of  the  payee's  insolvency,  he  had  been  compelled  to  pay 
the  Bank  debt,  unless  he  also  shows  that  such  payment  was  made 
before  the  transfer  of  the  note  sued  on,  and  notice  thereof.  lb. 

GUARDIAN  AND  WARD. 

1 .  A  final  settlement  made  by  a  guardian  with  the  Orphans'  Court,  int 
which  a  balance  is  found  to  be  due  from  him  to  his  ward,  is  evi' 
deuce  against  him  of  a  debt  for  the  amount  of  tliat  balance  due  front 
him  to  his  ward,  although  as  a  indgment,  the  settlement  would  be 
considered  void,  because  not  rendered  in  favor  of  any  one,  and  no 
execution  could  issue  upon  it. — Hughes  v.  Mitchell,  268 

a,  A  guardian  who  has  notice  of  a  debt  due  to  his  ward,  and  makes 
no  attempt  to  collect  it,  is  chargeable  on  final  settlement  with  the 
amount  of  the  debt,  if  it  is  lost  through  his  negligence.  lb. 

3  When  property  of  the  guardian  is  sold  under  execution  issued  on  a 
final  decree  rendered  against  him  by  the  Orphans'  Court,  and  the 
sale  is  afterwards  set  aside,  and  the  execution  quashed  on  account 
of  the  reversal  of  the  decree  by  the  Supreme  Court,  the  guardian  i? 
not  entitled  on  another  final  settlement,  to  a  credit  for  the  amount 
for  which  the  property  sold,  or  any  part  thereof.  The  title  to  the 
property,  if  ever  divested  at  all,  being  restored  to  him  when  the  sale 
is  set  aside,  the  presumption  arises  in  the  absence  of  all  proof  to  the 
contrary,  that  he  has  regained  the  possession  of  it,  or  at  least  that 
its  value  has  not  been  lo.st  to  him.  lb. 

4.  W' hen  a  guardian  is  charged  with  a  particular  sum  which  has  been 
litigated,  he  is  also  properly  chargeable  with  the  costs  attending  the 
litigation  of  it.  lb. 

ft.  Guardians,  executors  and  administrators,  who  enter  into  a  joint 
bond  for  the  faithful  perforniatice  of  their  duties,  are  liable  for  thtr 
acts  and  defaults  of  each  other,  unless  the  bond  itself  shows,  thai 
they  did  not  intend  to  become  bound  for  each  others  defauhs.' — 
WiUiams  &  Wife  v.  Harrison,  Guardian,  &c.,  277 

$.  The  Orphans'  Court  has  jurisdiction  to  compel  guardians  who  have 
given  a  joint  bond  to  account  for  each  other's  defaults.  lb, 

7.  It  seems,  that  the  Orphans'  Court  may  render  a  joint  decree  against 
joint  executors,  administrators  or  guardians,  when  they  are  jointly 
liable  for  the  acts  of  each  other.  lb. 

8.  When  guardians  have  given  a  joint  bond,  and  one  of  them  dies  in-- 
solvent,  the  surviving  guardian  may  be  directly  charged  in  the  Or^ 
phans'  Court,  not  only  with  his  own  defaults,  but  also  with  those 
of  the  deceased  guardian.  lb, 

9.  When  two  guar.lians  have  given  a  joint  bond,  one  is  not  liable  for . 
a  default  committed  by  the  other,  while  sole  guardian,  before  the 
execution  of  their  joint  bond.  Ibi 
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10.  When  money  is  shown  to  have  come  to  thehafndsof  a  gaardian  at 
a  particular  time,  and  there  is  no  evidence  whatever  that  a-ny  dispo- 
sition had  been  made  of  it,  it  is  the  province  of  the  jury  to  decide 
whether  it  continued  in  her  possession  until  a  particular  time  after-- 
wards.  lb. 

11.  But  when  a  guardian  is  shown  to  have  received  money  at  a  cer- 
tain time,  and  there  is  also  evidence  tending  to  show  that  she  had 
used  it  prior  to  a  certain  subsequent  time,  the  presumption  that  it 
continued  in  her  possession  until  such  subsequent  time  cannot  be 
drawn,  either  by  the  court,  or  by  the  jury,  for  the  purpose  of  charging 
a  surety  with  it.  Jb. 

12.  A  guardian,  who  has  acted  as  such  for  only  seven  months,  will  noC 
be  charged  with  the  amount  of  a  debt  due  from  a  preceding  guardian, - 
on  the  ground  of  neglecft  in  not  having  collected  it,  when  it  is  shown 
that  the  sureties  of  the  former  guar  Jian,  who  are  bound  for  it,  are 
entirely  solvent.  lb. 

13.  A  petition  filed  by  a  ward  against  his  guardian's  administrator,  ask- 
ing a  settlement  of  his  guardianship  account",  is  demurrable,  when 
it  sh')ws  on  its  face  that  the  guardian's  estate  has  previously  been 
settled  as  an  insolvent  estate. — Patterson  v.  Leachman,  74.> 

HABEAS  CORPUS. 
See  Bail. 

HUSBAND  AND  WIFE. 

1.  A  Joint  Resolution  of  the  General  Assembly  of  the  State,  by  which? 
a  married  woman  is  authorized  "  to  take,  receive  and  hold,^  by  gift ^ 
purchase  or  inheritance,  any  property,  real  or  personal,  free  from 
the  molestation,  hindrance  or  authority  of  her  husband,  and  free 
from  any  liability  to  pay  his  debts  or  contracts,  and  the  same  to  dis- 
j)Ose  of,  by  will,  gift  or  sale,  in  the  same  manner  as  if  she  were  a 
feme  sole^''  does  not  subject  her  to  be  sued  at  law,  upon  any  contract 
entered  into  for  the  purchase  of  property. — Hatton  v.  Weir,  127 

2.  It  seemi  that  the  remedy  of  her  creditor  is  by  bill  in  equity,  to  sub- 
ject her  separate  estate  to  the  payment  of  bis  debt.  li. 

'.i.  Thelan's  of  the  State  in  vfhich  a  marriage  is  celebrated  govern  the 
rights  of  each  party  to  the  property  of  the  other,  and  their  subse-' 
quent  removal  to  another  State  only  affects  the  property  afterwards 
acquired. — Dossetal.v.  Campbell^  590- 

4.  Therefore,  when  a  marriage  was  celebrated  in  Texas, by  thelaws  of 
which  the  husband  acquires  no  interest  in  his  wife's  property  by 
the  marriage,  the  subsequent  removal  of  the  parties  with  their  prop^ ' 
orty  to  this  State  does  not  subject  the  wife's  property  to  the  hus- 
band's debts.  lb 

^.  A.  feme  covert  cannot  sue  at  law  by  her  next  friend. — Jordan  v.Gray,6\fi 

*t.  When  a  declaration  discloses  that  a  sole  plaintiff  is  a  feme  covert,  a  ' 
demurrer  will  lie  to  it.  lb 

7.  The  Act  of  1848,  (Pamphlet  Acts,  63,}  »  securing  to  married  Wdthea 
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their  separate  estates,"  &c,  does  not  affect  the  husband's  right  to 
reduce  to  possession  his  wife's  choses  in  action,  which  vested  in  him 
on  his  marriage  prior  to  the  passage  of  the  act. — Kidd  v.  Monta- 
gue, 619 

S.  A  decree  of  the  Orphans'  Court  in  favor  of  husband  and  wife  for 
the  wife's  distributive  share  of  an  estate,  cannot  be  amended  at  a 
subsequent  term  nunc  pro  tunc,  in  favor  of  husband  and  wife  for  the 
separate  use  of  the  wife,  wlien  the.recard  does  not  disclose  the  name 
of  the  wife,  and  show  that  herinterest  in  the  estate  accrued  after  the 
passage  of  the  Act  of  1848.  lb. 

.?.  To  charge  the  hu«band,  under  tlie  act  of  1846,  with  the  debts  of  his 
wife  contracted  dum  sola,  it  must  be  shown  that  he  has  received  pro^ 
perty  in  right  of  his  wife  before  the  commencement  of  the  suit:  and 
ji  recovery  can  only  be  had  against  him  to  the  amount  of  the  pro- 
perty so  received  before  ihe  commencement  of  tlie  suit. — Curry  & 
Grace  v.  Skrader  &  Wife,  831 

IQ.  What  is  the  creditor's  remedy  to  obtain  a  judicial  recognition  of  his 
tlebt  contracted  by  the  wife  dum  sola,  when  the  husband  has  not  re- 
ceived any  property  in  right  of  iiis  wife — Quere  ?  Jb. 

INDICTMENT. 

,1 .  When  it  is  alleged  in  the  commencement  of  an  indictment  that  "  the 
grand  jurors  for  the  State  of  Alabama  upon  their  oaths  present,"  &c. 
and  the  name  of  the  proper  county  is  stated  in  the  caption,  the  pro- 
ceedings are  sufficiently  certain,  although  it  is  not  averred  in  the  iu- 
.tlictmtnt  that  such  grand  jurors  were  stjlected,  empannelled,  sworn 
and  charged  to  inquire  for  the  body  of  the  county. — Morgan  v.  The 
State,  '  556 

•2.  An  objection  to  the  formation  of  the  grand  jury  cannot  be  raised  for 
the  first  time  in  the  appellate  court.  lb. 

:i.  The  addition  of  the  county  of  the  defendant's  residence  is  mere  mat- 
ter of  form,  and  the  failure  to  aver  it  does  not  affect  the  validity  of 
an  indictrrient.  lb. 

A.  An  indictment  for  selling  spirituous  liquors  to  a  slave,  which  al- 
leges that  the  defendant  sold  "to  one  Henry,  a  slave,  the  property 
of  oue  M.  H..  a  certain  commodity,  to-wit,  one  gallon  of  whiskey., 
Avithout  the  consent  of  the  master,  owner  or  overseer  of  said  slave, 
cither  verbally  or  in  writing,  expressing  the  article  permitted  to  he 
i?old,  being  first  had  and  obtained,"  is  good  under  the  Act  of  1850, 
(Pamphlet  Acts,  1849-50,  p.  49.)— Lmdsai/  v.  Tke  State,  56Q 

I).  An  indictment  for  selling  whiskey  to  a  slave  cannot  be  supported  by 
proof  of  the  sale  of  any  other  kind  of  liquor,  althou;j!i  the  liquor 
specified  is  laid  under  a  videlicet.  lb. 

,<>.  An  indictment  under  the  fifth  section  of  the  act  of  1850.  (Pamphlet 
Acts,  p.  11.)  fqr  keeping  a  hotel  without  licetjse.,  which  alleges  that 
the  defendant  "did  keep,"  &c.,  is  demurrable.  It  should  allege  that  he 
'•  was  engaged  in  the  business  of  keeping,"  &c. — Pettibone  v.  State,.586 
Jiee  C9.iiii!ith  Law. 
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INSOLVENT  ESTATES. 

1.  When  the  settlement  of  an  insolvent  estate  is  pending  in  the  Chan- 
cery Conrt,  and  a  final  decree  has  been  rendered  in  favor  of  the  cred- 

.  itors  against  the  administrators,  and  a  balance  is  found  in  the  hands 
of  the  administrators  after  satisfying  all  claims  against  the  estate,  a 
distribntee  of  the  estate  may  propound  his  interest  to  the  court  by. 
petition,  praying  to  be  made  a  party  to  the  cause,  and  for  a  decree 
against  the  administrators  in  his  favor,  for  his  distributive  share  of 
the  balance  in  their  hands  to  be  distributed. — Purdom  ^  McBroom, 
Adm'r&i  v.  McBroom,  110 

2.  But  it  is  erroneous  to  render  a  final  decree,  in  such  a  case,  in  favor 
of  a  distribntee,  against  the  administrators,  without  giving  them  no- 
tice of  the  filing  of  the  petition,  and  thus  allowing  them  an  oppor- 
tunity to  contest  the  petitioner's  claim. ---16.  Ill 

3.  When  the  record  of  the  Orphans'  Court  contains  no  report  or  de- 
cree of  insolvency,  a  mere  recital  in  the  order  of  publication  against 
creditors,  that  the  estate  had  therefore  been  reported  and  declared 
insolvent,  does  not  give  the  court  of  chancery,  to  which  the  cause 
has  been  transferred,  jurisdiction  to  proceed  to  a  settlement  of  the 
estate  as  an  insolvent  estate. — McBroom's  Adnirs.  v.  McBromrCs  Cred- 
itors, 173 

4.  Whether  a  partnership  creditor  can  participate  in  the  administration 
of  an  insolvent  estate,  when  the  surviving  partners  are  solvent, 
Quf.reI — Emanuel  V.  Bird,  Adni'r.,  597 

5.  When  a  claim  against  an  insolvent  estate  has  been  rejected  by  the 
Judge  of  the  Orphans'  Court,  the  claim  cannot  be  re-investigated  by 
the  succeeding  Judge  of  Probate,  if  any  of  the  creditors  object. — 
Saltmarsk  v.  Bird,  Adnir.,  665 

6.  The  refusal  of  a  Judge  of  Probate  to  admit  a  person  claiming  to  be 
a  creditor  of  an  insolvent  estate,  to  renew  the  litigation  after  a  final 
judgment  rejecting  his  claim,  is  not  sush  a  judgment  as  will  author- 
ize a  writ  of  error.  lb. 

7.  A  petition  filed  by  a  ward  against  his  guardian's  administrator,  ask-. 
.  ing  a  settlement  of  liis  guardianship  account*,  is  demurrable,  when 

it  shows  on  its  face  that  the  guardian's  estate  has  previously  been 
settled  as  an  insolvent  estate. — Patterson  v.  Leachman,  745 

See  Partxershii',  1,  4,  o. 

INTEREST. 

1.  Wlien  a  bill  is  filed  by  the  creditors  of  a  rail  road  company  against 
its  debtors,  for  the  purpose  of  subjecting  the  money  in  their  hands  to 
the  payment  of  the  debts  due  the  complainants,  and  such  debtors  do 
not  offer  to  bring  the  money  into  court,  but  engage  in  a  protracted 
litigation  respecting  it,  and  insist  upon  their  right  to  retain  it,  both  as 
against  the  complainants  and  the  company,  they  are  properly  ciiargc- 
able  with  interest  upon  the  balance  found  to  be  due  from  them  to 
the  company. — Godwin  et  uls.  v.  McGehee  et  ah.,  46.S 

'-;.  In  general,  a  court  will  not  decree  interest  on  a  balance  unless  it  is 
specially  asked  for  in  the  bill,  but  this  rule  applies  only  to  interest 
due  at  the  time  the  bill  is  filed.     When  the  interest  accrues  subsc- 
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INTEREST— CONTINUED. 
qi;ently,  it  is  the  practice  of  the  court,  upon  further  directioris,  to  or-' 
der  that  the  interest  be  computed,  although  there  is  no  prayer  in  the" 
bill  to  that  effect.  lb. 

JUDGMENTS  AND  DECREES. 

1.  An  order  setting  aside  a  judgment  and  granting  a  new  trial,  "upon 
the  payment  of  all  costs,"  does  not  vacate  the  judgment;  and  if  the 
costs  are  not  paid,  a  subsequent  judgment,  "that  tlie  order  is  there-" 
fore  discharged  and  the  plaintiff  permitted  to  proceed  upon  the  pre- 
vious judgment  as  if  no  such  order  had  been  made,"  merely  give.s 
the  previous  judgment  its  full  effect. —  Willis^  Co.  v.  T/ie  Planters'' 
§r  Mtrchants'  Bank  of  Mobile,-  141' 

2.  Judgments  rendered  in  the  Circuit  Court  of  the  United  States  create 
a  lieu  on  the  lauds  of  the  defendant  within  this  State,  co-extensive 
with  the  lien  of  judgments  rendered  in  the  State  Courts. — Pollard  v. 
Cock?,  188^ 

3.  A  decree  of  the  Orphans'  Court  whichdoes  not  designate  the  person 
or  persons,  in  whose  favor  it  is  rendered,  is  void  for  uncertainty. — 
Turner,  AdrrCr.  v.  Dupree's  Adm'r.,  198 

4.  A  decree  of  the  Orphans'  Court  against  an  administrator,  in  favor 
of  the  distributees,  is  conclusive  on  him- and  his  securities,  and  it 
cannot  be  impeached  on  the  ground  that  the  parties  in  whose  favor 
the  decree  was  rendered,  are  not  distributees. — Lamkin  et  al.  v. 
Heyer  et  al.  228 

5.  A  final  settlement  made  by  a  guardian' with  the  Orphans' Court,  in 
which  a  balance  is  found  to  he  due  from  him  to'  his  ward,  is  evi- 
dence against  him  of  a  debt  for  the  amount  of  that  balance  due  from 
him  to  his  ward,  although  as  a  judgment,  the  settlement  would  be 
considered  void,  because  not  rendered  in  favor  of  any  one,  and  no 
execution  could  issue  upon  \t.— Hughes  v.  Mitchell,  268 

6.  A  record  can  only  be  amended  by  some  matter  of  record. — Metcalf 
V.  Metcalf,  319 

7.  A  memorandum  in  the  hand  writing  of  th6'Ji:dge  of  Probate  on  the 
trial  docket  of  his  court,  in  the  following  words,  viz  :  "J.  M.  heir  of 
A.  M.  V.  Administrators;  Ordered  to  appoint  Auditors,  (naming 
them;  Ordered  that  they  report  instavter;  Auditors  report  in  admin- 
istrators hands,  §469  82," — is  insufficient  to  authorize  the  court  to 
render  a  decree  mmcpj'oiunc  at  a  subsequent  term,  against  the  ad- 
ministrators in  favor  of  J.  M.  for  the  amount  thus  ascertained.      lb. 

8.  A  decree  of  the  Orphans' Court,  in  favor  of  husband  and  wife  for 
the  wife's  distributive  share  of  an  estate,  cannot  be  amended  at  a 
subsequent  term  jiuncpo  iuTJc,  in  favor  of  husband  and  wife  for  the 
separate  use  of  the  wife,  when  the  record  does  not  disclose  the 
name  of  the  wife,  and  show  that  her  interest  in  the  estate  accrued 
after  the  passage  of  the  Act  of  1848. — Kidd  v.  Montague,  €19' 

9.  A  judgment  cannot  be  amended  nunc  pro  tunc,  at  a  subsequent  term, 
unless  there  is  some  matter  of  record  to  amend  by.— Saltmarsh  v. 

Bird,    Adm'r,  665- 

l<j.-  "Jhe  refusal  of  a  Judge  of  Probate  toadmit  a  person  claiming  to  be 
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JUDGMENTS  AND  DECREES— continued. 
a  creditor  of  an  insolvent  estate,  to  renew  the  litigation  after  a  final 
judgment  rejecting  his  claim,  is  not  such  a  judgment  as  will  author- 
ize a  writ  of  error.  Jb. 

11.  In  an  admiralty  proceeding  by  libel  against  a  steamboat,  after  the 
vessel  has  been  sold  under  an  oi"der  of  court,  and  the  proceeds  of  the 
sale  brought  into  court  for  distribution,  the  refusal  of  the  court  to 
order  the  proceeds  to  be  paid  to  the  claimant  of  the  boat  is  not  such 
a  final  judgment  as  will  authorize  an  appeal  or  writ  of  error. — Slew- 
art  George  v.  Saunders  et  ah.  744 

JURISDICTION. 

1.  Consent  of  parties  cannot  confer  jurisdiction,  when  the  law  ex- 
cludes it. —  Winn  V .  Freele,  t  171 

2.  TheOi'phans'  Court  has  jurisdiction  to  comptel  guardians  who  hiive 
given  a  joint  bond  to  account  for  each  other's  defaults. —  Williams  & 
Wife  V.  Harrison,  Gunrditm,  ^c,       '  "277 

3.  When  two  courts  have  Concurrent  jurisdiction,  that  which  first  takes 
cognizance  of  a  cause  has  a  right  to  retain  it,  to  the  exclusion  of  the 
other. — Goidd  v.  Hayes  et  ai,  438" 

4.  The  jurisdiction  of  the  superior  courts  cannot  be  taken  away  by 
mere  implication. — The  Stale  v.  Modrg  ^'  Ligon,  ■   514" 

5.  The  Circuit  Court  has  jurisdiction  to" render  judgment  under  the  act 
of  1840,  against  an  officer  for  a  failure  to  return  an  execution  to  thd' 
Supreme  Court,  although  the  amount  of  the  judgment  may  be  less 
than  fifty  dollars. — Huggins  V.  Ball,  Clerk,  ^c.  587 

JUSTICES  OF  THE  PEACE. 

See  Appeals  from  Justices  and  CERTioRARr. 

LEASE. 

f .  In  an  action  on  a  lease  for  years  to  recover  the  rent  thereby  reserved' 
it  is  not  necessary  to  aver  in  the  declaration  that  the  defendant  en^" 
tered  upon  or  took  possession  of  the  premises. — Douglass  If  Easton  v. 
The  Branch  Bank  at  Mobile,  659 

ii.  A  stranger  6annotsue  upon  a  deed  which  only  contains  covenants 
between  the  parties,  although  it  may  contain  ah  express  covenant 
for  his  benefit.  lb. 

3.  The  Bank  mtiy  sue  in  its  pwn  name  oh  a  lease  of  its  real  estate, 
•when  by  the  terms  of  the  lease  the  rent  is  reserved  to  it,  although 
the  demise  is  in  the  ularne  of  the  assistant  commissioner.  lb. 

LEX  LOCI. 

J.  Tiie  law  of  the  owner's  domicil  must  in  all  cases  determine  tWval-' 
itlity  of  every  transfer  or  other  disposition  of  personal  pro\)eriy  by 
the  owner,  whether  it  be  inter  vivos  or  post  mortem,  miiCss  there  is 
some  positive  or  customary  law  of  the  country  whbre  it  is  situate 
l>roviding  for  special  cases,  or  from  the  nature  of  the  particular  pro- 
perty it  has  a  necessarily  implied  locality.-- lurnfr  v.  Fenner  et  als.  355 

2,  Tiic  law  of  the  place  of  the  parties'  actual' domicil  must  govern  liv 
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LEX   LOCI— CONTINUED. 

all  questions  of  divorce,  without  regard  to  the  law  of  the  place  wbertf 
the  marriage  was  celebrated.— //rfrr/sou  v.  Harrison  et  uls.  499 

3.  A  decree  of  divorce  regularly  remlered  by  the  proper  tribunal  in  this 
State  is  not  invalid  because  the  laws  of  the  State  in  which  the  mar- 
riage was  celebrated  do  not  allow  a  divorce  a  vinculo  matrimonii,    lb. 

4.  The  laws  of  the  State  in  which  a  marriage  is  celebrated  govern  the 
rights  of  each  parry  to  the  property  of  the  other,  and  their  subse- 
quent removal  to  another  State  only  affects  property  afterwards  ac- 
quired.— Doss  et  al.  v.  Campbell,  590 

5.  Therefore,  where  a  marriage  was  celebrated  in  Texas,  by  the  laws 
of  which  the  husband  acquires  no  interest  in  his  wife's  property  by 
the  marriage,  the  subsequeni  removal  of  the  parties  with  their  pro- 
perty to  this  State  does  uol  subject  the  wife's  property  :o  the  hus- 
band's debts.  lb. 

LIBEL. 

See  CouNTi!  Treasurer,  1.  |p 

LIMITATIONS,  STATUTE  OF. 

1.  A  general  admission  of  unsettled  matters  of  account  is  not  sufficient 
to  take  any  particular  account  out  of  the  statute  of  limitation,  unless 
it  is  shown  that  the  adnussic^  was  made  in  reference  to  it. — Boxlei^ 
V.  Gaijle,  151 

IIALICIOUS  PROSECUTION. 

J.  R  and  L.  were  arrested  under  a  warrant  issued  by  a  justice  of  the 
peace,  charging  them  with  having  unlawfully  taken  the  prosecu- 
tor's daughter  from  his  premises,  and  detaining  her  against  her  will 
and  consent,  with  intent  to  carry  her  out  of  the  State.  After  the 
termination  of  the  prosecution,  R.  brought  an  action  against  the  pro- 
secutor for  a  malicious  prosecution.  To  rebut  the  presumption  of 
malice,  the  defendant  proved  his  own  declarations,  made  after  the 
abductiou  of  his  daughter,  but  before  the  issuance  of  the  warrant, 
expressing  his  willingness  that  L.  might  marry  his  daughter.  It  was 
field, 

1.  That  the  plaintiff  might  prove  that  these  declarations  were  com- 
municated to  L..  although  the  defendant  was  not  present  when 
the  communication  was  matte. 

2.  That  the  plaintiff  might  also  prove,  that  L.  did  not  detain  the 
young  lady  against  her  will  and  consent. 

3.  That  the  plaintifT  might  also  prove,  that  at  the  time  of  the  institu- 
tion of  the  prosecution,  the  defendant  enlertained  unfriendly  feel- 
ings towards  the  family  of  which  the  plaintiff  was  a  member. — 
Long  V.  Rodgers,  321 

2.  To  sustain  an  action  for  a  malicious  prosecution,  there  must  be 
malice  as  well  as  a  want  of  probable  cause. — lb.  3-22 

3.  There  tnay  be  facts  and  circumstances  which  do  not  amount  to  pro- 
bable cause,  but  which,  benig  evidence  of  a  wan;  of  malice,  may 
justify  the  acquittal  of  the  defendant  upon  the  ground  that  there  wa* 
an  entire  absence  of  malice.  1^. 
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MALICIOUS  PROSECUTION—CONTINUED.  ~~' 

4.  So  on  the  other  hand,  an  entire  absence  of  actnal  malice  may  con- 
sist with  the  absence  of  every  reasonable  proutid  for  a  belief  of  the 
party's  guilt :  still,  in  snch  case  the  law  implies  malice,  because  there 
is  no  proof  to  extenuate  the  prosecutor's  act  which  has  been  rashly 
and  indiscreetly  done.  lo. 

o.  Although  the  defendant  honestly  believed  that  the  plaintiff  was 
guilty  of  the  offence  charged,  and  acted  upon  snch  honest  convic- 
tion, yet  if  there  was  a  want  of  probable  cause,  such  belief  would 
not  excuse  him,  unless  it  was  founded  on  iacts  and  circumstances 
which  would  create  such  a  belief  in  the  minds  of  honest  and  rea- 
sonable men.  Ih. 

6.  If  no  probable  cause  in  fact  existed,  and  the  defendant  failed  to  use 
such  precaution  as  a  prudent  man  would  use  to  ascertain  that  fact, 
although  he  acted  entirely  witliout  malice,  yet  in  such  case  malice 
will  be  inferred  from  the  want  of  probable  cause.  Ih. 

7.  In  an  action  on  the  case  for  a  malicious  prosecution,  the  judgment 
of  the  justice  ordering  the  commitment  of  the  plaintiff  is  evidence, 
and  in  the  absence  of  countervailing  proof,  sufficient  evidence  of 
the  existence  of  probable  cause,  but  the  plaintiff  is  not  thereby  con- 
cluded from  introducing  proof  to  show  that  the  prosecution  was  with- 
out probable  cause  and  malicious. — Ewing  v.  Sanfoid,  GC) 

8.  An  action  on  the  case  for  a  malicious  prosecution  may  be  main- 
tained, although  the  warrant  for  the  party's  arrest  does  not  describe 
the  offence  with  which  he  was  charged,  and  the  affidavit,  warrant 
for  commitment  and  recognizance  misdescribe  it.— lb.  60fi 

9.  When  the  facts  are  ascertained  and  undisnuted,  the  question  whether 
they  constituted  probable  cause  is  a  pure  question  of  law,  which 
it  would  be  erroneous  for  the  court  to  refer  to  the  jury;  but  where  the 
facts  are  to  be  ascertained  by  the  jury  from  evidence  which  is  doubt- 
ful or  conflicting,  probable  cause  l)ecomes  a  question  for  the  jury.  lb. 

10.  A  charge  is  erroneous  which  assert.s,  that  if  the  facts  establish  a 
want  of  probal)le  cause  malice  is  a  necessary  implication  indepen- 
dent of  the  circumstances  in  proof.  lb. 

11.  A  count  m  case  for  a  malicious  prosecution  must  aver  the  issuance 
of  process,  properly  describing  it,  and  the  plaintiff's  arrest  and  im- 
prisonment by  virtue  thereof. — Skeppard  v.  Furniss,  760 

MANDAMUS. 

1.  Whether  a  mandamm  from  the  Circuit  Court  would  not  lie,  to  require 
the  Commissioners'  Court  to  jiroceed  and  exercise  its  discretion, 
when  the  record  shows  that  its  action  was  not  predicated  upon  tliu 
facts,  as  they  might  have  been  made  to  appear,  but  upon  a  sup- 
posed legal  insufficiency  of  the  petition,  which  induced  the  court  to 
repudiate  the  ai)plicatiou— Qukre? — Brooks  v.  Kirby,  7'2 

2.  Tlie  Commissioners'  Court  cannot  be  compelled,  by  mandamiis  from 
the  Circuit  Court,  to  make  an  appropriation  for  the  payment  of  claim.s 
against  the  county,  before  they  have  been  audited  and  allowed. — 
Falkner  V.   The  Judge  k  Comm'rs  of  Randolph  Coujily,  177 

MARRIED  WOMEN,  SEPARATE  ESTATES  OF. 

1 .  An  ante-nnptial  contract  was  entered  into  between  a  woman  and 
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MARRIED  WOMEN,  SEPARATE  ESTATES  OF— continuep. 
her  intended  husband,  by  which  it  was  agreed,  that  after  ^he  mar- 
riage had  been  solemnized,  a  certain  portion  of  the  slaves  and  other 
property,,which  the  wife  had  in  possession  and  in  remaind-ir,  should 
be  settled  and  secured  by  some  good  and  sufficient  conveyance,  up- 
on a  trustee  for  the  use  and  behoof  of  the  wife  during  the  term  of 
her  natural  life,  with  a  provision  in  the  seulemetit,  that  the  property 
thus  conveyed  might  be  changed,  sold  and  resold,  or  the  whole  trust 
annulled,  whenever  the  husband  and  wife  should  jointly  agree  to  dp 
so.  It  was  also  thereby  agreed,  that  the  residue  of  the  slaves  which 
the  wife  had  should  be  conveyed  to  the  trustee  for  the  use  of  the 
wife,  until  the  husband  should  direct  them  to  be  sold,  and  when  sold, 
the  proceeds  to  be  paid  to  the  husband.    Held, 

1.  That  it  was  the  manifest  intention  of  the  parties,  that  the  wife 
should  take  a  separate  estate  in  that  portion  of  the  pro])erty  which 
was  to  be  conveyed  to  the, trustee  "for  her  use  and  benefit  during 
the  term  of  her  natural  life." 

2.  That  the  power  given  to  the  husband  and  wife,  to  annul  the  trust 
by  their  consent,  does  not  subject  the  property  to  his  del)ts. 

3.  That  the  husband,  during  his  wife's  life,  does  not  take  such  an  inr 
terest  in  the  remainder,  after  the  determination  of  her  life  estate,  as 
is  subject  to  levy  and  sale  at  law. — Strong  et  al.  v.  Gregory,      146 

2.  No  particular  language  or  form  is  necessary  to  create  a  separate  es- 
tate in  a  married  woman,  either  by  deed  or  will,  but  the  intention  of 
the  donor  or  testator  must  clearly  appear  —Cuthberi  v.  IfoZ/e,        373 

3.  A  conveyance  of  personal  property  to  a  trustee  ''to  and  for  the  only 
use  and  benefit"  of  a  married  woman,  creates  in  her  a  separate  .es- 
tate, lb. 

4.  An  acknowledgment  in  .writing  by  a  married  woman  that  an  ac- 
count for  medical  ^eryices,  which  is  made  out  against  her  individu- 
ally, is  just  and  correct,  is  tantamount  to  an  express  promise  in 
writing  to  pay,  and  .creates  a  charge  upon  her  separate  estate. — 
Collins  et  al.  v.   Hudolph,  616 

5.  An  ante-nuptial  contract  was  entered  into  between  B.  and  M.,  in 
the  following  language:  "Whereas  a  marriage  is  about  to  be  sol- 
emnized between  B.  and  M.,  and  the  said  M.  is  likely  to  bring  into 
the  marriage  property  of  sorne  value,  and  it  being  desirable  that  pro- 
vision should  be  made  for  her  maintenance  and  support,  it  is  there- 
fore agreed  and  stipulated^  that  the  real  estate  and  negroes  which 
were  devised  to  the  said  M.  by  her  father,  and  all  other  property 
which  she  may  otherwise  hereafter  inherit,  shall  be  held  and  remain 
,tlie  separate  and  distinct  property  of  the  said  M.,  not  subject  to  any 
other  disposition  save  by  the  jouit  consent  of  herself  and  one  of  the 
trustees  hereinafter  named.  The  said  property,  however,  to  be  and 
remain  in  the  possession  of  the  said  B.,  for  the  benefit  of  the  parties. 
It  is  further  stipulated,  that  said  property  shall  descend  and  be  inherr 
ited  by  the  children  of  the  said  M.,  if  she  has  any;  but  if  none,  or  in 
,case  of  their  death  before  marriage  or  arriving  at  the  age  of  twenty- 
one  years,  then  said  property  to  go  to  said  B."    Trustees  are  also 
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appointed  "for  the  said  M.  to  protect  her  interest  and  to  attend  to 
the  due  execution"'  of  the  instrument;  and  by  another  provision,  o.ie 
of  the  trustees  "shall  have  full  power  to  sell  and  dispose  of  the  real 
estate  of  said  M.  whenever  he  may  see  proper  to  do  so,  and  appror 
priate  the  funds  in  such  way  as  lie  may  think  best  for  her  interest." 
It  was  held, 

1.  That  the  contract  gives  to  tUe  wife  suc/h  a  separate  estate  in  th« 
slaves  conveyed  by  it,as  entitles  her  exclusively  to  their  labor  and 
profits;  and  which  cannot  he  defeated  by  her  husband,  or  sub- 
jected to  the  payment  of  his  debts. 

2.  The  possession  of  the  husband  "for  the  benefit  of  the  parties," 
must  be  construed  to  mean  for  the  use  of  the  wife  during  her  life, 
and  at  her  death,  for  those  who  might  be  entitled  to  the  remainder 
according  to  tha  provisions  of  the  deed.— Petty  tt  ah.  v.  Boothe 
et  als.  633 

,6.  The  wife's  separate  estate  is  bound  for  the  payment  of  a  promissory 
note  executed  by  her  for  goods,  wares  and  merchandize  furnished 
to  her  and  her  family. — Collins  et  als.  v.  Lavenberg  If  Co.  682 

See  HusBANjp  and  Wifb,  1,  2,  7)  8. 
MORTGAGES. 

1.  The  purchaser  of  an  equity  of  redemption,  at  a  sale  made  by  order 
of  the  Orphans' Court,  is  a  necessary  party  to  a  bill  which  seeks  a 
foreclosure  of  the  mortgage. — Hall  et  ah.  v.  Huggins  et  als.         200 

2.  All  the  mortgagees  ii;!  whom  is  vested  the  legal  title,  are  necessary 
parties  to  a  bill  to  redeem,  filed  by  the  assignee  of  the  equity  of  re- 
demption.—  IVoodward  v.  Wood,  213 

.3.  When  a  special  authority  is  vested  in  one  or  more  of  the  mortga- 
gees for  the  benefit  of  all,  all  have  an  interest  in  the  exercise  of  that 
authority,  and  a  decree  cannot  be  rendered  affecting  their  interest 
unless  they  are  all  made  parties  to  the  bill.  lb. 

4.  If  the  mortgagee  is  only  a  trustee  for  another,  the  cestui  que  trust  is  a 
necessary  party  to  a  bill  to  redeem,  unless  some  special  reason  is 
shown  why  he  may  be  dispensed  with.  lb. 

.5.  When  the  principal  debtor  executes  a  n^iortgage  to  secure  his  sure- 
ties on  a  debt  due  to  the  Bank,  the  Bank  is  a  necessary  party  to  a 
bill  to  redeem  filed  by  the  assignee  of  the  equity  of  redemption,  un- 
less the  bill  alleges  that  the  debt  lias  been  paid.  lb. 

,6.  When  mortgaged  lands  have  been  sold  under  a  decree  of  foreclo- 
sure rendered  by  the  Chancery  Court,  and  afterwards  redeemed  un- 
der the  statute  by  the  mortgagor,  and  a  conveyance  taken  in  the 
name  of  a  trustee  for  the  use  and  benefit  of  his  wife,  the  mortgagor 
has  not  such  an  interest  in  the  redeemed  lands  as  can  be  the  sub- 
ject of  alevy  and  sale  under  execution  at  law. —  IVilson  v.  Beard,     629 

7.  The  interest  of  the  mortgagor,  while  in  possession  of  the  property 
before  the  law  day  has  arrived,  is  subject  to  levy;  but  when  the  mort- 
gagee becomes  entitled  to  the  possession,  upon  default  being  made;, 
he  may  claim  the  property,  and  terminate  the  sheriff's  possession.— 
Fontaine  If  DeiU  v.  Beers  if  Sinilh^  72? 
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S.  But  if  the  mortg.igor  discharjies  the  lien  by  paying  tlie  mortgage 
debt  hefore  the  trial  of  the  claim  suit,  the  assertion  ot  his  intervening 
claim  by  the  mortgagee  carjnot  prevent  a  coudemnatiou  of  the  pro- 
perty, lb. 

9.  The  statutes  of  thi«  State  requiring  the  registration  of  mortgages, 
deeds  of  trnst,  &c.  on  personal  property  do  not  apply  to  vessels  for 
the  navigation  of  the  ocean.  Tlie  evidence  of  title  in  them  is  to  be 
looked  for  in  their  ship  papers  and  registration  according  to  the  act» 
of  Congress.  lb. 

10.  When  the  mortgagor  of  personal  property  remains  in  the  actual 
possession  of  the  property  before  the  taw  day,  his  entire  interest  therein, 
consisting  of  the  usufruct  of  the  property  until  the  law  day  and  the 
equity  of  redemption,  may  be  sold  under  execution  at  law  against 
him. — Harbiiison  et  ah.  v.  Hurrell  et  als.  753: 

11.  The  plaintiffs  in  execution  are  entitled  to  precedence  over  a  stran- 
ger to  whom,  after  the  levy,  the  mortgagor  has  given  an  order  on  the 
mortgagee,  which  has  been  accepted  by  the  latter,  to  be  paid  out  of 
the  surplus  fund  after  satisfying  the  mortgage  debt.  lb. 

12.  The  lien  of  the  plaintifis  in  execution  is  not  afferted  by  a  sale  of  the 
property  made,  by  agreement  between  the  mortgagor  and  the  mort- 
gagee, after  the  levy,  and  before  the  law  day.  In  such  case  the- 
plaintiffs  would  be  entitled  to  recover  the  value  of  the  hire  of  the  pro- 
perty from  the  time  of  the  sale  until  the  law  day,  and  to  have  an  ac- 
count taken  of  the  value  of  the  property  on  the  law  day.  lb. 

i3.  When  the  mortgagees  file  a  bill  to  separate  their  interest  from  that 
of  the  mortgagor,  after  the  levy  of  an  execution  pgainsf  the  latter  on 
the  property,  they  cannot  be  allowed  out  of  the  mortgage  fund  rea- 
sonable solicitor's  fees  incurred  by  them  in  the  prosecution  of  the 
suit.  lb. 

14.  A  deed  of  mortgage  may  properly  be  admitted  of  record,  on  proof 
by  the  subscribing  witness  that  he  saw  the  same  signed,  sealed  and 
delivered  on  the  fourth  day  after  its  date.  Wlien  it  is  not  shown  that 
any  fraud  was  iiuended,  nor  that  any  injury  was  done,  or  attempted, 
by  the  wrong  date,  the  probate  will  be  held  a  substai.tial  compliance 
with  the  statute,  although  it  does  not  strictly  accord  with  the  form 
prescribed  by  it.  lb. 

15.  In  taking  an  account  of  the  mortgage  fund  after  a  sale  of  the  pro- 
perty, the  plaintifis  in  execution  cannot  take  advantage  of  usury  in 
the  mortgage  debt.  lb. 

NOTICE. 

1.  An  endorser  who  is  fully  indemnified,  or  one  for  whose  accommo- 
dation the  note  was  drawn  and  who  has  received  the  beiiefit  of  it,  is 
not  entitled  to  notice  of  its  non-payment. — Holman  v.  Whiting,    703 

2.  After  the  rendition  of  a  judgment,  the  defendant  is  entitled  to  notice 
of  a  motion  by  the  plaintiff  for  leave  to  substitute  papers  and  file 
them  as  a  part  of  the  recurtl  of  the  cause. — Murray  Sf  Darand,  Ex'rsy 

•    V.  Tardy,  710 

3.  When  a  bill  endorsed  by  a  partnership  is  dishonored  after  a  disso- 
lution of  the  firm,  notice  of  protest  to  any  one  of  the  late  partners  i» 
sullicieut  to  bind  all.— CosZer,  Robinson  fy  Co.  v.  Thomasoriy  use,  ^c,  711 
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4.  A  recital  in  the  notary's  certificate  of  protest,  that  "notice  of  the 
protest  had  been  left  at  the  offices  of  the  endorsers,"  is  not,  of  itself, 
sufficient  to  charge  an  endorser  with  notice.  lb. 

5.  When  a  will  is  admitted  to  probate  without  notice  having  been 
given  to  those  who  are  entitled  to  notice,  the  probate  will  be  set 
aside  on  their  application  to  the  court.' — Roy  v.  Segrist  et  als.      810 

6.  In  such  case  the  party  who  was  entitled  to  notice  may  propound 
his  interest  to  the  court  by  petiiion.  and  be  made  a  party  to  the  pro- 
ceedings so  as  to  sue  out  a  writ  of  error.  lb. 

7.  The  widow  and  next  of  kin  of  a  decedent  are  entitled  to  notice  of 
an  application  to  admit  his  will  to  probate.  The  disjunctive  con- 
junction "  or;'  as  used  in  the  statute,  (Clay's  Dig.  303,  §  34,)  is  a  mis- 
print for  "«)/(/."  lb. 

PARENT  AND  CHILD. 

1.  A  father,  who  by  reason  of  his  poverty  and  bodily  infirmity  has  be- 
come unable  to  support  his  infant  daughter,  has  a  right  to  resort  to 
the  court  of  equity  which  has  appointed  a  trustee  of  her  estate,  to 
have  an  allowance  for  her  support  and  education  decreed  to  be  paid 
by  such  trustee  out  of  the  annual  income  of  her  esltiie.— Walts  v. 
Steele,   Trustee,  656 

2.  When  a  father  pays  without  objection  an  account  contracted  by  his 
minor  son  while  attending  school  at  a  distance  from  home,  the  pay- 
ment is  e(jui  valent  to  a  recognition  of  the  son's  authority  to  bind  him, 
and  will  render  him  liable  on  a  similar  account  subsequently  con- 
tracted.— McKeiizie  v.  Stevens,  691 

3.  When  a  i)fcuniary  legacy,  bequeathed  to  children  who  die  during 
infiincy  leaving  no  issue,  brothers  or  sisters,  is  received  by  their  fa- 
ther after  their  death,  his  tiile  is  prima  facie  good,  and  requires  no 
action  of  the  court  to  settle  it;  and  therefore  the  personal  representa- 
tive of  the  infants  is  not  a  necessary  party  to  a  bill  filed  by  ihe'T  fa- 
ther's administrator,  asking  the  direction  of  the  court  in  the  construc- 
tion of  his  will,  the  establishment  of  certain  charitable  bequests  cre- 
ated by  if.  the  marslialling  of  the  assets,  distribution  of  the  estate,  &c. 
Carter  k  Wfe  et  als.  v.  Balfuurs  Adm'r,  814 

PARTNERSHIP. 

1.  In  equity  partnership  debts  are  considered  joint  and  .several,  and 
the  joiut  creditors  have  the  right  to  proceed  against  the  estate  of  a 
deceased  partners,  if  tlie  surviving  partners  are  insolvent  and  there  is 
no  joint  fund  to  which  they  may  resort.— Emanuel  v.  Bird,a(lmT,596 

2.  In  the  administration  of  partnership  assets  partnership  debts  are  en- 
titled to  priority  over  the  individual  del)ts  of  the  partners.  lb. 

3.  In  the  administration  of  the  .separate  estate  of  a  deceased  partner, 
his  separate  creditors  are  entitled  to  priority  over  the  joint  creditors, 
so  long  as  there  is  a  joint  fund  to  which  the  latter  may  resort.       lb. 

4.  Whet:  the  surviving  partners  are  insolvent  and  there  is  no  joint  fund 
to  whicli  the  jjartnersiiip  creditors  may  resort,  they  are  entitled  to 
share  in  the  assets  of  the  deceased  partner  part  passu,  with  his  sep- 
arate creditors.  i(>- 
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.  5.  Wiietber  a  partnership  creciitor  can  participate  in  the  aJministratioii 
of  an  insolvent  estate,  when  the  surviving  partners  are  solvent — 
QuERE  \--lb.  597 

.6.  When  a  bill  endorsed  hya  partnership  is  dishonored  after  a  dissolu,- 
lion  of  the  firm,  notice  of  protest  to  any.one  of  the  late  partners  is 
sufficient  to  bind  all. — Coster,  Robinson  If  Co.  v.  Thomason,  Vfie  Sfc.  717 

.7.  A  contract  by  which  the  plaintiff  agreed  to  serve  the  defendant  as 
an  overseer  for  one  year,  to  furnish  a  certain  number  of  hands  and 
horses  which  were  to  be  worked  on  defendant's  plantation  with  his 
ban  Js  and  horses,  to  defray  the  expenses  of  himself,  his  hands  and 
horses,  and  to  receive  one-fourth  part  (.)f  the  crop  raised  as  his  com.- 
pensatiou,  does  not  make  the  parties  partners  inter  sese. — Moore  v. 
Smith,  774 

PLEADING  ANJD  PRACTICE  AT  LAW. 

1.  If  a  writ  issue  against  three  defendants,  ^vhich  is  served  upon  two 
of  them  only,  and  an  alias  is  issued  and  served  upon  all,  it  is  errone? 
ous  to  render  judgment  by  default  against  all  of  them,  at  the  term  to 
which  the  alias  writ  is  returnable.— (?r/^n,  Rayjield  &  Grijfin  v.  Wih 
son,  27 

2.  If  an  attachment  be  issued  without  the  bond  and  affidavit  required 
by  the  statute,  it  can  pnly  be  abated  on  the  plea  of  the  defendant.™ 
Kirkman  &  Rosier  v.  Fatten,  32 

3.  When  a  sheriff  justifies  under  mesne  process,  after  the  time  appoint- 
ed for  Its  return,  he  mu.st  either  aver  its  return,  or  show  some  legal 
excuse  why  it  was  not  returned.-~^jrte]y.  Trustee,  8fc.  v.  Dubose,    43 

4.  It  is  erroneous  to  render  judgment  by  default,  before  a  declaration 
has  been  filed. — Amason  v.  Nask  et  al.  104 

_5.  When  there  are  several  counts  in  the  declaration,  and  a  plea  i.s 
pleaded  to  only  a  portion  of  them,  a  demurrer  to  such  a  plea  may  be 
visited  upon  the  counts  to  which  it  relates — Henderson  v.  Hale,    154 

,€.  When  the  defendant,  instead  of  demurring  to  a  replication,  takes 
issue  upon  it,  he  cannot  test  its  legal  sufficiency  by  a  motion  to  ex- 
clude evidence,  which  tends  to  establish  it.-Cos/ery.  Brack,  adm'r,2\0 

7.  When  the  endorsement  on  a  writ  states  that  xhfi  suit  is  founded  on 
■    a  refunding  bond  given  to  the  plaintiff  as  admi^iistrator,  while  the 

^yrit  is  in  ihe  name  of  the  plaintiff  individually,  and  the  declaration 
agrees  with  the  w:rit,  there  is  not  such  a  variance  between  the  en- 
dorsement and  the  declaration,  as  will  authorize  the  court  to  reject 
the  Vdixei.— Smith  et  al.  v.  Wiley,  216 

8.  When  a  cause  has  been  transferred  to  the  Circuit  Court,  under  the 
act  of  February  11,  1850,  (Pamphlet  Acts,  p.  .34,)  after  the  appear- 
ance term  of  the  County  Court,  it  is  not  .erroneous  to  enter  judgment 
by  default  al  the  first  succeeding  teim  of  the  Circuit  Couxi.—Falk  if 
Rosenthal  v.  Reese,  use  ^x.  240 

&.  If  two  or  more  persons  ate  bound  jointly,  but  not  severally,  and  one 
is  sued  alone,  he  can  only  take  advantage  of  the  non-joinder  of  the 
others  by  plea, in  abatement,  and  cannot  insist  on  the  omission  un- 
der the  general  issue.. — Hendtrson  v.  Hammond,  340 

JO.  In  debt  pn  bond,  tlj^e  breaches  assigned,  whether  in  the  declara^joi} 
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or  by  a  replication,  must  sliow  that  the  plaintiff  has  a  cause  of  ac- 
tion.—Garret  &  Hill  V.  Logan.  344 

;11.  The  character  of  a  snit  is  determined  by  the  declaration,  and  not 
by  the  ])\eo..— Lyon's  Heirs  v.  Mottuse,  463 

.12.  A  general  order  of  continuance  of  all  causesnot  otherwise  disposed 
of,  if  made  at  the  snj^gestion,  or  with  the  consent  of  the  parties,  or 
their  counsel,  would  operate  as  a  continuance  entered  in  each  case 
by  consent,  and  would  be  a  completion  of  the  business  of  the  court 
justifying  its  adjournment.---i;a;  parte  Croom  ^  May,  563 

i3.  When  the  judgment  entry  recites  that  the  jury  after  deliberating  a 
reasonable  time  were  unable  to  agree  upon  a  verdict,  thai  the  court 
had  disposed  of  the  business  before  it,  and  tjiat  it  was  absolutely 
necessary  that  the  term  of  the  court  should  then  be  closed,  the  jury 
may  properly  be  discharged  and  a  mistrial  entered.— Pott-e//  v.  The 
State,  577 

;14.  In  debt. on  bond,  a  depurrer  will  not  lie  to  a  whole  count  which 
assigns  several  breaches,  some  of  which  are  good.— Wilson,  ust  Ifc. 
V.  Cautrell  et  als.  64^ 

15.  A  demurrer  to  a  plea  opens  the  previous  pleadings  and  reaches 
back  totlie  declaration.— C/witc/jo/i  v.  Fitzpalrkk,  Gov'r,  Sfc.  649 

16.  An  action  of  debt  .on  a  bond  payable  to  the  Governor  for  the  time 
being  and  his  successors  in  office  cannot  be  maintained  in  the  name 
of  the  obligee,  as  Governor,  after  he  has  gone  out  of  office,  unless 
the  suit  is  brought  for  the  u.se  of  a  third  person  who  rnay  be  responr 
sible  for  the  costs  and  entitled  to  the  recovery.  i* 

17.  Under  the  statutes  and  rules  of  court  regulating  tKe  action  of  eject- 
ment in  this  State,  a  plaintiff  may  proceed  for  his  costs  and  dama- 
ges, after  the  premises  have  been  recovered  against  him  by  an  ad- 
versary plaintiff  in  another  suit;  consequently  a  plea  puis  darrein 
continiwnce  of  a.  recovery  by  a.  st;-anger  is  demurrable,  if  pleaded  to 
the  whole  acti,on,  because  it  is  no  defence  to  the  recovery  of  dam- 
ages.— Doe  ex  dem.  Kennedy  v.  Holman  &  Howard,  734 

IS.  It  is  not  error  to  permit  the  plaintiff  tQ  amend  the  endorsement  oti 
his  writ,  so  tliat  he  may  add  special  counts  to  his  declaration. -r 
3Jome  V.  Smith,  '  774 

jPROBATE,  COURT  OF,  AND  ORPFIANS'  COURT. 

1 .  In  a  proceeding  under  the  statute  before  the  Orphans'  Court,  to  com- 
pel the  administrator  of  a  deceased  vendor  to  make  tiile  to  land, 
which  had  been  sold  liy  the  deceased,  and  for  which  he  had  exe- 
cuted his  title-bond,  the  adtninistrator  is  the  only  indispensable  party 
defendant  to  the  petition,  and  he  may  sue  out  a  writ  of  error  alone 
to  reverse  a  decree  tendered  against  h'lm— Prince,  Adm'r,  v.  Lates,  105 

2.  If  the  person  holding  the  bond  for  title  has  sold  a  part  of  the  land  to 
a  third  person,  the  Orphans'  Court  is  not  thereby  deprived  of  juris- 
diction. If'- 

3.  A  decree  of  the  Orphans'  Court  which  does  not  designate  the  per- 
son or  persons,  in  whose  favor  it  is  rendered,  is  yoid  for  uncertainty. 
Turner,  AdnCr,  v.  Duprees  Adm'r,  19^^ 

4.  A  decre.e  of  the  Orphans'  Cou;-t  againsjL  an  adnjjnistrator,  in  favor 
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PROBATE,  COURT  OF,  AND  ORPHANS'  COURT— continued. 
of  the  distributees,  is  conclusive  on  him  and  his  securities,  and  it 
cannot  be  impeached  on  tlie  ground  that  the  parties  in  whose  favor 
the  decree  was  rendered,    are  not  distributees.— iam/d/i  et  al.  v. 
Heyer  et  al.  228 

5.  A  decree  of  the  Orphans'  Court,  in  favor  of  husband  and  wife  for  the 
wife's  distributive  share  of  an  estate,  caiuiot  be  amended  at  a  subse- 
quent term  nunc  pro  tunc,  in  favor  of  iiusl)and  and  wife  for  the  sepa- 
rate n.se  of  the  wife,  when  the  record  does  not  disclose  the  name  of 
the  wife,  and  show  that  her  interest  in  the  estate  accrued  after  the 
passage  of  the  Act  of  1848. — Kidd  v.  Montague,  619 

See  Ekror,  15,  16,  17. 

Estates  of  Deceased  Persons. 
Executors  and  /  dministrators. 
Guardian  and  Ward. 

TxEAL  ACTIONS. 

1.  A  writ  of  fight  at  common  law  would  lie  only  to  recover  a  fee  sim- 
ple estate,  and  in  favor  of  him  who  had  the  fee  simple  title. — I,T/o?r.< 
Heirs  V.  Mottuse,  463 

5.  A  count  which  does  not  allege  a  seizin  in  fee  simple,  either  in  the 
demandant  or  in  the  ancestor  through  whom  he  claims,  is  defective 
as  a  count  in  a  writ  of  right,  although  it  alleges  the  disseizin  of  the 
demandaufs  ancestor.  lb. 

3.  But  it  is  sufficient  as  a  count  in  a  writ  of  entry  sur  disseizin,  espe- 
cially after  verdict,  the  gist  of  that  action  being  the  wrongful  dissei- 
zin without  regard  to  the  mere  right  of  properly.  lb. 

4.  A  count  which  alleges  the  disseizin  of  the  demandant's  ancestor, 
and  which  is  insutficient  as  a  cuiiut  in  a  writ  of  right  for  want  of  an 
averment  of  seizin  in  fee,  must  be  considered  as  a  count  in  a  writ 
of  entry.  Jb. 

-SALES,  JUDICIAL. 

J .  The  title  of  one  who  claims  under  a  purchase  at  a  sheriff's  sale, 
made  by  virtue  of  a  -'venditioni  expotias'^  from  the  Circuit  Court,  can- 
not be  collareraily  impeached,  on  account  of  the  irreeularities  in  the 
proceedings  upon  which  the  order  of  the  Circuit  Court  is  founded. — 
Weir  v.  Clayton,  132 

2.  An  order  of  sale  made  by  the  Circuit  Court,  which  recites  the  issu- 
ance of  an  execution  by  a  Justice  of  the  Peace  of  the  county  in  which 
the  lands  lie,  and  its  levy  by  a  constable  of  that  county,  and  also 
states  the  numbers  of  the  land,  insufficient,  although  it  does  not  desig- 
nate by  name  the  county  or  the  district  in  ^vliicli  the  lands  lie.      lb. 

3.  The  deed  of  a  sheriff  or  marshal  cannot  be  collaterally  impeached 
on  account  of  any  irregularities  in  his  proceedings,  or  in  the  process 
under  which  he  sold  the  land.— Po//a?(/  v.  Cocke,  188' 

4.  VVIien  land  is  sold  under  au  alias  execniion.  and  no  objection  to  its 
regularity  is  made  in  the  court  below,  it  will  be  presumed  that  a  pre- 
vious execution  was  regularly  issued.  lb. 

5.  If  a  deed  is  not  registered  within  the  six  months  prescribed  by  the 
statute,  nor  until  after  the  rendition  of  a  judgmeiit  against  the  ven- 
dor in  favor  of  a  creditor  who  had  no  notice  of  the  deed,  its  subse- 
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SALES,  JUDICIAL—CONTINUED, 
qiieiit  re<ristinrion  cannot  relate  back  so  as  to  defeat  or  postpone  the 
hen  of  the  jiiclgoieiit.  lb. 

6.  A  sale  made  in  the  Sou'hern  District  of  this  State,  by  the  LTnited 
States  Marshal  of  that  District,  of  lands  situated  in  the  Middle  Dis- 
trict, is  absolutely  void  ;  and  his  deed  to  the  purchaser  may  be  infi- 
peached  collaterally.— 76.  18^ 

See  Estates  of  Deceased  Persons,  5. 

SCIRE  FACIAS. 

1.  A  scire  facias  to  revive  a  judgment,  as  to  costs,  against  an  adminis- 
trator, the  damages  iiaviiig  been  paid,  is  sufficient  if  it  substantially 
describes  the  judgment,  although  it  does  not  state  the  amount  of 
the  costs. — Barron,  Adrn'r,  v.   lurt,  78 

2.  A  scire  facias  cannot  revive  a  judgment  on  which  no  execution 
could  ever  have  issued. —  Tuiiier,  AdrtCr,  v.  Dupree's  Adm'r,  198 
See  Corporations,  1,  2,  3;  4. 

SET-OFF. 

1.  Courts  of  equity  put  the  same  construction  on  the  statutes  of  set-ofi", 
in  the  absence  of  all  intervening  equities,  as  do  the  courts  of  law. — 
McKinley  v.  Winston,  301 

2.  In  an  action  to  recover  a  debt  due  from  the  defendant  to  the  plain- 
tiff individually,  the  defendant  cannot  set-off  a  debt  due  from  the 
plaintiff  to  a  fiim  in  which  they  are  both  partners.  lb. 

SPANISH  LAND  TITLES. 

See  Ejectment,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15. 
SPECIFIC  EXECUTION. 

See  Chancery,  20,  21,  22,  23,  24,  25. 
SUPERSEDEAS. 

1.  A  supersedeas  to  restrain  the  execution  of  a  writ  of  habere  facias  pos- 
sessionem cannot  be  granted  in  vacation  on  the  petition  of  a  stranger 
to  the  judgment. —  Grant  v.  Kennedy,  22t> 

2.  When  if^sue  is  taken  upon  the  facts  stated  in  a  petition  for  a  svperse- 
deas,  neitlier  the  affidavits  of  the  parties  nortlie  depositions  of  incom- 
petent witnesses  are  admissible. —iJou'er  et  al.  v.  Saltmarsh,  274 

3.  The  defendant  in  a  judgment  has  a  full  and  complete  remedy  at 
law,  by  supersedeas,  to  obtain  credit  for  a  part  payment  of  the  judg- 
ment, and  consequently  such  payment  constitutes  uo  ground  for 
equitable  relief. — Perrinev.  Carlisle,  686 

SURETIES. 

1.  The  sureties  of  a  justice  of  the  peace  on  his  official  bond  are  only 
bound  for  the  faithful  performance  of  his  ministerial  duties,  and  not 
for  errors,  rni.^takes  and  omissic.ns  of  a  judicial  character^— i>ic6rr«» 
SiBecfcv.  T/ie  Governor,  use,  kc,  8.') 

^.  The  liability  of  the  sureties  of  a  county  officer  does  not  cease  upon 
their  application  to  the  County  Judge  to  require  anew  bond  from 
the  officer,  biu  continues  mitil  the  new  bond  is  given,  or  until  the 
office  18  declared  vacant  on  account  of  the  officer's  failure  to  give  it. 
—  Armstrong  d  al.  v.  Piigh,  20f; 

3.  When  lauds  are  sold  under  an  execution  against  the  principal  del-' 
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or,  and  purchased  by  one  of  his  sureties  witH  money  belonoring  to' 
hiffiself  and  another  co-surety,  a  third  co-surety  cannot  claim  to  par- 
ticipate iu  the  benefit  of  the  purchase  as  an  i'ndemnity  a<jainst  his' 
liabihty  with  the  other  sureties. — Cromptonet  dls.  v.  Vasser,  Ex'r.,  259' 

TRESPASS. 

1.  Trespass  is  the  oul  nedy  for  darnasre  occasioned  to  the  plaintiff 
by  the  malicious'  "l  i  ■?  defeii'daut  iu  cau.sinsau  execution  issued 
against  a  third  pe  levied  on  property  belonging  to  the  plain- 
tiff.—Tafu/rt  (^  Sm.  302 

2.  The  mere  recovery  oi  a  ,,,  it  against  one  of  several  joint  tres- 
passers will  not  preclude  tUu  _  '^  from  proceediug  to  judgment 
against  the  oiiei's. — Blann  v.  Crocieron,  647 

3.  Whether  suing  out  execution  on  his  judgment  will  be  a  bar  to  a 
subsequent  suit  against  others.  Quere  1  lb. 
See  Action  on  the  Case. 

TROVER  AND  CONVERSION. 

1.  The  recovery  and  satisfaction  of  a  judgment  in  an  action  of'  trover,- 
for  the  conversion  of  a  slave,  who  was  drowned  while  in  the  pos- 
session of  the  defendant  under  a  contract  of  hiring,  damages  being 
assessed  for  her  value  at  the  time  of  the  conversion,  vests  the  title  in 
the  defendant  from  the  time  of  the  conversion,  and  hire  cannot  be" 
recovered  for  the  unexpired  term. — Smitli,  use,  &c.   v.  Hooks  etal.,    101 

2.  In  an  action  of  trover  for  the  conversion  of  a  proinissory  note,  tlie' 
plaintifi'may  recover  upon  proof  of  his  previous  possession  of  the 
Jiot'e,  notwithstanding  the  legal  tide  to  it,  and  the  right  to  sue  for  the 
money  due  thereby,  are  shown  to  be  in  another  person.  If  the  de- 
fendant would  protect  himself  by  showing  an  outstanding  title  in 
another,  he  must  connect  himself  with  it,  by  showing  that  he  acted 
Under  the  authority  of  the  real  ownQX.—Lowremore  v.  Bernj,  130 

3.  Trover  will  notlie  for  the  conversion  of  a  promissory  note,  after  it 
has  been  paid,  or  legally  discharged  in  any  manner.  lb. 

4.  But  if  the  note  has  not  been  paid,  or  legally  discharged,  trover  will 
lie  for  its  conversion,  although  the  word  '-paid"  has  been  written 
across  the  face  of  it  by  mistake,  or  by  one  without  authority.        lb. 

TRUSTEES  AND  CESTCIS  QUE  TRUST. 

i.  A  bill  which  seeks  to  enforce  the  ejJecution  of  a  trust  in  the  tiame 
of  a  mere  volunteer,  and  for  his  benefit,  must  alleire  a  declaration  of 
the  trust  in  his  favor. — Crompton  et  ah.  v.  Vasser,  Ex' r  ,  259 

2.  Courts  of  equity  will  not  enforce,  as  in  favor  of  a'  volunteer,  a  pure- 
ly voluntary  trust  which  is  executory.— J6.  26(1 

3.  But  when  a  person  has  constituted  himself  a  trustee  for  another, 
and  the  relation  of  trustee  and  cestui  que  trust  has  been  fully  establish- 
ed, the  trust  may  be  enftirced  in  equity  for  the  benefit  of  the  cestui 
que  trust,  although  he  is  a  mere  volunteer.  A. 

4.  E.Kpenses  properly  incurred  by  a  trustee  in  the  execution  of  his  du- 
ties as  such  are  a^harge  or  lien  upon  the  trust  estate,  and  the  cestuis 
que  fntsi,  or  their  assigns",  cannot  compel  him  to  convey  in  equity 
until  his  demands  against  the  estate  are  satisfied.— /ones  v.  Dawson 
et  ds.,  672 

3.  But  persons  who  are'  employed  by  the  trustee,  in  about  the  bu- 
siness of  the  trust  property,  must  look  to  him  personally  for  payment, 
and  cannot  proceed  directly  against  the  trust  fund.  Ih. 

(D.iUGAN,  C.  J.,  dissented  from  the  second  point  of  this  case,  and" ad-' 
hered  to  the  decision  in  Coopwood  et  al.  v.  Wallace,  12  Ala.  780.) 

6.  Cestuis  que  tiust  for  life,-  who  arc  in  possession  of  the  trust  estate,  are 
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liable  for  all  eurreiu  expenses  atteiuliug  the  enjoyment  of  the  prop-" 
erty.  and  such  expenses  constitute  no  charge  upon  the  corpus  of  the 
trust.  lb: 

7.  When  no  provision  is  made  in  the  deed  for  the  resignation  of  the 
trustee  therein  appointed,  there  are  but  two  ways  in  which  a  trus-" 
tee  can  resign  his  trust  after  having  once  acornted,  viz.,  in  the  sum-' 
inary  manner  pointed  out  in  the  statute.  (^f'*Jf."''g-  ^81,)  or  by  the' 
permission  of  a  Court  of  Chancery. — Lr     /■^'^^ier,  731 

5.  An  instrument  in  writing  executed  by.'  .  '  '■  ..',  purporting  to  be 
a  resignation  of  his  trust  and  a  traij[^*f|'' ,  '  ;  _. '.,  .Ust  estate  to  another 
person,  as  trustee,  with  the  cop"'  ','  '  I'a^pprobation  of  the  cestuis 
5ue  ^rws;,  creates  no  vacancy  ih'  J  ..lAisteeship  until  ratified  by  the 
court,  when  the  deed  confers  no  such  power  on  the  trustee.  lb. 

6.  When  the  objects  of  a  trust  are  fully  performed,  the  title  of  the  trustee 
ceases,  and  the  legal  as  well  as  the  equitable  title  vests  in  the  ben- 
eficial owner,  unless  the  intention  of  tlie  grantor  that  the  legal  title 
should  continue  in  the  trustee  clearly  appears. —  Comby  et  ah.  v.  Ttff-; 
Micliael  et  als.,  747 

VENDOR  AND  VENDEE. 

>.  Although  it  is  the  duty  of  the  veiidor  to  disclose  to  the  vendee  such 
intrinsic  defects  in  the  property  sold  as  materially  affect  its  nature 
and  condition,  which  lie  especially  in  the  knowledge  of  the  seller, 
and  which  the  purchaser  cannot,  by  the  exercise  of  proper  diligence,- 
cli.scover,  yet  the  law  does  not  require  him  to  disclose  "the  fullest  ex-' 
tent  of  that  unsoundness,"  by  describing  particularly  the  diflerent 
stages  and  .symptoms  of  the  disease,  and  all  the  circumstances  at-" 
tending  it. — Armstrong  v.  Huffstutler,  Admy.,  ^'c,  51 

t.  When  the  purchaser  pays  what  would  be  an  inadequate  price  if  the" 
animal  purchased  was  sound,  it  is  a  circumstance  to  which  the  jury 
may  look,  in  connection  with' other  proof,  in  determining  whether  or 
not  he  was  advised  of  the  latent  unsoundness  of  the  animal,  if  there 
was  any.  ,  M>. 

3.  The  fact  thtitthe  dteCeased  vendor  assumed  to  sell  the  land  and  exe- 
cuted his  bond  for  title,  raises  the  presum"j)tion  of  ownership  in  him, 
and  the  onus  of  showing  an  outstanding  title  is  cas,t  on  the  adverse 
])arty  — Prince.  Adm'r.  v.  Bates,  105 

4.  If  the  person  holding  the  bond  for  title  has  sold  a  part  of  the  land  to' 
a  third  person,  the  Orphans'  Court  is  not  thereby  deprived  of  jurisdic- 
tion. i{'. 

5.  When  the  purchaser  of  a  slave  sold  at  public  auction  pays  the  pur- 
chase money  after  he  has  been  informed  of  the  slave".s"  unsoimd- 
iie.s.s,  and  of  facts  which  would  constitute  a  fraud  in  the  sale,  he 
cannot  afierwards  recover  damages  in  an  action  of  deceit,  on  ac-" 
count  of  such  unsoundness. — Gdmer  v.  Ware,  252 

6.  When  a  party  purchases  land  in  the  possession  of  a  third  person, 
without  iiiquirnig  into  his  rights  or  the  character  of  his  possession, 
he  is  affected  with  all  the  equitable  rights  binding  on  his  vendor,  and 
he  cannot  set  up  the  want  of  notice  to  protect  Mmseii.— Brewer  v. 
Brewer  &  Logan,  _  482 

7.  A  writf.;n  instrument  is  required  to  pass  the  title  to  a  ship,  as  de- 
termining its  national  character;  but  as  between  vemlor  and  pur- 
chaser, a  parol  sale,  consummated  by  delivery,  will  be  good  to  pass 
the  u\\q.— Fontaine  Ij'  Dent  V.  Beers  if  Smith,  7^'S 
5»ee  Staotte  of  Frauds,  3,  4;  5. 

Dkeds,  11,  12. 
hosD»,  9,  10,  11. 
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WILLS. 

1.  An  iii'trnment  founded  on  a  valuable  consideration,  in  form  a  deed 
executed  by  liotli  parties,  and  as  such  ca[)able  of  full  eflect,  and 
manifestly  intended  to  convey  a  beneficial  interest  to  the  ijraiitee,  to 
take  elfect  and  be  enjoyed  in  the  grantor's  life-titne,  must  be  regarded 
as  a  deed,  and  not  as  a  will. —  Thompson  et  al.   v.  Juhn^orty  59 

2.  The  same  instrument  caiuiot  operate  both  as  a  deed  and  as  a  will.  Ih. 

3.  It  is  not  necessary  that  tlie  subscribing  witnesses  to  a  will  should 
be  informed  of  its  contents. — LeverdVs  Heirs  v   Carlisle,  Ex'r.,         80 

4.  To  constitute  undue  influence,  some  actor  acts  must  have  been 
done  to  cause  the  testatrix  to  dispose  of  her  property  contrary  to  her 
desire.  lb. 

6.  When  a  will  is  admitted  to  probate  without  notice  having  been 
given  to  those  who  are  entitled  to  notice,  the  probate  will  be  set 
aside  on  their  application  to  the  court. — Roy  v.  Segrist  et  als.,        810 

6.  In  such  case  tlie  party  who  was  entitled  to  notice  may  propound 
his  interest  to  the  court  by  petition,  and  be  made  a  party  to  the  pro- 
ceedings so  as  to  sue  out  a  writ  of  error.  lb. 

7.  The  widow  anduext  of  kin  of  a  decedent  are  entitled  to  notice  of 
an  application  to  admit  his  will  to  probate.  The  disjunctive  con- 
junction "or,"  as  used  in  the  statute,  (Clay's  Dig.  303,  ?  34,)  is  a  mis- 
print for  "unci."  Ih. 
See  Bequests  to  Charitale  Societies- 

WITNESS. 

1.  The  makelof  a  deed  of  trust  maybe  made  a  competent  witness  to 
sustain  it,  by  first  showing  his  certificate  of  discharge  under  the 
Bankrupt  act,  obtained  subsequently  to  the  execution  of  the  deed, 
and  also  his  release  to  the  assignee  in  bankruptcy,  of  all  interest 
which  he  may  have  in  the  suit. — Kirlcseij,   Trustee,  ^v.  v.  Dubose,       44 

2.  The  act  of  1845,  which  renders  the  defendant  in  execution  an  in- 
competent witness  on  a  trial  of  the  rigtit  of  properly  under  the  stat- 
ute, allowing  a  claim  to  be  put  in  to  property  levied  on,  is  in  deroga- 
tion of  the  common  law,  and  will  not  be  extended  to  the  ordinary 
common  law  actions,  or  causes  in  equity,  for  the  recovery  of  dama- 
ges, or  the  specific  property,  in  which  the  title  may  be  put  lu  issue,  lb. 

3.  A  constable,  who  has  collected  money  on  an  exenition,  is  an  in- 
competent witness,  without  a  release,  to  prove  that  he  has  paid  it 
over  to  the  justice  of  the  peace  who'issued  the  execution. — McGrcw 
&  Beck  V.   Tlve  Governor,  use,  &c.,  8.9 

4.  An  agent  is  a  competent  witness  for  his  principal  to  prove  that  he 
has  paid  over  money  left  with  hlin  by  his  principal  for  that  purpose. — 
Tlie  Goveinor,  use,&Lc.  v.  Geeetals.,        .  199 

6.  A  per^'on  wliose  interest  iu  the  event  of  a  suit  is  piecisely  balanced 
is  a  competent  witness.  lb. 

6.  A  distriDutee  of  an  estate  may  become  a  competent  witness  for  the 
admniistraior  by  releasing  to  him  his  distributive  share  of  the  estate. 
— Herndon  V.  Givens,A(lm'r.,  313 

7.  But  he  is  not  a  competent  witness  to  prove  the  execution  of  his 
own  release.  lb. 

5.  A  witness  cannot  be  impeached  by  proof  of  contradictory  state- 
ments previously  made  by  him,  whether  oral  or  written,  without 
first  giving  him  au  opportuuity  to  explain  such  previous  statements. 

— JPoM;e//  V.  TIte  State,  577 
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